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NOTE TO THE FOURTH EDITION. 

This edition embodies considerable additions and modifications, 
which are .to a great extent due to Recent judicial decisions and 
statutory enactments. Some parts of the book have been entirely 
re-written. Numerous errors, typographical and other, have been 
removed. A large number of new cases have been added ; and 
to these as well as to nearly all the others throughout, the work 
dates have been appended, in order to enable the student and the 
practitioner to trace more effectively the development of legal 
doctrines, and to discriminate between the later and the earlier 
judgments. Some references to cases have been changed for 
official or more accessible ones. Certain portions of the text have 
beeifc re-arranged, and subdivisions of chapters altered, for the 
, sake of clearness and continuity. Similarly, references to cases 
and to works, that had in the previous edition been given in the 
body of the text, have been removed to footnotes so as to obtain' 
an uninterrupted exposition of the subject-matter. And the 
editions of the works cited have been dated ; as a rule, the most 
recent ones were used. Notwithstanding all the substantial 
additions, the bulk of the volume has been kept within reasonable 
limits, partly by adopting a more compact type, but most of all 
by omitting the partial summaries that appeared before at different 
places in the body of the work. The continuous summary at the 
end has, of course, been retained. 

Coleman Phillipson. 



Tkmpt.k, Aug . 1913. 





PREFACE TO THE THIRD EDITION. 

The large increase in the number of cases decided during the 
past twelve years in the English Courts, on points of private inter- 
national law. has rendered a third edition of this work a necessity, 
and has largely added to its bulk. The author has made no attempt 
to extend the space allotted to foreign jurists, or to cite the American 
or Continental cases, being fully conscious that the labours of other 
writers, amongst whom Mr. Westlake and Mr. Dicey stand pre- 
eminent, have rendered this unnecessary. His sole object has 
been to collect and to augment the information most required by 
the members of the legal profession practising in this country. 


Triple. Nm'rmhrr 1903. 




PREFACE TO THE SECOND EDITION. 


In the second edition of this work nearly three hundred additional 
cases have been considered and cited, and in consequence much 
of the text has been rewritten. This is especially the case with 
the pages which treat of the important subjects of nationality, 
legitimacy, jurisdiction over and alienation of movables, and 
capacity to contract. In one or two instances (of which the most 
prominent is the discussion at the end of chap. vi. on legitimacy 
for the purposes of succession to chattels real) the author has made 
use of a note beyond the usual length, in order to avoid breaking 
in upon the continuity of the text. 

The relevant cases and practice under the Judicature Acts, so 
far as practicable, have been incorporated ; and the original design 
•f making the book of use to the practising English lawyer has 
been steadily kept in view. It is hoped that the index, which has 
been revised and added to, will promote this object. 

The author desires to take this opportunity of thanking those 
correspondents who have supplied valuable suggestions and 
information, and begs them to accept this acknowledgment. 

J. At.derson Foote. 


2 1 )r. Johnson s Buildings. Tempi.e, 
September 1890. 


iz 




PREFACE TO THE FIRST EDITION. 


The fact that twenty years have elapsed since the publication 
of Mr. Westlake's work on Private International Law, and that 
no other English writer has since treated exclusively of the subject, 
may perhaps justify this attempt to supplement the deficiencies 
which lapse of time has created in that treatise. It is true that 
a portion of Sir R. Phillimore's voluminous Commentaries on 
International Law is devoted to this branch of jurisprudence, and 
that the successive editors of Story's “ Conflict of Laws ” have 
incorporated into the text references to the more prominent of the 
modern English decisions ; but neither of these works appears 
entirely adequate to the requirements of the practical English 
lawyer ; and the author believes that a less ambitious summary of 
the English law on the subject may supply a sensible want. 

Tfte present work does not purport to be a treatise on Private 
•International Law in the ordinary sense of the phrase. Private 
International Law is to be collected from the judicial decisions 
of many nations and from the writings of many jurists. It would 
be a superfluous, if not a presumptuous task, to undertake the 
reproduction and analysis of the materials which Story and West- 
lake, as well as others, have already handled. So far as those 
writers have expounded the theory and science of this branch of 
jurisprudence, their works must remain the classics of the subject, 
with which no subsequent writer is likely to compete successfully. 
The author has accordingly abstained from rearranging those 
citations from the jurists which formed the foundation of the 
science, but which have since become trite under the hands of its 
professors. The English decisions, on the other hand, which have 
been built upon that foundation still remain a more or less chaotic 
mass. Since the publication of Westlake’s treatise the importance 
of the subject to the English lawyer has been extraordinarily 
developed, and it is not too much to say that on almost every 
branch of it the law has undergone alteration. The index of cases 
prefixed to the present treatise, as compared with that of the 
earlier work, will give some idea of the need which exists for a 
reconsideration of the subject. 
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PREFACE TO THE FIRST EDITION. 


The object of the author, then, has been to attempt to reduce 
into order the mass of materials which has accumulated ; and to 
construct the framework of private international law, not from 
the dicta of jurists, but from the judicial decisions in English Courts 
which have superseded them. Not only every branch, but almost 
every ramification of the subject, has now come, directly or 
indirectly, under the consideration of English tribunals ; and it is 
obvious that in their declarations of opinion the English lawyer, at 
least, will find his most trustworthy guide. Where their voices are 
still uncertain, the less authoritative judgments of the text-writers 
have generally been cited to supplement them. 

The summaries which have been subjoined to the different 
headings are not in any way intended, it is almost unnecessary to 
say, as an attempt at codification. No branch of jurisprudence 
is perhaps less adapted to such treatment. They are meant merely 
to guide the student, to assist reference, and to present the con- 
clusions at which the author has arrived in as clear and definite 
a form as possible. Without some such assistance it would often 
be difficult to ascertain the whole effect, or what presents itself 
to the author’s judgment as such, of the cases collected and con- 
sidered under each heading. To express satisfactorily the amount 
of certainty wdiich in each particular case is justifiable, ♦while 
avoiding any assumption of dogmatism or formal codification,* 
unsupported by authority, has throughout been the chief con- 
sideration. In order to present a general synopsis of the whole 
subject, the summaries have been reprinted at the end of the. book 
in a continuous form. 

J. Alderson Foote. 


j Dr. Johnson’s Builthnos, Temple. 
October 1878 
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Every independent State assumes by its laws to regulate the 
status , the acts, and the property, of those who are subject to it. 
So long as the persons whom these laws claim to affect, the actions 
of which they assume control, and the property on which they 
purport to act. are removed entirely from the operation and in- 
fluence of the laws of all other independent States, which claim 
the same privilege of supreme legislation, the only difficulties’ 
which can occur are those which belong to the interpretation of 
a law, about the application of which there is no dispute. Directly, 
however, that either the persons, the property, or the actions, 
come within the range of the law of any such foreign State, the 
question is complicated by the introduction of a new element, and 
it is often difficult to determine how far each of the contending 
laws is entitled to the authority which it claims. In order to attain 
theoretical and perfect simplicity, each group of circumstances, 
as well as the jural relation between certain persons which results 
from it, should be under the domain of one law. If the society of 
each legislating State was entirely isolated, so that the individuals 
composing it were cut off from intercourse with all but their fellow 
subjects, the law of each State would have full operation within 
its own dominions, and could claim to extend itself no further. 
Once, during the history of the world, this uniformity was practi- 
cally attained, under the supremacy of Rome, as the result of the 
unique position which the empire occupied amongst a number of 
semi-civilised or barbarous communities, none of whom possessed 
a system of law which the imperial jurisprudence could stoop to 
recognise. The law of the Quirites. or jus civile proper, was indeed 
amplified and enriched by the jural customs of the* Italian tribes, 
and the obligations which were based on the jus f/entium in this 
sense of the term, being regarded as the natural results of civilisa- 
tion among any body of men. formed eventually no inconsiderable 
part of the whole body of Roman law. Such rights and obligations, 
however, when adopted by the civil law ( jure eivili comprobatce) 
ceased to be, in any sense of the word, foreign to it ; and this 
portion of Roman jurisprudence bore to the original stock a relation 
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more analogous to that which at present exists between the common 
law and the statute law of England than to any other known to 
modem jurists. The jus honorarium , again, or the equitable law 
administered by the praetors, though specially applied to foreigners 
and those who were not possessed of the Roman franchise, and 
though dispensed with a certain regard to the nationality of the 
parties, was essentially Roman in its nature ; and the right of any 
foreign law or custom to compete with the law as interpreted and 
enforced by the Roman magistrate seems never to have been 
asserted. There is not in fact, with the exception of an isolated 
passage in Gaius,(a) which by no means demands such an interpreta- 
tion, a single dictum of the Roman jurists which points to the 
existence of anything like private international law, in the modern 
sense of the term. (6) Yet in other respects Roman jurisprudence 
reached a later stage of development, and ultimately of decay, 
•than that to which any modern system has yet attained. The 
omission, if Rome had been a sovereign State surrounded by its 
equals in progress and civilisation, would have been inexplicable. 
The actual relation of the imperial mistress of the world to those 
who were by turns her enemies and her dependents offers an 
intelligible explanation. 

Huber, after speaking of the conflict of laws between independent 
and sovereign States, proceeds as follows : “ It is not a matter 
for surprise that there should be no trace of this subject in Roman 
jurisprudence. The Empire of the Roman people, extending over 
all parts of the habitable globe, and everywhere acknowledging 
one uniform jural system, could never have been exposed to that 
conflict of various and independent laws which manifested itself 
as soon as the Empire was broken up into a number of distinct 
bodies. Nevertheless, the fundamental rules of this science must 
be sought for in the principles of Roman law, and rather in the 
4 Law of Nations ’ than in the Roman civil law proper. It is clear 
that the question of what system of jurisprudence the inhabitants 
of independent States are to adopt in their mutual intercourse, 
belongs to the science of the Law of Nations.' ’(c) 

The existence of a similar gap in the jurisprudence of the dominant 
cities of Greece must be referred to a different cause. Between the 
Hellenes proper and the Barbarians, indeed — and it must be remem- 
bered that the Greek regarded as “ barbarians ” all who were not 
Hellenes — there could of course be no possible international rela- 

(o) “ Sponsoris et fidepromissoris he res non tenetur ; nisi de peregrin© fide- 
prosnissore quseremus, et alio jure civitas ejus utatur.” — Gai. iii, 120, cf. iii. 06. 

(6) See, however, Phillipson, The International Law and Custom of Ancient 
Greeoe and Home (1911), vol. i. eh. xi. and xii. 

(<?) Huber, Prelect. Jur. Civ. vol. ii. lib. 1. tit. 3, p. 26. 
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lions, public or private, except those of peace and war. (a) It 
might, however, have been expected that between such cities as 
Athens and Sparta, Thebes and Corinth, whose intercourse with 
each other must have been close and frequent, the necessity of 
something like a “ comity in international private law would 
have %een felt. Any such comity was, however, foreign to the 
spirit and traditions in which the Grecian citizen was brought up. 
The absolute independence and isolation of the Grecian city or 
State was the most sacred of his political ideas ; and the large 
admixture in Grecian law of a religious element, peculiar to each 
city, rendered any relaxation of this jealous spirit of exclusion the 
more difficult. It may be that even these causes would not have 
proved efficacious enough to restrain the natural development of 
international jurisprudence, had that development ever proceeded 
as far amongst the Grecian cities as it did in the Italian penin- 
sula during the 700 years which followed their downfall. The 
soil of Greece, however, though the mother of philosophy and 
the arts, was far less adapted to the nurture of jurisprudence 
than that of Rome ; and though the eloquence of Demosthenes 
and ^Eschines may dim the fame of Roman pleaders and modern 
advocates alike, even the age of such giants of oratory as these 
remained still, comparatively speaking, the infancy of the science 
of law. 

It is pointed out by Huber, in the passage to which reference 
has been already made, that the overthrow of the Roman Empire, 
and the birth of a number of European independent States, with 
different local customs and nascent laws of their own, was the first 
cause of that conflictus legum from which the present system of 
private international law has sprung. This conflict was most 
frequently manifested in the competition of personal and territorial 
laws ; i.e. the conflict of the law to which the individual owed 
obedience by reason of his nationality, with that which claimed 
to command him in virtue of his presence within its territorial 
limits. “ The moderns always assume, ” says Savigny,(6) “ that 
the law to which the individual owes obedience is that of the country 
where he lives ; and that the property and contracts of every 
resident are regulated by the law of his domicil. In this theory, 
the distinction between native and foreigner is overlooked, and 
national descent is entirely disregarded. Not so, however, in the 
Middle Ages, when in the same country, and often indeed in the 
same city, the Lombard lived under the Lombardic, and the Roman 


(a) See also, on this point, Phillipnon, Int. Uw and Custom of Am*. Greece and 
Rome (1911), 2 vols., passim. 

(b) Hist, of Roman Law, vol. i. eh. 3. 
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under the Roman law. The same distinction of laws was also 
applicable to the different races of Germans, Frank, Burgundian 
and Goth, resident in the same place, each under his own law.” 
It may probably be assumed, however, that the personal laws of 
isolated foreigners were not at any period of the Middle Ages recog- 
nised from disinterested motives ; and that what is calfcd the 
comity of nations in this respect arose only when the intercourse 
between independent States was so frequent and so widely spread 
that it was necessary for each to adopt some such system in order 
to secure its reciprocal advantages. It is further pointed out by 
Savigny, that the presence of a large foreign element in any State 
sufficiently large to make its voice heard and its interests respected 
was another cause of its development. But it cannot be said that 
anything like a system, by which the proper limits of the authority 
of each municipal law were defined, which is the true scope and 
object of what is known as private international law, arose until 
the* exigencies of modem commerce and modern civilisation de- 
manded it. (a) Geographical divisions, whether natural or political, 
have ceased in the present day to offer any real obstacle to the 
intercourse of nations ; and how much the modern facilities for 
such communication have contributed to the development of the 
subject, will be better understood when a brief classificatjpn of its 
subject-matter has been given. c 

All municipal law — that is, all law enacted for its subjects by 
the legislative authority of an independent State — is particular 
in its application. In other words, such law is intended to apply 
to part only of mankind, and to them, in the majority of cases, 
only upon part of the earth’s surface. Within its own territorial 
limits, and with regard to its own subjects, the law of an independent 
State is of course supreme ; but its authority is more questionable 
with respect to the subjects of other States within those limits, or 
to its own subjects when beyond them. The personal law to which 
each individual was originally subject was undoubtedly the law of 
the State to which he belonged by nationality ; but in modern 
civilisation the element of residence has been largely substituted 
for that of nationality, and the personal law of the individual is 
now commonly regarded as the lex domicilii, or law of the country 
in which he has fixed his home, rather than the lex patrice , or law 
of the State to which he owes the allegiance of a subject. The 
distinction between nationality and domicil , in order to determine 
the nature and operation of the personal law, must therefore be 

(a) It is unnecessary, for the purposes of this work, to refer to the earlier writers 
by wk jm the principles of this branch of j urisprudonce were first treated . They will 
be found collected in a convenient form, with the dates and titles of their works, 
at the commencement of Story’s Conflict of Laws. 
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considered ; as well as the other attributes which give to persons 
their legal existence. In connection with this part of the subject, 
it will be useful to consider some special classes of persons, such as 
foreign corporations, States, Sovereigns, and bodies politic, upon 
whiclfcthe effect of personal as well as territorial law must necessarily 
be peculiar. Having thus ascertained what persons are recognised 
by municipal law, and how far different municipal laws may come 
into conflict respecting them, it will be necessary to treat of their 
property and their actions, showing the chief occasions upon which 
a similar conflict of law may arise. Lastly, there will remain for 
consideration the subject of procedure, in connection with those 
matters which the law of every tribunal, in its own light as the 
lex fori, may claim to decide for itself. Thus the lex fori may be 
defined as the law of the place whereto the court belongs in which 
any legal proceeding — including modes of procedure, forms and 
remedies, execution of judgments — takes place. Subordinate to 
this branch of inquiry will be the discussion of the recognition ami 
enforcement of the decrees of one tribunal in the courts of 
another country — in other words, the question of the validity of 
foreign judgments. The following synopsis of the subject may 
therefore be presented. 

m Part I. — Persons. (Ch. I. — V.) 

(a) Natural Persons . 

All laws being commands directed to persons, and affecting them 
in different ways, directly or indirectly, positively or negatively, 
the relation of the person to law must be clearly defined. This 
relation depends upon three elements (1) nationality, (2) domicil, 
(3) capacity. Taken together the three constitute the status of 
the person, i.e . the relation or standing of the person with respect 
to the law of the society in which he lives, and to the other members 
of that society. 

(1) Nationality. — Nationality is the relation of the person to 
the sovereign State to which he owes allegiance, and exists either 
by birth or acquisition. It has already been pointed out that 
domicil has for many purposes in modern days taken the place 
that nationality formerly occupied, but the latter has still an 
importance of its own. 

(2) Domicil . — Domicil constitutes that relation of the person 
to a particular state which arises from residence within its limits 
as a member of its community, and determines the personal law' 
which controls him and his movable property. 

(3) Capacity . — Capacity is the actual and legal power of acting 

d 
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as a free sane adult, and is only important in cases of its negation 
as in "the instance of a minor or lunatic. 

In addition to these three elements of status, there is the fourth 
quasi-element of legitimacy ; which, however, does not affect the 
general legal position of the person, but merely his relationship 
to certain other persons, and is not practically referred, in England, 
to a personal law. For its proper appreciation it will be necessary 
to discuss the law of marriage, of which it is a consequence. 

(6) Artificial and Conventional Persons. 

(1) Corporations . — Corporations are artificial persons created, 
by some municipal law, invested with certain attributes analogous 
to those of natural persons, and recognised by international comity 
beyond the territorial limits of the law which created them. 

(2) Sovereign States . — States are artificial persons, created by 
the law of nations, sometimes impersonated in the form of an 
actual Sovereign, sometimes in an abstract form only, and recognised 
by the governments and the tribunals of similar States. 


Part II. — Property. (Oh. VI. — -VII.) 

• 

It has been said that all law is directed towards persons, but it 
is obvious that in every case it must be directed to persons only 
with reference to their property or their actions. All property is 
divided into 

(1) Immovable Property . — Under this head comes all landed 
property and things so connected with the soil as to be regarded 
by the law as part of it ; including not only real estate by English 
law, but chattels real, or immovable personalty. 

(2) Movable Property . — Under this head come all things which 
can be the subject of ownership that are not included in immovable 
property. These are regarded as adjuncts to the person of the 
owner, and are theoretically subject to his personal law. 

Both . these descriptions of property must be considered with 
reference to 

. (i.) Jurisdiction, 

(ii.) Alienation by act or will of the owner, including 

(a) Transfer inter vivos , 

(*) Disposition by will, 

(iii.) Alienation by operation of law, including 
(a) Succession on intestacy, 
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(6) Transfer on bankruptcy, 

(c) Transfer on marriage, 

so far as any of these occasions or incidents may give rise to a 
conflict of two or more municipal laws. 


Part III.— Acts. (Ch. VIII.— IX.) 

The actions of persons of which the law takes notice must be 
either (1) contracts, (2) torts, or (3) crimes. 

(1) Contracts may give rise to a conflict of municipal laws, in 
respect of their 

(a) Formalities. 

(6) Legality. 

( c ) Construction and interpretation. 

( d ) Nature and incidents of the obligation. 

(c) Performance. 

(/) Discharge other than performance. 

(2) Torts may give rise to a conflict of municipal laws, in respect 
of t he 

* (a) Tortious or innocent nature of the act. 

(b) Measure, of the wrong done. 

(r) Measure of the remedy. 

(.‘i) Crimes.- Inasmuch as crimes give rise to no obligation or 
jural relation inter personas, but only between the offender and 
the State whose law has been transgressed, they do not properly 
fall within the domain of private international law, and will not be 
considered here. A crime is, in fact, only a tort regarded in its 
relation to the State. A note, however, on English criminal 
jurisdiction is appended to chap. ix. 


Part IV.— Procedure. (Ch. X. — XI/) 

(1) Procedure Generally . — The law of every country is appealed 
to by means of its tribunals. These will accept the decision of 
the competent law on each and all of the points already enumerated, 
that law being determined on the principles of private international 
law. They will, however, only grant their own remedies, according 
to their own rules. Hence the necessity of defining those matters 
which every tribunal will claim to decide arbitrarily for itself, as 
coming under the head of procedure . 
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(2) Foreign Judgments . — In connection with all the subjects 
enumerated in Parts I. — III., it frequently happens that the matters 
brought before a Court for its decision have already been the subject 
of inquiry and adjudication by some tribunal of a foreign State. 
It is necessary, therefore, to consider the recognition accorded to 
foreign judgments in an English court, and the manner in which 
they may be enforced, as a branch of the subject of procedure, 
both in the case of decrees in personam , and judgments in rem, as 
well as those on the status of a person, which partake of the nature 
of both. In connection with this subject is considered the effect 
of a Us alibi pendens , and the conditions under which an action can 
and will be restrained by the English Courts." 
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Part I.— PERSONS. 

CHAPTER I. 

NATIONALITY. 

Of the elements which compose a man’s status, viewed as a subject 
of law, nationality is the first and most important. By a man’s 
nationality is meant that political relationship which exists between, 
him and the Sovereign State to which he owes allegiance ; and lias 
relationship is fixed, in different countries, by varying laws and 
principles. 

According to the English Common Law, nationality depended 
not oil destent from English ancestors (jus sanguinis ). but upon 
the place of a man’s birth (jus soli), following the feudal principle, 
which to a certain extent regarded all inhabitants of the soil as 
appendages to it. The view taken of the question by Roman law, 
which referred all questions of a man’s status to that of his parents, 
was absolutely unrecognised in England until its statutory adop- 
tion ; and the sole consideration was, whether the individual whoso 
nationality had to be determined was or was not born within the 
King’s allegiance. The only exceptions to this rule were those 
imposed by the doctrines of public international law, which required 
that the children of foreign ambassadors, to whom the privilege 
of exterritoriality w T as attached, should be exempted from the rigour 
of the feudal principle ; and further considered that the territory 
of any State, while in the hostile occupation of an enemy’s army, 
lost for the time being the national character which properly 
belonged to it. With these apparent exceptions, consistent in 
reality with the rule itself, all who were born on English soil, and 
no others, were English subjects, (a) 

(a) "This rule was formerly general throughout Europe : Hall, Int. Law 
Lpart ii. chap. v. and authorities there cited. In modern times the tendency of 
| States has been to {>crmit the children of aliens born within their boundaries to 
Ifollow the nationality of the parents (Germany. Austria, Sweden, Norway, and 
I Switzerland), giving them in some cases the right to elect at majority the nationality 
I of their place of birth (France, Spain, Belgium, Greece, Bolivia, Itussiu, and Italy). 
I The converse principle, of attributing the nationality of birth unless that of paront- 
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Part I. The first statute which qualified this principle was the 25 Edw. III. 
P erson s. 2 ? which provided that “ all children inheritors which from hence- 
Cap. I. forth shall be born without the legiance of the King of England, 
Statutes whose fathers and mothers at the time of their birth shall be in 
ru^onaUty— faith and legiance of the King, shall have and enjoy the same 
birth abroad, benefits and advantages, to have and bear the inheritance within 
the same legiance, as other inheritors aforesaid, in time to come ; 
so always the mothers of such children do pass the sea by the licence 
and will of their husbands.” It will be observed that the privileges 
of inheritance only (a) were conferred by this statute ; and it was 
decided (5) that it did not confer even these upon the children of 
an English mother, by an alien father, bom out of the allegiance. 
More recent statutes have, of course, robbed this decision of any 
importance. Even under this statute it was not required that the 
mother should be of English nationality, it having been decided 
in Bacon's Case (c) that the alien wife of a British subject was quasi 
under the King’s allegiance. ( d ) 

By 7 Anne, c. 5, s. 3, it was next enacted that “ the children of 
all natural-bom subjects, bom out of the allegiance of her Majesty, 
her heirs and successors, shall be deemed, adjudged, and taken to 
be natural-born subjects of this kingdom, to all intents, construc- 
tions, and purposes whatsoever.” The principle just adverted to, 
as having been decided in Bacon's Case , that the transmission of 
nationality depends upon the father alone, was incorporated with 
this statute by 4 Geo. II. c. 21, s. 1 . But it was not considered that 
the words “ all intents, constructions, and purposes whatsoever,” 
were large enough to include the power of transmitting such nation- 
ality to another generation ; and 13 Geo. III. c. 21 was passed to 
add this privilege, thus extending the nationality of the grandfather 
to the second generation bom out of the allegiance. Children of 
the third generation, on the same construction of the words of the 
statute, would of course be still excluded. 

Thus both the children and grandchildren bom abroad of a 
natural-born British subject are themselves natural-born British 
subjects by statute, but his great-grandchildren are not.(c) In 

age is elected, is the principle followed (with modifications) by Portugal, Denmark, 
Holland, and (as explained in the text) Great Britain. See s. 4 of the Naturalisa- 
tion Act, 1870, infra ; Hall, Int. Law (1909), pp. 237 scq. 

(a) But see Lord Bacon’s argument in Calvin's Case (1608), 2 St. Tr. 585, and 
Bac. Ab. tit. “ Aliens.” 

(6 V Durourc v. Jones , 4 Term Rep. 300. 

(c) (1641), Cro. Ch. 602. 

(d) By the Common Law, however, a woman’s nationality was unchanged by 
her marriage : Co. Litt. 31 b ; Countess of Conway's Case (1834), 2 Knapp, P. C. 
368 ; Countess de Wall's Case t 12 Jur. 348. 

(e) Cockbum on Nationality, pp, 7-10, 94. The report of the Inter-Departmental 
Committee appointed by the Home Secretary (1901) recommended an alteration in 
the law, enacting that where the father was born out of the British Dominions, a 



NATIONALITY 


other words, natural-bom British subjects include three classes of Part I. 
persons : (1) those bom within the dominions, (2) those born abroad 1> ER8QN S - 
of ft father who falls within class (1) (7 Anne, c. 5, and 4 Geo. II. Cap. I. 
c. 21 ), and (3) those born abroad of a father who falls within class (2) 

(13 Geo. III. c. 21). (a) The personal status created by these 
statutes is, in other words, personal only, and not transmissible. (6) 

It may now be avoided at the will of the person affected by his 
making a “ declaration of alienage ” under s. 4 of the Naturalisation 
Act, 1870 (33 Yict. c. 14). 

The new French Naturalisation Law (1890) enacts that children 
born in France of a father also born in France are French citizens, 
and the military law imposes military service upon such persons 
as French citizens. It is obvious that this conflicts with the nation- 
ality conferred upon the grandchildren born abroad of natural- 
born British subjects by the above statutes ; but it was stated in 
the House of Commons by the Foreign Under-Secretary (Sir James 
Fergusson) that the Government had been advised that they had 
no proper ground of protest against the new French law. There 
can be no doubt that every State has the right to legislate as to the 
nationality of persons born within its territorial limits. 

The feudal rule that persons born within the territory of the Aliens born 
State (and no other) were subjects of the State was thus enlarged 1,1 ^ ngland ‘ 
in one direction in favour of British subjects abroad. Until the 
passing of the Naturalisation Act, 1870 (33 Viet. c. 14), it had not 
been modified in favour of aliens and their children born here ; 
but it was enacted by s. 4 of that statute that any person who was 
a natural-born subject by reason of being born within the dominions 
of the Crown, and was also at the time of his birth a subject of a 
foreign State by the law of such State, might make a declaration 
of alienage (in manner prescribed) when of full age, and should 
thereby cease to be a British subject. The section is as follows : 

“ 4. Any person who by reason of his having been born within How British- 
the dominions of her Majesty is a natural-born subject, but who ma™c<^?t© 8 
also at the time of his birth became under the law of any foreign bo such. 

child also so born should not be a British subject. Sec the report in the appendix 
to thin chapter. 

(a) The expression “ natural- born British subjects” lias often been used to 
denote only those actually born within the realm, t.c . British -born ; but in sub- 
sequent legislation it is indiscriminately used for the; three classes given above. 

At one time, too, the terms “ British subject ” and “ natural-born British subject ” 
were carefully discriminated. (Cf. Doc d. Thoma a v. Acklam (1824), 2 B. & C. 

779 ; 2 St. Tr. N. S. 105.) And in the Act of 1870 the distinction between them 
is kept, though they seem to be occasionally employed in an indiscriminate manner. 

From the point of view of rights and duties, however, the distinction was prac- 
tically abolished by that Act. 

(b) De (her v. Stone (1882), 22 Ch. D. 243, and see authorities there cited. In a 
later case this statutory nationality in the case of an infant was held sufficient to 
give the Court jurisdiction to appoint a guardian : / n rc Willoughby (1885), 30 Ch. 

D. 324 (C. A.). 
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Part I. 
Persons. 

Cap. I. 


Nationality 
— how far 
indissoluble. 


State a subject of such State, and is still such subject, may, if of 
full age and not under any disability, (a) make a declaration of 
alienage in manner aforesaid, (b) and from and after the making 
of such declaration of alienage such person shall cease to be a British 
subject. Any person who is born out of her Majesty’s dominions 
of a father being a British subject may, if of full age and not under 
any disability, make a declaration of alienage in manner aforesaid, 
and from and after the making of such declaration shall cease to be 
a British subject.” 

“ Cease to be a British Subject .” — It would appear to follow from 
the decision in R. v. Lynch (c) (cited infra on s. 6) that a declaration 
of alienage under this section cannot be made in time of war, so 
as to relieve the declarant from penalties for treasonable acts subse- 
quently committed. But there appears no reason why such a 
declaration of alienage may not be made in time of war, if not 
accompanied by the intention or followed by the fact of adhering 
to the King’s enemies. 

A declaration of alienage under this section has no retrospective 
effect. It is provided by s. 15 that, “ where any British subject 
has in pursuance of this Act become an alien, he shall not thereby 
be discharged from any liability in respect of any acts done before 
the date of his so becoming an alien.” (d) Acts preliminary to a 
declaration of alienage would seem not to be protected by it, 
according to the view taken by the majority of the Court in R. v. 
Lynch. 

The above statement of the law defining and limiting the acquisi- 
tion of British nationality by birth leads naturally to the inquiry 
how that nationality can be lost. The maxim “ Nemo potest 
exuere patriam ” expressed, not only the original views of England, 
but probably of all other European States. Allegiance was a debt 
and duty to the Sovereign, co-extensive with the life of the subject.* 
“ It is a principle of universal law that the natural-born subject 
of one prince cannot by any act of his own- no, not by swearing 
allegiance to another -put oil or discharge his natural allegiance 
to the former ; for this natural allegiance was intrinsic and primi- 
tive and antecedent to the other, and cannot be diverted without 
the concurrent act of that prince to whom it was first due.” (c) 

The tenacity with which the principle of indissoluble allegiance 
was always maintained by Great Britain is well known as one of 

(a) Disability signifies the status of being an infant, a lunatic, an idiot, or a 
nm^vied woman. — Naturalisation Art, 1870, s. 17, infra . 

(b) For forms of declaration see Encyclopedia of Forms, vol. ix, pp. 30, 31. 

(c) Ji. v. Lynch (1903), 1 K. B. 444. * 

(d) Cf. re Trufort , Trafford v. Blanc (1887), 36 Ch. D. 600. 

(c) Blackstone, Comm. i. 370 (1st cd.). Cf. Lord Coke in Calvin's Case (1608), 
7 Co. 5 a. See also B. v. Aeneas Macdonald (1747), Foet. 59. 
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the causes of her differences with the United States at the commence- Part I. 

ment of the present century, and was conspicuous in bringing about 

the war of 1812. In the year J842 it was asserted by Lord Ash- Ca t. 1. 

> burton, in 1848 by Lord Palmerston, and in 1866 by Lord Clarendon, 
in the course of negotiations with the United States. How dia- 
metrically opposed to this principle was the American theory will 
be best seen by contrasting with it the preamble of the Act of 
July 27, 1868, on this subject : “ Whereas the right of expatriation 
is a natural and inherent right of all people indispensable to the 
enjoyment of the rights of life, liberty, and the pursuit of happiness ; 
and whereas, in the recognition of this principle, tliis Government 
has freely received emigrants from all nations, and invested them 
with the rights of citizenship ; and whereas it is claimed that such 
American citizens, with their descendants, are subjects of foreign 
States, owing allegiance to the Governments thereof ; and whereas 
it is necessary to public peace that this claim of perpetual allegiance 
should be promptly and finally disavowed ; therefore, Be it enacted 
that any declaration, instruction, opinion, order, or decision of any 
officers of this Government which denies, restricts, impairs, or 
questions the right of expatriation is hereby declared inconsistent 
with the fundamental principles of this Government.” (a) 

The “ right of expatriation ” is not, perhaps, the happiest of Nationality— 
phraSCs, but it is manifest that the feudal theory of indissoluble Jly natura/isa- 
allegiance had become an anachronism, and a Royal Commission tion abroad, 
was appointed in May 1808 to inquire into the English laws of 
naturalisation and allegiance generally. The result of that inquiry 
was the passing of the Naturalisation Act, 1870, (b) by which the 
capacity of any British subject to renounce his allegiance was 
definitely established. It is enacted by s. 6 of that statute that 
any British subject who should thereafter or had already voluntarily 
become naturalised in a foreign State should from that time be 
deemed to have ceased to be a British subject, and be regarded as 
ail alien. The same section contained a proviso enabling persons 
already naturalised abroad to retain their British nationality by 
' making a declaration to that effect within two years from the passing 
of the Act. British nationality, therefore, is now permanently 
diverted and lost by voluntarily going through the forms of naturali- 
sation in a foreign State. It must be borne in mind that the 
Naturalisation Act, 1870, did not purport to declare the law, but 
to enact ; and it will be seen below that this is not the only particular 

(a) Wharton, Confl. of Law (1872), chap. i. km. 3, 4. For other American 
authorities on the “right of expatriation,” see Dana’s Wheaton (18(H)), p. 143, 
note ; and see generally the Report of the Royal Commission of 1 870 on Naturalisa- 
tion and Allegiance. 

(b) 33 Viet. c. 14. 
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in which it effected an important alteration. The text of s. 6 is 
as follows : 


“ Expatriation . 

“ 6. Any British subject who has at any time before, qr may at 
any time after, the passing of this Act, when in any foreign State, 
and not under any disability, voluntarily become naturalised in 
such State, shall, from and after the time of his so having become 
naturalised in such foreign State, be deemed to have ceased to be 
a British subject and be regarded as an alien : Provided — 

“ (1) That where any British subject has before the passing of 
this Act voluntarily become naturalised in a foreign 
State, and yet is desirous of remaining a British subject, 
he may, at any time within two years after the passing 
of this Act, make a declaration that he is desirous of 
remaining a British subject, and upon such declaration, 
hereinafter referred to as a declaration of British nation- 
ality, being made, and upon his taking the oath of alle- 
giance, the declarant shall be deemed to be and to have 
been continually a British subject ; with this qualifica- 
tion, that he shall not, when within the limits of the 
foreign State in which he has been naturalised, be 
deemed to be a British subject unless he has ceasfed to 
be a subject of that State, in pursuance of the laws 
thereof, or in pursuance of a treaty to that effect : 

“ (2) A declaration of British nationality may be made, and the 
oath of allegiance be taken as follows : that is to say, 
if the declarant be in the United Kingdom, in the 
presence of a justice of the peace ; if elsewhere in her 
Majesty’s dominions, in the presence of any judge of 
any court of civil or criminal jurisdiction, of any justice 
of the peace, or of any other officer for the time being 
authorised by law in the place in which the declarant 
is, to administer an oath for any judicial or other legal 
purpose. If out of her Majesty’s dominions, in the 
presence of any officer in the diplomatic or consular 
service of her Majesty.” 

“ Naturalised in such foreign State ” — Under this section it has 
been held that an Englishman who acquired a landrecht or indigenat 
in v Swiss canton in the year 1842 became a Swiss subject and 
ceased to be a British subject. It was contended that a Swiss 
canton was not a “ foreign State ” for this purpose, not having the 
power of declaring war or peace. Stirling, J., however, held that 
there was no substantial difference between the status acquired 
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and nationality, and that such difference as existed arose solely Part I. 
from the fact that down to 1848 the Swiss cantons constituted a P bb80N 8 - 
group of independent States, united for certain purposes by federa- Cap, i. 
tion. (a) 

“ Ceased to be a British Subject .” — It has been decided that this 
section cloes not enable a British subject to become naturalised in 
an enemy’s country during time of war, such naturalisation being 
an act which would have been illegal before the passing of the 
statute, and which remains so. (b) Indeed, the very act of such 
naturalisation with a view to escaping liability for treasonable acts 
may amount to treason, (c) 

Naturalisation under this section is expressly declared to have 
no retrospective effect by s. 15, which enacts that “ where any 
British subject has in pursuance of this Act become an alien, he 
shall not thereby be discharged from any liability in respect of any 
acts done before the date of his so becoming an alien.” In the 
case just cited, two of the overt acts of treason alleged were the 
making a declaration of willingness to take up arms for the foreign 
State, and the taking of an oath of allegiance to such State. These 
were acts essential to becoming naturalised in such State, and were 
followed by actual naturalisation on the same day. It was held 
(Lord Alvars tone, C.J., and Wills, J., Channel!, J., doubting) that 
the*} acts must be treated as “ acts done before the date of his so 
becoming an alien,” and not as contemporaneous with it or as part 
of the same transaction. 

The case of aliens who have become naturalised British subjects, Nationality 
and who may desire to resume the nationality of the State to which Mon— how** 8 " 
they originally belonged, is provided for by s. 3. divested. 

“3. Where her Majesty has entered into a convention (d) with Power of 
any foreign State to the effect that the subjects or citizens of that a ^ c ^ H ^ 
State who have been naturalised as British subjects may divest divest 
themselves of their status as such subjects, it shall be lawful for B tatus in 
her Majesty, by Order in Council, to declare that such convention ccrtain ca « eB * 
has been entered into by her Majesty ; and from and after the date 
of such Order in Council, any person being originally a subject or 
citizen of the State referred to in such Order, who has been natu- 
ralised as a British subject, may, within such limit of time as may 

(а) In re Trufort, Trafford v. Iilanc (1887), 36 Ch. D. COO, 612. 

(б) R. v. Lynch (1903), 1 K. B. 444. Cf. Halleek, Int. Law (1908), i. ch. xii. 

§ 29 ; Ducr, Marine insurance, i. 5, § 35 ; and per Story, J., in The SantisHima 
Trinidad (1812), 7 Wheaton, 283, 347 ; which indicate that the same view would 
be taken in the United States. 

(c) R. v. Lynch (1903), per Wills, J., at p. 459. 

(d) Only one convention of this kind lias been entered into, viz. in 1871, with 
the United States of America. As there was some doubt whether its provisions 
were in accordance with the Naturalisation Act, 1870, the Naturalisation Act, 

1872, confirmed the renunciations made under the said convention. 
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be provided in the convention, make a declaration of alienage, and 
from and after the date of his so making such declaration such 
person shall be regarded as an alien, and as a subject of the State 
to which he originally belonged as aforesaid. 

“ A declaration of alienage may be made as follows ; that is to 
say : If the declarant be in the United Kingdom, in the presence 
of any justice of the peace ; if elsewhere in her Majesty’s dominions, 
in the presence of any judge of any court of civil or criminal jurisdic- 
tion, of any justice of the peace, or of any other officer for the time 
being authorised by law in the place in which the declarant is to 
administer an oath for any judicial or other legal purpose. If out 
of her Majesty’s dominions, in the presence of any officer in the 
diplomatic or consular service of her Majesty.” 

The convention with the United States made in pursuance of 
this section will be found in a schedule to the amending statute, 
35 & 36 Viet. c. 39 (Naturalisation Act, 1872). S. 3 of the same 
amending Act was passed to remove doubts as to the effect of the 
1870 Act on the rights in property of women married before the 
passing of that Act. (a) 

The tie of allegiance, however, though spoken of by Lord Coke 
as duplex et rcciprocum liyamen , involving the duty of obedience 
on the one hand and the duty of protection on the other, (b) has 
always been regarded as capable of dissolution by the will of«the 
Sovereign. Thus, allegiance is dissolved by cession, (c) by conquest, 
or by the separation of one portion of the Sovereign’s dominions 
from the rest in such a manner that the separated portion becomes 
an independent State. On such a dissolution, the resident inhabi- 
tants of the territory ceded, separated, or conquered lose their 
former nationality, and become subjects of the new State to which 
they arc assigned or attached. It has been sometimes said that 
the inhabitants of the separated territory have it at their own 
election to determine to which Sovereign they shall bear allegiance 
in the future, (d) There can be no doubt that such an option may 
be given by the express provisions of the treaty or statute by which 
the separation is governed, (e) in which case a definite period is 

(а) Sec s. 10 of the Act of 1870, infra, p. 10. 

(б) Calvin's Case (1008), 7 Co. 1, and 27 b. 

(f) Notwithstanding conceptions of theoretical prerogative, it is doubtful 
whether the Crown is entitled, without t-lie express authority of Parliament, to 
cede British territory by treaty, not consequent on war. (Of. Forsyth, Ceases and 
Opinions on Constitutional haw ( 1 SOD), pp. 182, 336.) Thus in the case of the 
treaty of 1783 with the United States of America, .the stat. 22 tleo. Ill, c. 46, 
was first enacted, providing the Crown with the necessary authority, and in the 
case of the cession of Heligoland (infra), the treaty received parliamentary assent 
by the Anglo- Ocnmin Agreement Act, 53 and 54 Viet. c. 32. 

(d) lie Bruce (1832), 2 Or. & J. 436, 450 ; Doc v. Arkwright (1833), 5 C. P. 575 ; 
Doc v. Acklarn (1824), 2 B. & C. 779 ; Doc v. Mvlcashr (1826), 5 B. & 0. 771. 

le) Jcphson v. JRicra (1835), 3 Iin. P. C. 130. 
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usually named within which the option must be exercised by quitting 
or remaining inhabitants of the ceded or separated territory, (a) 
Where no such option is expressly given, the question has been 
treated by Lord Coleridge, C. J., ( b ) as one of fact. When a Sovereign 
by treaty relinquishes his claim to the allegiance of the inhabitants 
of specified territories, it becomes a question of fact whether a 
particular individual remained after the cession (or the limited 
time) an inhabitant of the specified territory and became thereby 
a citizen of the State into which it passed as an integral part. In 
no case has it been held that any inhabitant of the ceded or separated 
territory has the right to remain an inhabitant of it, and at the same 
time to retain the allegiance and nationality of the State which 
ceded or permitted the separation. 

The union, temporary or permanent, of two kingdoms under 
one Sovereign has given rise to the question in a slightly varied 
form. In Calvin’s Case ( c ) it was decided that persons born in 
Scotland after the accession of James I. to the throne of England 
(called postnati) were not aliens ; and the ratio decidendi in that 
case appears to be that allegiance is due to the Sovereign in his 
natural, and not in his political, capacity. That is to say, the 
allegiance of the postnatus being due to the natural person, James, 
and, James being King of England as well as of Scotland, the 
allegiance is not due to James as King of Scotland only, but to 
James as a whole ; and the postnatus is therefore ail English subject. 
The doctrine is accepted by the judges in Isaacson v. Durant (supra) 
to the extent that, so long as the inhabitants of two countries are 
subjects of the same person, the Court is “ not concerned to deny 
that they are in the allegiance of the same person in his natural, 
and not in his political, capacity.” But so long as the same person 
remains Sovereign of both countries, the proposition is apparently 
immaterial, except for the purpose of the actual decision in Calvin’s 
Case. As a proposition involving any further practical conse- 
quences, it seems to be finally rejected by the Court in Isaacson v. 
Durant (supra), the judgment in which, after referring to the feudal 
character of the relationship between Crown and subject in mediaeval 
times and to the language of modern legislation, concludes by 
saying : “ The later statutes speak of the Crown, and not the 

(а) The Anglo- ( Borman agreement for the cession of Heligoland (July 181)0) 
reserve* to all natives of the ceded territory “the right of opting for British 
nationality by means of a declaration to be made by themselves, and in the ease of 
children under age, by their parents or guardians, which must be sent in before 
the 1st January, 1892 ” : Art. xii. (2). It is also provided that all pe *. ons, natives 
of the ceded territory, and their children born before the date of the* agreement for 
cession, shall be free from the obligation of service in the military and naval forces 
of Germany : Art. xii. (3). 

(б) / sanctum v. Durant (1880), 17 Q. B. D. 04 ; 55 L. J. Q. B. 331, 330. 

(c) (1608) 7 Co. 1 ; 2 St. Tr. 585. 
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Sovereign, and, to our minds, clearly recognise that to the King, 
in his 'politic , and not in his personal , capacity is the allegiance of 
his subjects due.” (a) Unquestionably, it would be difficult to 
support the old feudal theory at the present day, when republics 
form so considerable a part of the commonwealth of nations, and 
the doctrines of allegiance and nationality have to be applied to 
Sovereign States whose only character or capacity is political. 

The language of Farwell, J., in Re Johnson (h) on this subject 
is perhaps not quite in accordance with the preceding paragraph ; 
but it is to be noted that Isaacson v. Durant is not referred to in 
the judgment. The actual point under consideration was to decide 
what the “ law of the nationality ” meant when applied by a foreign 
Court to a British subject born in Malta. The decision that the 
law of England was the only law which could be so described, does 
not seem open to question. There is no one common law of the 
Empire ; and it cannot be the function of a foreign Court to dis- 
criminate between the various British possessions, and to decide 
which (if any) of them are entitled to claim a nationality of their 
own. In the case of Re Johnson , the Courts of Baden were assumed 
to refer all questions of the distribution of an intestate’s movables 
to the law of his nationality. If this be the true view of the law 
of Baden, it is in conflict with the ordinary rule of international 
jurisprudence, which refers such questions to the lex domitilii . 
According to the ordinary rule, the Baden Court should look to 
the domicil of the deceased ; nor would there be any difficulty in 
discriminating between the integral parts of the British Empire 
for the purposes of domicil. But assuming that the Baden Court 
did refer to the law of the intestate’s nationality, and that for this 
purpose British nationality means English nationality, it must not 
be taken that this would involve such a consequence as the ad- 
ministration of the estate of a Scotchman, an East Indian, or a 
Cape Colonial, by the English statute of distributions. On the 
contrary, the English law as to each of its subjects is that the 
governing law in such matters is the law of that part of the Empire 
in which he was domiciled at his death, assuming that he was not 
domiciled in a foreign State ; and this was in effect the rule adopted 
in Re Johnson , so far as the circumstances of the case permitted. 
It may be here pointed out that some States recognise the domicil 
of fact — the domicil of international law — in contradistinction to 
the legal domicil ; ( c ) but it does not operate in the case of aliens, 
unless it io perfected by Government authorisation, (d) in which 

(а) Isaacson v. Durant (1880), 55 L. J. Q„ B. at p. 339 ; 17 Q. B. D. 54. 

(б) He Johnson , Itoberts v. Att.-Gcn. (1903), 19 T. L. R. 309; 1 Ch. 821. See 
infra, pt. ii. c. vii. 

(c) Cf. the French Civil Code, § 102. (d) Ibid. § 13. 
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case it becomes a legal domicil. Thus in Re Bowes (a) a testator Part I. 
had his domicil of fact in France, but did not possess there a legal P erson s. 
domicil ; and Swinfen Eady, J., following the decision in Re John - Cap. I. 
son (6) held that the will in question was governed by English law 
with regard both to its construction and to its administration. 

But although the doctrine of Calvin's Case is still law, so that, Subsequent 
e.g. persons born in Hanover whilst the Georges reigned in England 
were regarded as of British nationality, (c) yet the dicta in Calvin's kingdoms. 
Case which suggest that upon a subsequent division of the united 
kingdoms the postnati (meaning persons born after and during the 
union) might owe a double allegiance ad fidem utrimque Regis , 
must now be regarded as incorrect. The actual decision in Isaacson 
v. Durant {supra), to which reference has so often been made, was 
that, as soon as the Crowns of Hanover and England became divided 
by the accession of Queen Victoria, the Hanoverians ceased to owe 
allegiance to the British Crown and became aliens ; and that those 
born in Hanover after the separation of the kingdoms were a fort ion 
in the same position. “ The Crowns had by accident been united 
in the same person ; but when the union of the Crowns came to 
an end the union of allegiance ceased too.” (c) 

The case of Isaacson v. Durant , in which the right to exercise Aliens, dis- 
the parliamentary franchise (d) was concerned, leads naturally abllltlCh ° * 
tolthe subject of the disabilities of aliens in England. By the 
Common Law, an alien could not hold landed property, not even 
under lease. It is stated that until the reign of Edward I., when 
they were permitted by charter to hire houses of their own, foreign 
merchants in England always lived in lodgings, their landlords 
acting as their brokers and selling their merchandise for them, (e) 

By positive enactment in the reign of Henry VIII. (32 Hen. VI II. 
c. 16, s. 83) it was declared that all leases to alien artificers or 
handicraftsmen of any dwelling-house or shop should be void, and 
a penalty of £100 was imposed on both lessor or lessee. It was 
not until the 7 & 8 Viet. c. 06, that the harshness of this law was 
in terms relaxed, though in practice it had, of course, become 
obsolete. By the statute just mentioned, aliens were made capable 
of holding lands or houses for residence or business for a term not 

(а) (1900), 22 T. L. K. 711. 

(б) (1903), 19 T. L. 11. 309. 

(c) Sec the judgment in Isaacson v. Dnranl (1880), 17 Q. B. D. 54 ; 55 L. J. Q. B. 

331. 

(d) Aliena arc debarred at Common Law from exercising the parliamentary 
franchise (ef. also the unanimous resolution of the House of Commons in 1098, 

12 Com. Jour. 307) ; and by statute from voting at a borough, eounty council 
or parish council election, or parish meeting. (Municipal Corporations Act, 1882, 
s. 9 ; County Electors Act, 1888, s. 2 (2) ; Loc al Government Act, 1894, s. 2 (1) ; 
cf. Naturalisation Act, 1870, s. 2 (2).). 

(e) Co. 2 Inst. 57 ; Chitty, Comm. Law, i. 131 ; Cockbum on Nationality, p. 140. 
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PeIwons excee< ^ n g twenty-one years, as if natural-born subjects, except 

* that they were not to acquire the right of voting for members of 

Cap - L Parliament. The right of an alien to take and hold personal 
property is also enacted by the same statute ; though this seems 
only to have been declaratory of the Common Law. (a) 

Further, at Common Law an alien, whether a subject of a friendly 
State or of a hostile State, possesses no legal right even to enter 
British territory ; (b) but, during his residence within British 
dominions he owes a local allegiance to the Crown to the same 
extent as a British subject. Hence he is for the time being subject 
to a writ of ne exeat regno, (c) and to all the laws of the State, includ- 
ing, of course, the law of treason. Accordingly it was held in a 
recent case (d) that an alien resident in British territory notwith- 
standing a state of war between his country and this, and the military 
occupation by his country of that part of British territory in which 
he resides, none the less continues to owe allegiance to the Crown ; 
so that if, when the British forces temporarily evacuate that terri- 
tory, he takes up arms for the invaders, he is guilty of treason, (e) 
The position of an alien even after the passing of the Naturalisa- 
tion Act, 1844 (/), was nevertheless one of considerable hardship. 
He was incapable of being a member of the Privy Council or of 
either House of Parliament (g), or of holding any municipal office, 
or of voting at Parliamentary or municipal elections, or of filling 
any office or place of trust, civil or military. He was incapable 
of holding real estate in fee, or for life, or for years, except that 
for residence or business purposes he might take a lease not exceed- 
ing twenty-one years. If an alien purchased a freehold estate, 
the Sovereign became entitled to it. If copyhold, it escheated to 
the lord, (h) Not only was he incapable of holding, but of inheriting ; 
and at common law he was incapable of transmitting an estate by 
descent, so that wherever it was necessary to trace descent through 
an alien, it was impossible to inherit, (i) But so far as the power 
of transmitting an estate was concerned, this hardship was cured 
by 11 & 12 Will. III. c. G, (k) which provided that natural- 

(а) Galvin's Case (1008), 7 Co. 17 a. Cf. 1 Black. Comm. 360. 

(б) Cf. Musgrovv v. Chun Teeong Toy (1801), A. C. 272. 

(c) De Carriere v. De Galonne (1709), 4 Vos. 577. 

(d) J De Jagcr v. Alt. -Gen. of Natal (1007), A. C. 326. 

(e) 1 Host-, P. C., j). .52 ; 1 Halo, Hist, of the Pleas of the Crown, p. 50. 

(/) 7 & 8 Viet. c. 66. 

(g) The Act of Settlement, 1700 (12 & 13 Will. TIT. c. 2), s. 3, prohibits even a 
naturalised alien from being a member of the Privy Council or of either Houses of 
Parliament ; : od this is still the law as to person? naturalised otherwise than 
under the Act of 1870. 

(h) Ventris, 413, 416, 418 ; Com. Dig. Alien, C (1 ), (2). 

(t) Co. Litt. 8 a ; Ventris, ibid. ; Com. Dig. ibid. \ cf. Kittson v. Slordy (1856), 
2 Jur. (N. S.) 410. 

(k) As explained by 25 Geo. II, c. 39 
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bom subjects might derive title by descent through an alien P ART I* 

ancestor. 

AD these disabilities, however, have now been removed by the Cap - 
Naturalisation Act, 1870, and an alien may now hold both real and Disabilities 
personal property in the United Kingdom without any restriction, Naturalist 
except that no qualification for any franchise or office is to be ti™ Aet, 
gained thereby. The enacting section is as follows : — 


“Status of Aliens in the United Kingdom. 

“2. Real and personal property of every description may be Capacity of 
taken, acquired, held, and disposed of by an alien in the same property^ l ° 
manner in all respects as by a natural-born British subject ; and 
a title to real and personal property of every description may be 
derived through, from, or in succession to an alien in the same 
manner in all respects as through, from, or in succession to a natural- 
born British subject : Provided — 

“ (1) That this section shall not confer any right in an alien to 
hold real property situate out of the United Kingdom, 
and shall not qualify an alien for any office or for any 
municipal, parliamentary, or other franchise : 

“ (2) That this section shall not entitle an alien to any right or 
• privilege as a British subject, except such rights and 

privileges in respect of property as arc hereby expressly 
given to him : 

“ (3) That this section shall not effect any estate or interest in 
real or personal property to which any person has or 
may become entitled, either mediately or immediately, 
in possession or expectancy, in pursuance of any dis- 
position made before the passing of this Act, or in 
pursuance of any devolution by law on the death of 
any person dying before the passing of this Act.” 

“ Held and disposed of” — It has been held on this section that Disposition 
the privileges conferred on British subjects by Lord Kingsdown’s >ywi 
Act (24 & 25 Viet. c. 114) of making a valid will either according 
to the lex loci , the lex domicilii , or the lex domicilii originis , are not 
by virtue of it extended to aliens, although “ dispose of ” includes 
disposition by will, (a) It was also held that the determination 
of the validity of an alien’s will still depends on the general principles 
of law in existence before the year 1861. 

By s. 14 it is provided that nothing in the Act shall qualify an Aliens and 
alien to be the owner of a British ship, (h) But an alien may, of lintl8h 

(а) Bloxam v. Favrc (1883), 9 1\ D. J30 ; In the Goods of Buseck (1881), 6 P. D.211. 

(б) Cf. the Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 1. 
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course, purchase a British ship, which thereby ceases to be British ; 
and if a vessel is built in England to be sold to a foreigner, and to 
be delivered to him abroad, she is not, it seems, a “ British ship ” 
within the Merchant Shipping Act, 1854 ; so that an assignment 
of her need not be by bill of sale, and does not require registration 
as such, (a) • 

By s. 5 the right of an alien to a jury de medietate lingua is abol- 
ished, so that now he may be tried for a criminal offence, just as 
though he were a British subject. Before 1870 he had the statutory 
right, (b) if indicted for felony or misdemeanour (but since 1554 
not for treason), to be tried by a jury consisting of equal numbers 
of British and alien jurors. 

An alien who has been domiciled in England for ten years may, 
if not disqualified in other respects, serve on juries or inquests, (c) 

With the consent of the Crown, given through a Secretary of 
State, an alien may enlist in his Majesty’s regular forces ; but the 
number of aliens serving together at any one time in any corpB 
must not be greater than one-fiftieth of the number of British 
subjects. An enlisted alien, however, may not hold higher rank 
than that of a warrant officer or non-commissioned officer, (d) 
Notwithstanding such provision, a person of colour, even though 
he be an alien, may enlist, and is entitled, during service # to all the 
privileges of a natural-born British subject, (e) • 

In exceptional cases an alien may be naturalised by private Act 
of Parliament. The rights thus granted and the disabilities imposed 
depend on the terms of the particular enactment. (/) A Naturalisa- 
tion Bill must be first introduced in the House of Lords, but must 
be preceded by a petition, with a copy of the proposed Bill attached, 
for leave to bring in the Bill, (g) Before the Bill is read a second 
time, the consent of the Crown must be obtained, and the petitioner 
must produce a certificate of good conduct from the Secretary of 
State, and take the oath of allegiance at the bar of the House, (h) 

The acquisition of British nationality by naturalisation is regu- 
lated by ss. 7, 8, and 9 of the Act of 1870. In order to obtain a 
certificate of naturalisation, it will be seen that an alien must have 
resided in the United Kingdom, or have been in the sendee of the 
Crown, for not less than five years. S. 8 deals with the case of 

(a) Union Bank of London y. Lenanton (1878), 3 C. P. I). 243. 

(b) 28 Edw. III. c. 13, s. 2 ; 8 Hen. VI. c. 29 ; Juries Act, 1823, s. 47. 

(c) Juries Act, 1870, s. 8. 

(d) Army Act, 1881 (44 & 45 Viet. c. 58), s. 95 (1). 

(e) dbtd. b. 95 (2). As to rights, duties, and deprivations of alien enemies, 
cspeciallv wit., regard to commercial intercourse and contracts, sec Phillipson. 
Effect of War on Contracts (1909). 

(/) For precedents, see Encyclopaedia of Forms, vol. ix, pp. 31, 32. 

(g) Stand. Ord., H. of L., 149-151. 

(A) Ibid. 179, 180. 
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“ Naturalisation and Resumption of British Nationality . 

“ 7. All alien who within such limited time before making the Certificate 
application hereinafter mentioned as may be allowed by one of urtt l8a ' 
her Majesty’s Principal Secretaries of State, either by general order Application, 
or on any special occasion, has resided in the United Kingdom (a) 
for a term of not less than five years, or has been in the service of 
the Crown for a term of not less than five years, and intends, when 
naturalised, either to reside in the United Kingdom, (a) or to serve 
under the Crown, may apply to one of her Majesty's Principal 
Secretaries of State for a certificate of naturalisation. 

“ The applicant shall adduce in support of his application such Considera- 
evidence of his residence or service, and intention to reside or serve, appi^atioii. 
as such Secretary of State may require. The said Secretary of 
State, if satisfied with the evidence adduced, shall take the cas *■ . i. 
the applicant into consideration, and may, with or without assigning 
any reason, give or withhold a certificate as he thinks most condu- 
cive to the public good, and no appeal shall lie from his decision, 
but such Qgrtificate shall not take effect until the applicant has 
taken the oath of allegiance, (b) 

“ An alien to whom a certificate of naturalisation is granted shall Kffwjt of tho 
in the United Kingdom (c) be entitled to all political and other 
rights, powers, and privileges, and be subject to all obligations, to 
which a natural-born British subject is entitled, or subject in the 
United Kingdom, with this qualification, (c) that he shall not, 
when within the limits of the foreign State of which he was a subject 
previously to obtaining his certificate of naturalisation, be deemed 
to be a British subject unless he has ceased to be a subject of that 

(a) It has been recommended by a Departmental Committee, that the words in 
this section, “the United Kingdom,” be altered to “the King’s Dominions,” so 
as to include the colonies and other dominions beyond the seas. See the Report 
in the appendix to this chapter. 

The power of the colonies to legislate with regard to naturalisation, subject 
to the consent of the Crown, is expressly preserved by s. 10, infra. 

(b) See Ency. of Forms, vol. ix, pp. 9-20. for the various instructions and forms, 
which may be also obtained on application to the Home Office. 

(c) This section is obscurely worded. Strictly read, it would seem to be limited 
to the United Kingdom, or that naturalisation under this Act would appear to con- 
fer no rights or privileges in any other country, even wit hin the King’s Dominions. 

On tho other hand, the qualification suggests that the naturalised alien is regarded 
as a British subject everywhere but within the foreign State to which he was 
formerly subject ; and that he shall be so regarded even there, if lie has ceiled to 
be a subject of that State. To obtain the larger meaning, the words “ shall in 
tho United Kingdom bo entitled ” must be construed as not requiring the con- 
tinued physical presence of the naturalised alien within the United Kingdom. 

See the Report in the appendix to this chapter, § 26. The statute obviously needs 
amendment. 
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State in pursuance of the laws thereof, or in pursuance of a treaty 
to that effect. 

“ The said Secretary of State may in manner aforesaid grant a 
special certificate of naturalisation to any person with respect to 
whose nationality as a British subject a doubt exists, and he may 
specify in such certificate that the grant thereof is mad! for the 
purpose of quieting doubts as to the right of such person to be a 
British subject, and the grant of such special certificate shall not 
be deemed to be any admission that the person to whom it was 
granted was not previously a British subject. 

“ An alien who has been naturalised previously to the passing 
of this Act may apply to the Secretary of State for a certificate 
of naturalisation under this Act ; and it shall be lawful for the said 
Secretary of State to grant such certificate to such naturalised alien 
upon the same terms and subject to the same conditions in and upon 
which such certificate might have been granted if such alien had 
not been previously naturalised in the United Kingdom.” 

The Naturalisation Oath Act, 1870 (33 & 34 Viet. c. 102), s. 2, 
made any person guilty of misdemeanour and liable to imprison- 
ment with or without hard labour for a term not exceeding twelve 
months, if he wilfully and corruptly made or subscribed any declara- 
tion knowing the same to be untrue in any material # particular. 
This provision has been repeated by the Perjury Act, 191.1 (1«& 2 
Geo. V. c. 6), of which ss. 2, 5 make offenders liable to penal servi- 
tude for a term not exceeding seven years, or to imprisonment for 
a term not exceeding two years, or to a fine and penal servitude or 
imprisonment. 

When once granted the certificate is irrevocable ; the Act does 
not provide for its withdrawal, even if it was obtained by fraudulent 
misrepresentations or upon false evidence, (a) The certificate must 
be registered in the office of one of the principal Secretaries or 
Under-Secretaries of State, (b) 

“ 8. A natural-born British subject who has become an alien 
in pursuance of this Act, and is in this Act referred to as a statutory 
alien, may, on performing the same conditions and adducing the 
same evidence as is required in the case of an alien applying for a 
certificate of nationality, apply to one of her Majesty’s Principal 
Secretaries of State for a certificate, hereinafter referred to as a 
certificate of re-admission to British nationality, re-admitting him 
to the status of a British subject. The said Secretary of State shall 
have the same discretion as to the giving or withholding of the 


(<*) Of. § 24 of the Report of the Naturalisation Laws Committee. 

(6) Naturalisation Act, 1870, s. 11, in the appendix, injra, Regulations issued 
by tho Home Office, Dec. 28, 1 886. 
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certificate as in the case of a certificate of naturalisation, and an Tart i. 
oath of allegiance shall in like manner be required previously to * > ER80y s * 
the giving of the certificate. Cav. I. 

“A statutory alien to whom a certificate of re-adiuission to 
British nationality has been granted shall, from the date of the 
certificate of re-admission, but not in respect of any previous 
transaction, resume his position as a British subject ; with this 
qualification, that within the limits of the foreign State of which 
he became a subject he shall not be deemed to be a British subject 
unless he has ceased to be a subject of that foreign State according 
to the laws thereof, or in pursuance of a treaty to that effect. 

“ The jurisdiction by this Act conferred on the Secretary of State 
in the United Kingdom in respect of the grant of a certificate of 
re-admission to British nationality, in the case of any statutory 
alien being in any British possession, may be exercised by the 
Governor of such possession ; and residence in such possession 
shall, in the case of such person, be deemed equivalent to residence 
in the United Kingdom. 

“ 9. The oath in this Act referred to as the oath of allegiance Form of oath 
shall be in the form following ; that is to sav, of allegiance. 

“ ‘ I, , do swear that I will be faithful and bear true alle- 

giance to h#r Majesty Queen Victoria, her heirs and successors, 
according to law. So help me God.’ ” 

“ Has resided . . . not less than five years” — But the privileges Letters of 
of denization can still be granted by royal letters patent (s. 13), denization, 
and in this case no previous residence is required. It may be here 
stated, with regard to the acquisition of British nationality by 
letters of denization, that the granting of such privileges is within 
the absolute discretion of the Crown. Such letters patent are 
obtainable on petition, through the Home Secretary, setting out 
the circumstances which make it impossible or impracticable for 
the petitioner to become naturalised in accordance with the pro- 
visions of the Act of 1870. The grant may be temporary or condi- 
tional, and may specify what rights are conferred, or it may award 
all the rights of a natural-born subject, with the exception of such 
as are indicated in the following paragraph. In the absence of 
express terms to the contrary, the grant is not retrospective ; (a) 
and, in any case, is made only after the oath of allegiance has been 
taken. ( b ) 

“All political and other rights” — These words impliedly repeal, 
quoad persons naturalised under this Act, the restrictions imposed 

(а) Cf. Fourdrin v. Oowdty (1834), 3 My. & K. 383. 

(б) For forms of petition and of letters patent, sec Encv. cf Forms, vol. ix. 
pp. 33, 34. 

0 
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by 12 & 13 Will. III. c. 2, s. 3 ; which enacted that neither natu- 
ralised persons nor persons made denizens should be capable of 
entering the Privy Council, nor of becoming a member of either 
House of Parliament, nor of any place or office of trust, nor to take 
any grant from the Crown. When naturalisation was effected by 
an Act of Parliament, it was usual in the case of any distinguished 
foreigner to repeal the 12 & 13 Will. III. c. 2, s. 3 (and also the 
1 Geo. I. st. 2, c. 4), so far as he was concerned. The above restric- 
tions are still operative as regards denizens ; and denization by 
letters patent therefore, though preserved by s. 13, is likely to fall 
into disuse. 

“ With this qualification — It has been recently held by Kay, J., 
that the effect of this qualification is to prevent the naturalisation 
from being complete, and to disable a person so naturalised from 
transmitting British nationality to his children, (a) The Court 
of Appeal, to whom the case went, decided it on another ground, 
and avoided expressing an opinion on this point. 

Certificates of Naturalisation. — An order of the Home Secretary 
fixing the fee for grant of certificate and registration appeared in 
the London Gazette for 1887, p. 5. A list of persons to whom 
certificates of naturalisation or re-admission to British nationality 
have been granted during each month in the year unpublished in 
the London Gazette early in the month following. 

As to the mode of proving certificates, declarations of alienage, 
&c., see s. 10 of the Act. 

British Possessions. — It will be observed that the jurisdiction 
given to Governors of British possessions only extends to grants 
of re-admission to British nationality. Grants of British nationality 
generally in the colonies are governed by s. 1G of the Act : 

1G. All laws, statutes, and ordinances which may be duly 
made by the Legislature of any British possession for imparting 
to any person the privileges, or any of the privileges, of naturalisa- 
tion, to be enjoyed by such person within the limits of such posses- 
sion, shall within such limits have the authority of law, but shall 
be subject to be confirmed or disallowed by her Majesty in the 
same manner, and subject to the same rules in and subject to which 
her Majesty has power to confirm or disallow any other laws, 
statutes, or ordinances in that possession.” 

(a) lie Bounjeoisc (1 889), 41 Ch. 1). 310. Sec a note on this decision in th a Law 
Quarterly Jiavu-v), vol. iv. p. 220. On affidavits as to the French law, it was held 
that the father had not ceased to be a subject of France ; but there appears to be a 
petit. io pi cclpii in the reasoning. English law held the naturalisation to be in- 
complete, because French law regarded the individual as still a French subject. 
The IVonoh law still regarded the individual as a subject, only (it appears) if the 
English naturalisation was incomplete. The contention that naturalisation was 
absolutely prohibited by French law seems not to bo warranted by the affidavits. 
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The former statute on this subject was 10 & 1 1 Viet. c. 83, repealed Pabt I. 
by the schedule to this Act. P erson s. 

The national status of married women and children is regulated Cat. I. 
bys. 10 of the Act of 1870. With this section should be read s. 3 National 
of the Naturalisation Act, 1872 (35 & 3G Viet. c. 39), which provides 
that nothing contained in the Naturalisation Act, 1870, shall deprive women and 
any married woman of any estate or interest in real or personal mfants - 
property to which she may have become entitled previous to the 
passing of that Act, or affect such estate or interest to her prejudice. 


“ National Status of Married Women and Infant Children . 

“ 10. The following enactments shall be made with respect to National 
the national status of women and children : (a) married* 

“ (1) A married woman shall be deemed to be a subject of t he women and 
State of which her husband is for the time being a children, 
subject : 

“ (2) A widow (b) being a natural-born British subject, who 
has become an alien by or in consequence of her marriage, 
shall be deemed to be a statutory alien, and may as 
such at any time during widowhood obtain a certificate 
Ci i re-admission to British nationality in manner provided 
• by this Act : 

“ (3) Where the father being a British subject, or the mother 
being a British subject and a widow, becomes an alien 
in pursuance of this Act, every child of such father or 
mother who during infancy has become resident in the 
country where the father or mother is naturalised, and 
has, according to the laws of such country, become 
naturalised therein, shall be deemed to be a subject of 
the State of which the father or mother has become a 
subject, and not a British subject : 

“ (4) When', the father, or the mother being a widow, has obtained 
a certificate of re-admission to British nationality, every 
child of such father or mother who during infancy has 
become resident in the British dominions with such 


(«) By the Act of 1844 (7 & 8 Viet. c. (>6) s. 1G. it waft enacted that any woman 
married to a natural-born British subject or person naturalised, should be; deemed 
and taken to be herself naturalised, and to have all the rights and privilege: of a 
natural- born British subject. No provision was mode for the case of a woman 
(being a British subject) who married an alien ; and she therefore retainc :1 her 
British nationality, by the Common Law. 

(b) No express provision is made for the divorce of a married woman wht; had 
changed her nationality by marriage. It seems, however, that she would n tain 
her acquired nationality, until she altered it by re- marriage or natualisation. 
There is no authority for suggesting that her original nationality would revert. 
See the Report in the Appendix to this chapter, § 50. 
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father or mother, shall be deemed to have resumed the 
position of a British subject to all intents : 

“ (5) Where the father, or the mother being a widow, has obtained 
a certificate of naturalisation in the United Kingdom, 
every child of such father or mother who during infancy 
has become resident with such father or mother in any 
part of the United Kingdom [or with such father, while 
in the service of the Crown out of the United King- 
dom], (a) shall be deemed to be a naturalised British 
subject.” 

Infant children. — Sub-s. (5) of this section is apparently intended 
to meet the case of children born before the certificate of naturalisa- 
tion is obtained. It is plain that, so far as these are concerned, 
they do not acquire British nationality unless they reside with the 
naturalised parent in the United Kingdom. But it would a fortiori 
apply to children born after the certificate of naturalisation is 
obtained, assuming the opinion of Kay, J., in Re Bourgcoise , (b) 
that such certificate does not give the power of transmitting nation- 
ality to descendants, to be correct. The Court of Appeal, in the 
case cited, left this question unanswered, as one of great difficulty, (c) 
It is, however, exceedingly difficult to find anything in the Act 
which would give this power to persons naturalised un<Jpr it ; having 
regard more especially to the construction put by the Legislature, 
in passing the 13 Geo. III. e. 21, upon the much larger language 
of the 7 Anne, c. 5, s. 3, and the 4 Geo. II. c. 21. 

Every child . — Thus if the widow of a British subject marries an 
alien, her children by her former husband would appear liable to 
lose their British nationality by residence with their mother in her 
new home. See, however, on this point the Report in the Appendix 
to this chapter, § 59. 

Become resident— ScmUe, this means to include every child who 
during its infancy in fact “ resides ” in the country with its parent 
(probably meaning “ having a home with ” the parent, and not 
simply residing in the United Kingdom “ at the same time as ” the 


(«) The words added, for the sake' of completeness, are those of the Naturalisa- 
tion Act, 1893 (58 & 59 Viet. c. 43), s. J (1 ) : “ The residence of a child of a 
naturalised British subject with his father while in the service of the Grown out 
of the United Kingdom, shall have, and be deemed always to have had, the same 
effect, for the purpose of subsection (5) of sect. 10 of the Naturalisation Act, 
1870, as residence with such father in the United Kingdom.” 

(b) 41 Gh. 1). 310, 320, citing Fitch v. Weber (1847), 6 Hare, 51. Of. authorities 
cited in J)e (her v. Stone (1882), 22 Gh. D. 243. 

(c) Mr. Dicey, in an elaborate note on this question in the Law Quarterly 
Review, *ul. v. (for 1889), p. 438, approves of Kay, J.’h, opinion that the children 
of persons naturalised. under this Act are aliens. See, for arguments, on the other 
side, a note in Law Quarterly Review , 1888, vol. iv. p. 226. And cf. on this 
question Diocy, Conflict of Laws (1908), p. 182 ; Hall, Foreign Jurisdiction of 
the British Crown, p. 27 ; Sir F. Piggott, Nationality (1907), pt i. pp. 03 seq. 
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parent), for a period long enough to constitute residence as distin- Part I. 
guished from a temporary visit. Residence during the whole period t> ER80y s ‘ 
of legal infancy appears not to be required. Cav. I. 

The words of sub-s. (5) are extremely vague ; and the proper 
construction of them is rendered the more difficult by the fact 
that “ infancy ” is not a term of Scotch law, though Scotland 
is part of the United Kingdom, which is specified in the 
provision. 

What circumstances constitute a child's residence with a parent 
must in every case be a question of fact, (a) 

The effect of divorce on the nationality of the woman is not dealt Divorced 
with by the Act. In view of general principles, it appears that mmK ’ n - 
the effect of a decree of divorce will be the same as that of the death 
of the husband ; that is, the woman’s nationality acquired by the 
marriage will remain unaltered. In the case of a British woman 
married to an alien and divorced, she has probably not the stat us 
of a “ statutory alien ” with the privilege of resuming British nation- 
ality, but can only regain it by marrying a British subject, or by 
becoming naturalised otherwise. A judicial separation — a mensa 
et tlioro — will not affect the nationality of the marriage. A decree 
of nullity will revive the former nationality, if it had been at all 
lost, (b) * 

It will be seen that all the legislation which has taken place on Nationality 
this subject proceeds on the principle that a man is unable of him- fro,n 

self, without statutory assistance, to change his nationality. In 
the words of Lord Hatherley in TJdny v. Udny, (e) “ the question 
of naturalisation and allegiance is distinct from that of domicil. 

A man cannot, at present at least, put off and resume at will obliga- 
tions of obedience, to the Government of the country of which at 
his birth he is a subject , but: he may many times change his domicil.” 

The Act of which a summary has just been given has rendered that 
possible which was not so, at least in England, when Lord Hatherley 
spoke, but the essential distinction between domicil and nat ionality 
must nevertheless be borne in mind in considering its provisions. 

In Moorhouse v. Lord , (d) Lord Kingsdown, speaking of the acquisi- 
tion of a French domicil, is reported as saying that, in older to 
effect such a result, a man must intend to become a Frenchman 
instead of an Enylishman. But, as Lord Westbury points out, in 
his judgment in the case of Udny v. Udny (e), just referred to, 

(«) Cf. Dicey, Conflict of Lawn (1908), p. 183. 

(A) Of. Piggott, Nationality, pt. i. pp. 02, OK. 

(c) Udny v. Udny (1800), L. R. 1 H. T,„ Sc. 441,4. r >2. 

(d) (1803), 10 H. L. (,'. 272. An.l ««•<■ Haldane v. Kckjonl ( 1 800), T-. R. 8 Kq. 031 ; 

In re Capdevielle (1804), 2 H. & C. 083; and Attorney-General v. Counlcnn dc 
Waldstatt (1804), 3 H. & 0. 374. 

(b) (1809) L. R. 1 H. L., Sc. 400. 
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these words are likely to mislead, if they were intended to signify 
that for a change of domicil there must be a change of nationality, 
that is, of natural allegiance. That would be “ to confound the 
political and civil states of an individual, and to destroy the differ- 
ence between patria and domicilium” This essential distinction 
will become more manifest, when the law of domicil has been 
considered. 
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APPENDIX TO CHAPTER /. 

NATURALISATION LAWS COMMITTEE. 


Report. 

To the Right Hon . Charles Thomson Ritchie , M.P., His Ma jesty s 
Principal Secretary of State for the Home Department. 

Sir, 241 h July, 1001. 

1. On the 9th February 1809, your predecessor in office, Secretary Introductory 
Sir Matthew White Ridley, commissioned us to report to him upon the subject- 
doubts and difficulties which have arisen in connexion with the inter- ni J ttcr °* 

vt*! c^ron co 

pretation and administration of the Acts relating to Naturalisation, n.nd aiu i nhort 
to advise whether legislation for the amending of those Acts is desirable, account of 
and, if so, what scope and direction such legislation should take. We have proceedings 
now the honour to report to you the result of our inquiry. 

In dealing with the subject referred to us we have had to consider two 
distinct questions, how far the existing law requires elucidation, and in what 
respects and to what extent it requires amendment and extension. On tho 
first point — the doubts as to the interpretation of the present law T — we have 
been at a certain disadvantage, inasmuch as the subject of Nationality, 
though of gft*at importance, is one which, as it; happens, is rarely brought 
befofe the Courts, and consequently there is but little assistance to bo 
obtained from judicial decisions. Questions, however, frequently arise in ono 
form or another in the administration of the affairs — Domestic, Foreign, 

Colonial, or Indian — of the Executive Government. We have had before us 
the records of the various matters relating to the subject which, during the 
last 30 years and more, have been considered by one or other of the following 
1‘jblic Departments, viz. the Home, Foreign, Colonial, War, and India 
Offices; and the Admiralty, Board of Trade, and the Civil Service Com- 
mission. Wc have also had the advantage of the able assistance? of Sir T. 

Godfrey Carey (Bailiff of Guernsey), Mr. W. 11. Venables Vernon (Bailiff of 
Jersey), and Mr. George A. Ring (Attorney -General of the Isle of Man), on 
the questions specially affecting their respective provinces, and Professor 
Westlake, K.C., and Professor A. V. Dicey, K.C., have been good enough 
to give us their valuable counsel on certain points on which we thought it 
desirable to consult them. Further we have had before us the various laws 
in force in the different parts of His Majesty's Dominions regulating tho 
conditions requisite for conferring upon aliens the rights of British subjects 
within the limits of the territories governed by such laws ; also the Report 
of the Select Committee which considered the subject in 1843, and the 
Report of the Royal Commission which dealt with it in I860, both of which 
reports, together with their Appendices, contain much material which is 
still of practical importance. 

2. The law relating to Naturalisation is concerned mainly with the con- Status of 
ditions under which the rights, privileges, and duties constituting the status British 
of a British subject arc acquired and lost. Persons arc either invested with su ^i ect * 
that status at the moment of birth, or subsequently acquire it under the 
operation of Statute Law. Tho rights and privileges which constitute the 
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status of a British subject are mainly the political rights and the capacities 
for the acquisition and holding of property mentioned later in this report ; 
and, what arc perhaps of still greater practical importance, those personal 
rights and privileges which a British subject carries with him into foreign 
countries. The principal of these are (1) the privilege of protection, subject 
to any paramount obligation which he may be under to any other State of 
which he is also a subject or citizen ; (2) the right and liability to become 
a party to proceedings in British Consular Courts established under the 
Foreign Jurisdiction Act, 1890 (53 & 54 Viet. c. 37) ; (3) the right to be 
married in foreign countries under the provisions of the Foreign Marriage 
Act, 1 892 (55 & 56 Viet. c. 23). On the ot her hand, there are special liabilities 
imposed on British subjects for acts committed in foreign countries. A 
British subject is amenable to British Courts for treason (35 Hen. VIII. c. 2), 
for murder or manslaughter committed in a foreign country (24 & 25 Viet, 
c. 100, s. 9), and for bigamy (24 & 25 Viet. c. 100, s. 5). The law is the 
same with regard to certain offences under the Merchant Shipping Act, 1894 
(57 & 58 Viet,, o. 60), and the Explosives Substances Act (46 & 47 Viet, 
e. 3, s. 3). In some parts of His Majesty's Dominions, especially in British 
India, the liability of a British subject for offences committed outside 
the limits of the Possession is much more extensive. There are also 
contained in most treaties of Extradition special provisions affecting the 
surrender of the subjects of the country from which the surrender is 
demanded. 

3. Upon naturalisation an alien becomes, speaking generally, invested 
with all the rights and capacities, and subject to all the obligations and 
liabilities of a British subject. Some differences, however, still exist between 
the status of a naturalised and of a natural- born subject, the mftre important 
of which will be noticed in the course of this report. We think that as far 
as possible these differences should be abolished. 

4. The above brief indication of the rights and privileges acquired by, 
and the duties and obligations imposed upon, an alien by his naturalisation 
as a British subject is enough to show the expediency of avoiding, as far as 
jxissible, the occurrence of cases of double nationality, or, in other words, 
of endeavouring as far as possible to bring about that a person who acquires 
British nationality shall thereupon cease to be the subject of the country 
to which he previously belonged. Our law makes provision for the case of 
a British subject, becoming a subject of a foreign State by his own act. This 
will be? dealt with later in this report. But it is obviously impossible for our 
law' to provide that, a person on becoming a British subject shall cease to be 
the subject of any foreign State. Whether or not naturalisation as a British 
subject is attended with this result must dcqiend ujkui the law of the country 
of which the naturalised person was a subject immediately prior to his 
naturalisation. 

The occurrence of cases of double nationality acquired at birth is due 
mainly to the fundamental difference which exists between those countries 
whoso law is derived mainly from feudal principles, and those countries 
whose law comes more directly from Bom an sources, the former regarding 
the place of birth as the determining factor in constituting the relation of 
Sovereign and subject, while the latter look to the nationality of the parent, 
and disregard (more or less) the place of birth. Although the Statute Law 
of mrst countries has introduced certain modifications of each of these 
principles, the difference springing from the original sources of the system of 
law still remains. To guard effectively against the occurrence of cases of 
double nationality would require the assimilation in this rospect of all the 
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various systems of law prevailing in civilised communities, an ideal which, Pakt I. 
however desirable, is not likely to be realised. Persons. 

It has been strongly urged (a) that, in order to bring the law of this country “”7”t 

in harmony with that of most other European nations, the Legislature A1 * 

should abandon the principle that the mere fact of birth within the dominions 
confers British nationality. With regard to naturalisation, something 
might be (Tone by conventions with other countries to facilitate the abandon- 
ment of a claim to retain as subjects persons who become naturalised in the 
other contracting State. An attempt to pave the way for conventions with 
other nations was made in the Naturalisation Act, 1870. No effective steps, 
however, have hitherto been taken in this direction. The subject will be 
referred to later in this report. It has also been suggested that the Secretary 
of State, in the exercise of his discretion in granting certificates of naturalisa- 
tion, might have regard to the consideration whether or not the applicant 
would, on becoming a British subject, be divested of his prior nationality. 

This suggestion is, we think, worthy of attention, though we recognise that 
there would be serious practical difficulties in giving general effect to it. 

We do not think there should be any interference by legislation w T ith the 
absolute discretion of the Secretary of State. 

5. Leaving these general considerations, wo proceed to state briefly the Acquisition 
present state of the law of this country whereby the rights and duties of . '-‘J nation- 
British subject are acquired and lost. That law consists partly of Common 

Law and partly of Statute Law. To the Common Law belongs the funda- 
mental principle that- any person who is born within His Majesty's Dominions 
is from the moment of liis birth a British subject, whatever may be the 
nationality of either or both of his parents, and however temporary and 
casual the eii§u instances determining the locality of his birth may have been. 

6. Che Common Law regarded the status thus acquired as indelible. Indelible at 
“ Nemo poteM exiiere jmtriam ” was the rule of t he Common Law. The Act ^^ num 
of 1870 altered this rule by providing means for terminating in certain cases 

and under certain conditions the status of a British subject. These pro- 
visions will be dealt with later in this report. 

This enactment diminishes the force of the objections, above referred to, 
which have been raised to the principle that birth within the British Dominions 
confers British nationality. The consideration of the ex]>edieiioy of modifying 
the Common Law in this rcsjjeet is hardly within the terms of the reference 
to us ; but if it were we should be disposed to agree with the views of the 
majority of the Royal Commissioners of 1809, and on tin? whole should not 
be prepared to suggest any alteration of the law. Evidence as to the place 
of birth affords in most cases a simple and easy proof of British nationality 
for which it would be difficult to find a staisfactory substitute. 

7. The exceptions of the Common Law rule that Brit ish nationality is Exceptions 
determined by the j>lace of birth are few, and if carefully examined are not 
exceptions at all, so far- as the principle is concerned. The rule really is 

that all persons born “within the Icgiance,” are subjects of the Crown. 
Consequently the child of an alien enemy born in a part of His Majesty’s 
Dominions which is at the time in hostile occupation, is not a British subject. 

Again, the child born within the British Dominions of an ambassador or 
other diplomatic agent accredited to the Crown by a foreign Sovereign is not 
a British subject. The limits of this latter exception have not been exactly 
ascertained. 

(a) Sec Memoranda by Lord BramweJl, Mr. Mountague Bernard, and Sir William 
Harcourt : Report of Royal Commission of 1869, pp. xi. xv., and Sir A. Cockburn, 

Nationality, p. 214. 
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8. The acquisition of British nationality as a consequence of conquest or 
cession of territory lies beyond the scope of this present report. 

9. With the exception of the case of the King’s son, (a) who seems to 
bo recognised by the Common Law as a British subject, wherever bom, the 
acquisition of the status of a British subject by parentage rests on Statute 
Law. A person whose father or paternal grandfather was bom within His 
Majesty’s Dominions is deemed a natural-bom British subject, although he 
himself was born abroad. It is to be observed that it is not accurate to say 
that the son of a natural-born British subject is in every case himself a 
British subject. The effect of the statutes, of which the above rule is the 
result, is that either the father or the paternal grandfather must have been 
actually born within His Majesty’s Dominions. Tho Statutos referred to are 
25 Edw. III. Slat. 2 ; 7 Anne, c. 5, s. 3 ; 4 Geo. II. c. 21, s. 1 ; 13 Geo. III. 
o. 21. 

10. Wc suggest, though the question does not fall strictly within the 

terms of the reference to us, that thoso provisions should be repealed and 
the law consolidated. We think the opportunity might be taken to act on 
the recommendation of the Royal Commission of 1869, and that it would 
be desirable to limit the transmission of British nationality to the first 
generation, by enacting that no jjerson bom out of the Dominions of the 
Crown should be a British subject unless his father had been born within the 
Dominions of the Crown and was also at the time of tho birth of that person 
a British subject. A recommendation as to the children of a naturalised 
British subject born out of tho Dominions will be found later in this report. 
Some question has arisen whether the law as laid down in the above statutes 
applies throughout His Majesty’s Dominions. We think that doubt should 
be removed, and the law, with the suggested modification, mu£e of universal 
application. • 

11. A question of some difficulty arises here which ought not to be passed 
over altogether without notice. This is this : 

In applying the principle that every person born within the British 
Dominions is invested with British nationality, what is the exact meaning 
and extent of the expression “ British Dominions ” ? Is it applicable only 
to those countries which form part of British territory, or does it include 
also some or all of the countries wherein His Majesty exercises jurisdiction 
or authority of a more or less extensive character, such as Protectorates or 
Spheres of Influence ? It seems to us that the principle can apply only to 
those countries which have become portions of British territory by conquest, 
cession, or occupation, and that it does not apply to countries which do not 
form any portion of British territory, however large and extensive may be 
the powers of administration and jurisdiction possessed by the Crown therein, 
“by treaty, capitulation, grant, usage, sufferance, or other lawful means*’ 
(Foreign Jurisdiction Act, 1890, 53 & 54 Viet. c. 37, s. 1). 

12. To the category of persons who are British subjects by reason of 
their birth having taken place wit 1 in His Majesty’s Dominions must be 
added those who are born on board a British ship. Some doubt exists as 
to tho extent of this rule. There seems to be no doubt that a person is a 
nafural-born British subject who u (a) born on board a British ship of war, 
wherever such ship may bo ; (b) bom on board a British merchant vessel 
on t lie high seas. The principal questiens which have been raised are 
(1) whether a person born on board a British merchant vessel in a port of a 

(a) Perhaps there is also the case of the child, born abroad, of an ambass ador or 
other diplomatic agent accredited to a foregin Court. See C airin' s Case, 2 State 
Trials, 585. 
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foreign State, or in other foreign waters, is a British subject ; (2) whether Part I. 

a person bom on board a foreign ship in British territorial waters, or within Persons. 

the body of a county, is a British subject. We think it important that the 

law in this respect should be declared, and wo consider that the simplest 

rule would be that a person bom on a British ship in foreign waters should 

be a British subject, but that a person bom on board a foreign ship should 

not be doomed to be a British subject merely because the ship was at the 

time of his birth in British waters. 

13. We now come to the consideration of the questions which form the Naturalisa- 
main subject of the reference to us, namely, the present state of the law ti° n * 
relating to the acquisition, loss, and re-acquisition, of British nationality, 

and whether any and what amendments in that law should be recommended. 

14. Prior to the Act of 1844, 7 & 8 Viet. c. 60, the only means by which By Act of 
an alien could acquire any of the distinctive rights of a British subject were Parliament, 
by special Act of Parliament or by lotters of denization. The passing of 

the Act of 1844, and the fuller powers given by the Act of 1870, rendered 
the recourse to tlioso methods less frequent. Special Acts of Parliament- 
conferring British nationality are, however, still from time to time passed. 

Instances have occurred in which such Acts have been so imperfectly drafted 
as to give rise to questions of great difficulty and to cause much disappoint- 
ment, especially by the absence of provisions for the naturalisation of the 
children of the naturalised person. It must bo borne in mind that strong 
objection in point of principle has been made on more than one occasion in 
Parliament to the passing of special Acts of Naturalisation. We think that 
there will probably bo even less occasion than there is at present for passing 
these special Acts, if a simplified and somewhat extended form of naturalisa- 
tion is grafted in accordance with our recommendations. We suggest, 
hoover, that in order to secure that such special Acts should confer the 
rights which arc contemplated, the Standing Orders of the Houses of Parlia- 
ment should include provisions for embodying in private Acts of naturalisa- 
tion the main enactments of the general law, either under the Act of 1870 
or undor the new legislation which wo recommend should supersede that 
statute. In this way t he rights and duties of persons naturalised by special 
Act of Parliament and of those dependent on them would he made in all 
respects identical with those of persons naturalised by the certificate of tho 
Secretary of State. 

15. Wo think there should be no alteration in the law as regards denization. Denization. 
The grant of any of the rights of a British subject by letters of denization is 

an ancient prerogative of tho Crown ; and though there is seldom occasion 
to reBort to it at the present day, we think it ought to be preserved as it now 
is by section 13 of the Naturalisation Act, 1870. 

16. Naturalisation by certificate of the Secretary of State was introduced By certificate 

in 1844 by tho Act to amend the laws relating to aliens, 7 & 8 Viet. c. 06. of Secretary 
The only condition imposed by that Act was that the applicant should come G(t 

to reside in some part of Great Britain or Ireland with intent- to settle therein. 

The applicant was required to present a memorial stating his age, profession, 
trade, or other occupation, and the duration of his residence in Great Britain 
or Ireland, and all other grounds on which he sought to obtain any of the 
rights and capacities of a natural- born British subject-. The Act made it- the 
duty of the Secretary of State to inquire into the circumstances of each case, 
to consider tho memorial, and the grant or refusal of the certificate was in 
his discretion. In 1856 the Secretary of State was advised that- it would 
be lawful to insert in certificates of naturalisation a clause to the effect, that 
such certificates were granted upon condition that the grantees should 
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continue to reside permanently in the United Kingdom, and that the cer- 
tificate should bo determinable on the grantee ceasing so to reside. This 
advice was acted on, but the practice of granting conditional certificates 
- of naturalisation was disapproved by the Royal Commissioners of 1869 and 
ceased upon the repeal of the Act of 1844 by the Act of 1870. The Secretary 
of State has been advised that a certificate under the latter Act is not^evocablo 
on the ground of having been obtained by fraud, and that it is not competent 
for him to annex any condition, as to residence or otherwise, providing for 
the avoidance of the certificate for breach of the condition. In a later part 
of our report we deal with the question whether it is desirable that some 
provision should be made for the avoidance or determination of a certificate. 

17. The main amendments of the law effected by tho Act of 1870 were : 

(1) Removal of the restrictions upon the acquisition and holding of 

real and personal property by aliens in the United Kingdom, 
except property in British ships. 

(2) Requirement, as a condition of a grant of a certificate of naturalisa- 

tion, or residence for five years in the United Kingdom, or of 
service under the Crown for the samo period, and of intention of 
continuing so to reside or serve after naturalisation. 

(3) Limitation of the principle that British nationality is indelible 

(a) by permitting a natural -born British subject, who also at his 
birth became a subject of a foreign State, to divest himself of 
British nationality ; (b) by making the loss of British nationality 
a necessary and immediate consequence of voluntary naturalisa- 
tion in a foreign country. 

(4) Detailed provisions as to the effect of naturalisation or loss of 

nationality by the husband or hither upon the sfal us of the 
wife and children. s 

(5) Provisions for the re* ad mission or re-naturalisal ion of a person who 

had lost his British nationality. 

18. In considering the question expressly referred to us, “the doubts and 
difficulties which have arisen in connexion with the interpretation and 
administration of the Acts relating to naturalisation,” and the desirability 
of their amendment, it is important to bear in mind the principal reasons 
which operate to induce aliens to apply for admission to British nationality. 

19. The reason which formerly afforded the chief motive for becoming 
a British subject was the incapacity of aliens to hold real property and some 
descriptions of personal property. This incapacity, as already stated, no 
longer exists except in the case of British ships. The disability was partially 
removed by the Act of 1844 and entire! v, with the above exception, by the 
Act of 1870. 

20. An alien is incapable of being a member of the Privy Council, or of 
either House of Parliament, of holding any municipal office, or of voting at 
Parliamentary or municipal elections, or of enjoying any office or place of 
trust either civil or military. A considerable proportion of the applications 
for naturalisation made by persons who intend to continue to reside in this 
country are made for the purpose of obtaining the removal of these dis- 
qualifications. 

21. Ir this connexion we may observe that the provisions of section 3 
of the Act of ^ttlcment (12 & 13 Will. III. chapter 2) prohibiting a naturalised 
alien from being a member of the Privy Council or of cither House of Parlia- 
ment still remain on the Statute Book ; although, so far as they relate to 
persons naturalised under the Act of 1870, they are practically superseded 
by section 7 (3) of that Statute. Wc think that so much of section 3 of the 
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Act of Settlement as is referred to above should be expressly repealed, with Part I. 
regard to all naturalised persons. Persons. 

22. Speaking generally, commissions in the army or navy are not given 

to aliens, nor aro aliens admitted to Civil Service examinations. It is fre- Ar ’ " 
quently the ease that a parent desires naturalisation or re-admission to Commissions 
British nationality, mainly for the puiqxrsc of removing the disqualification ia arm y ai *d 
of the children, who, if they reside with the parent, will at once become nav ^' 
naturalised with him. 

23. It also often happens that an alien residing in this country desires Protection 
naturalisation for himself or his children in order that he or they may obtain r jshts 
the protection accorded in a foreign country to a British subject. Tho ^ 
belief, usually mistaken, that, naturalisation as a British subject protects a foreign 
person against compulsory military service in a country to which he still countries, 
owes allegiance, is frequently a reason for desiring this protection. The 

right to the benefit and the liability to the obligation of the provisions of 
the Foreign Jurisdiction Act, 1890, and the Foreign Marriage Act, 1892, 
have been already referred to. 

24. The advantages or supposed advantages of obtaining the status of Natural isa- 

a British subject in a foreign country occasionally give rise to applications tion obtained 
for nat uralisat ion which arc not bond fide. It is by no means an uncommon ^ * rauc * * 
ease that a certificate of naturalisation is obtained by means of what is, in 
fact, a fraudulent statement of the intention of the applicant. He has 
really no intention to reside in the Hinted Kingdom ; all lie wants is that 
he himself, or perhaps more commonly his son, who is a minor, may possess 
a document which will, in the eyes of the authorities of a foreign country, 
establish his title to be a British subject. 

Exjjcricnco seems to show that cases of this kind are common, and that 
the embarrassments to which they give rise are formidable enough to make 
it dSsirable that provision should be made for the avoidance, when necessary, 
of certificates which have been granted on a false and fraudulent statement, 
either as to acutal residence or as to intention to reside. 

25. With reference to the amendments required in the Act of 1870, it Effect of 
appears that one of t he principal defects in that Act arises from the obscurity certificate 
of the ].>ro vision contained in section 7 as to the effect, if any, of a certificate 

oi naturalisation outside the limits of the United Kingdom. The section Kingdom, 
provides that : 

“An alien to whom a certificate of naturalisation is granted shall in the 
United Kingdom be entitled to all political and other rights, ] lowers, and 
privileges, and be subject to all obligations, to which a natural-born British 
subject is entitled or subject in the United Kingdom, with this qualification, 
that lie shall not, when within the limits of t lie foreign State of which he 
w r as a subject previously to obtaining his certificate of naturalisation, be 
deemed to be a British subject unless he has ceased to be a subject of that 
State in pursuance of the laws thereof, or in pursuance of a treaty to that 
effect.” 

20. This enactment is so obscurely worded that it lias been construed in Doubt as to 
different senses by different authorities. On the one hand it has been held construction 
that the operation of the section is confined to the United Kingdom and ]y7Q 
ceases so soon as the naturalised person is outside its borders, and con- p 0 i n t. 
sequently that the Statute does not confer upon a naturalised alien the 
status of a British subject outside the United Kingdom either in a foreign 
country or in a British Colony : other authorities have, however, main- 
tained that the Statute confers the status of a British subject everywhere, 
except when the naturalised person is actually within the country of 
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which, as the time of naturalisation he was, and of which he still remains, a 
subject. 

Amongst other difficulties, this obscurity in the construction of this section 
has been an obstacle in the way of negotiating the conventions contemplated 
in section 3 of the Act of 1870, for the purpose of securing that natu- 
ralised persons shall be divested of their former nationality. It is impossible 
to ask a foreign country to deprive its subjects of their nationality 
unless this country is in a position to offer in return the status of a British 
subject, recognised everywhere, both within and without His Majesty’s 
Dominions. 

27. Whatever may bo the true construction of this enactment, there is 
no great difference in practice between natural-bom and naturalised British 
subjects so far as regards their obligations to any country which may be also 
entitled to their allegiance. It is frequently the case that a person who is 
a natural- born British subject — for instance, a person who is bom in a 
foreign country but whose father was born in His Majesty’s Dominions, is 
also the subject of the foreign country. But the British Government does 
not regard such a person as entitled to protection against any obligation 
imposed by the law of the foreign country, so long as he remains within the 
limits of that country. A naturalised person who is also a subject of a 
foreign State is for all practical purposes exactly in the same position, except 
that by the terms of the section referred to, he is not while in the foreign 
country of which he remains a subject “ deemed to be a British subject ” at 
all. In the case supposed, neither the natural- born nor the naturalised 
British subject could be protected against military service while actually in 
the State which claims his allegiance. 

28. In our opinion, all differences between the status of a # natural-born 
British subject and of a naturalised British subject should as far as possible 
be abolished. It is especially desirable that a naturalised alien should, like 
a natural- born British subject, remain a British subject everywhere and for 
all purposes unless and until he divests himself of or loses his nationality in 
one of the ways provided by law. The law of this country cannot of course 
operate to confer on or divest a person of any status existing under a foreign 
law r , and ought not to purport to do so. The drafting of the Naturalisation 
Act of 1870 is in some particulars open to criticism on this ground. It follows 
that the extent and character of the protection, if any, to be afforded a 
person in any country which, notwithstanding his acquisition of British 
nationality, still under its laws has a right to his allegiance, should not, and 
indeed cannot , be regulated by municipal law, but must be regulated by inter- 
national comity. It is most desirable that cases of double nationality should 
be reduced within the narrowest limits by the adoption of the principle that 
naturalisation in one country carries with it the loss of prior nationality, 
but in so far as this principle is not adopted, it will be necessary to continue 
to act upon the rule which is at present recognised, that when a person has 
a double allegiance, he is under u paramount obligation to that one of the 
two countries in which he, for the time being, is. 

29. At present naturalisation can be obtained in the United Kingdom 
under the following conditions : 

(a) A certain period of residence in the United Kingdom or of service 

under the Crown prior to naturalisation is required. 

(b) The-* must be a declaration of intention to reside in the United 

Kingdom or to servo under the Crown. 

(c) The granting or withholding of th© certificate is in the absolute 

discretion of the Secretary of State. 
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30. We think that those conditions should bo modified in the following Pjcksons. 

respects : 

We see no reason why, if conditions substantially identical with those q v j 
which qualify for naturalisation in the United Kingdom are fulfilled by aliens . 
residing in any other part of His Majesty’s Dominions, the Government of Naturalisn- 
the Possession in which the alien has satisfied these conditions should not 
have power to grant, or to recommend to the Home Government the grant ^ an - n t j ie 
of complete naturalisation as a British subject. United 

31. This result might be attained in different ways. Probably the simplest Kingdom, 
course would be to enact to the effect that if it appeared to His Majesty in Recom- 
Council that under a law in force in any British Possession the conditions to mendation. 
be fulfilled by aliens before admission to the rights, privileges, and capacities 

of British subjects to be enjoyed within the limits of the Possession included 
conditions which were substantially the same as those required for the grant 
of certificates of naturalisation under an Act of the United Kingdom, it 
should be lawful for His Majesty by Order in Council to empower the Governor 
of that Possession in his discretion, to grant to any person on whom the 
aforesaid rights, privileges and capacities had been conferred under the local 
law a certificate of naturalisation in a prescribed form, and that certificates 
should confer upon the grantee the same rights, privileges, and capacities, 
and impose upon him the same duties, liabilities, and obligations as those 
conferred or imposed by, and have the same effect in all respects as, a certifi- 
cate of naturalisation granted by a Secretary of State. 

It should also be provided that His Majesty in Council might revoke any 
such Order when it appeared that the law of the British Possession had been 
so altered as not to justify the continuance of the Order, but. that, unless 
revoked, the Order in Council should continue in force notwithstanding any 
amendment or alteration of the law of the Possession. 

In the case of a Possession in regard to which no Order in Council had been 
made, we think that the Governor might have power in his discretion to 
recommend to the Home Government, for a certificate of naturalisation, 
any alien whom he could certify to have satisfied within the Possession 
conditions identical mutatis mutandis with those required for naturalisation 
in the United Kingdom, and that the Secretary of State might, in his dis- 
ci etion, grant a certificate upon such recommendation. Certificates granted 
in accordance with the recommendations of this paragraph would confer all 
the privileges of British nationality both within and without His Majesty’s 
Dominions. 

32. From time to time, beginning as early us the 115th year of Charles II., Local 
and perhaps earlier, Legislatures of British Possessions have passed Acts naturalisa- 
parporting to confer naturalisation on aliens under various specified con- t,on ’ 
ditions. Such of these Acts as are still in force arc set out in the Appendix. 

Ill so far as these Acts purport to confer upon aliens certain of the rights of 
natural-born British subjects within the Possession, no question arises. 

It has always, for instance, been within the power of the Legislature of a 
Possession to confer upon an alien the right to acquire and hold land within 
the territory affected. But difficult questions have from time to time arisen, 
and may probably arise in the future, as to the effect of this legislation upon 
the rights and duties of the persons so naturalised outside the limits of the 
British Possession. For instance, can a person naturalised locally in British 
India be convicted in England for a murder committed in France ? Or has 
he the right to be married before His Majesty’s Consul-General at Smyrna ? 

These and similar questions, it will be observed, affect the rights and duties 
of locally naturalised persons. It is another and a different question how 
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far such persons should be recognised as proper subjects for “ good offices ” 
as between the British and Foreign Governments. This is, a matter not of 
law but of discretion, and need not in our opinion be considered in this report. 
. But we think that the legal position of such persons should be made clear, 
and we recommend that in substitution for section 16 of the Act of 1870, a 
provision should bo enacted to the effect that nothing in the Act should 
affect the power of the Legislature of any British Possession to ctnfer upon 
any alien to be enjoyed by him within the limits of that Possession any of the 
rights, privileges, or capacities enjoyable therein by persons bom within His 
Majesty’s Dominions. Taken in coimexion with the provisions above 
recommended for creating the full status of a British subject, an enactment 
to this effect would, wc think, leave no room for doubt as to the nature and 
effect of local naturalisation. We think it right to add that although the 
conferring of the rights and privileges of British subjects within the limits 
of any Possession of the King, but not elsewhere, is usually termed “ Naturali- 
sation,” that expression would more properly be limited to the grant of the 
status of a British subject which is entitled to recognition everywhere, both 
within and without His Majesty’s Dominions. Indeed, a case has occurred 
in which the fact of a person having been admitted to the status of a British 
subject under the law of a colony has been held, probably through mis- 
understanding of the limited character of the rights conferred, to prevent the 
resumption of his nationality in the country of his origin. 

33. If these principles are adopted certificates of naturalisation conferring 
the status of a British subject in all parts of the world would be given on 
similar conditions: (1) By a Secretary of State in the United Kingdom; 
(2) by the Governor of a British Possession under the power above recom- 
mended. The Legislature of each British Possession would, as at present, 
be free to determine the conditions, the mode, and the effect within the 
Possession of what is known as local naturalisation. 

34. We now pass to the consideration of the amendments of the law which 
appear to us to be required in reference to {a) the acquisition by an alien of 
British nationality ; (b) the loss by a British subject, whether natural-born 
or naturalised, of British nationality. 

35. We do not think it is necessary to maintain the distinction made in 
the Act of 1870, section 8, between “ re-admission ” and “ naturalisation.” 
A person who has become an alien under the provisions of the Act must 
before he or she is qualified for re-admission fulfil the same conditions as are 
required for naturalisation. Wo see no sufficient reason for distinguishing 
between a statutory and any other alien, and consider that it would tend to 
the simplification of the law if the provisions of section 8 were repealed and 
not re-enacted. 

36. The first condition required by the Naturalisation Act, 1870, for 
obtaining a certificate of naturalisation is that the alien should, within such 
limited time before making his application as may have been allowed by 
one of His Majesty’s principal Secretaries of State either by general order or 
on any special occasion, have resided in the United Kingdom for a period of 
not less than fivo years or have been in the servico of the Crown for a period 
of not less than five years. We see no reason to suggest any alteration of 
this provision, except so far as is necessary to meet the case of recommenda- 
tion to the Secretary of State by Governors of British Possessions as proposed 
in paragraph 31. 

37. The next condition required is that the alien applying for naturalisa- 
tion must intend when naturalised either to reside in the United Kingdom 
or to serve under the Crown. 
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We think that this condition should be altered by substituting the words Part I. 

44 the King’s Dominions ” for “ United Kingdom.” We see no reason why Persons. 
residence in any part of His Majesty’s Dominions should not bo sufficient ^ ’ 

to satisfy the condition. ^ AP * 

38. These are the only statutory conditions required at present for a Avoidance 
certificate of naturalisation. A question above referred to here arises — °f certificate, 
viz. whether any and what provision should be made for the avoidance of a 
certificate found to have been obtained by fraudulent representations. 

Those representations may be false either as regards tho alleged facts as to 
residence or as to the existence of tho alleged intention to reside. Residence 
is a fact capable of proof. Intention to reside is not equally capable of 
proof, and many cases have occurred where subsequent events have shown 
that no such intention could in fact have been entertained. There aro 
many cases where naturalisation has been sought for the sole purpose of 
obtaining protection in a foreign country in which tho naturalised person 
intended to reside. There is no power under the Act of 1870 to set aside or 
revoke a certificate of naturalisation which has once been granted by reason 
of its having been obtained by false and fraudulent statements of fact as to 
actual residence, or as to intention to reside. 

39. Wo tliink that there should be power, vested, as the case may be, in Recommen- 
the Secretary of State or in the Governor of a British Possession to which dation. 
such an Order in Council as has been above referred to applies, to revoke 

a certificate of naturalisation which was proved to his satisfaction to have 
been obtained by false or fraudulent representation, and that tho certificate 
should thereupon become void. 

40. Except as hereafter mentioned, wo think that it should be made Persons 
clear that persons under disability - i.e. minors, married women, idiots, 

and lunatics, should not be capable of receiving certificates of natu- 
ralisation. 

41. Certificates of naturalisation granted under the Act of 1870 should. Certificate 
we think, operate as if granted under the new Act; and the Secretary of “sued under 
State should be empowered to grant, if he thinks fit, a certificate under tho ^ ct °* 

new Act to any person holding a certificate under the Act of 1844 or who 
has been naturalised by a special Act. 

42. The Act of 1870 contains a provision enabling the Secretary of State Cases of 
to grant a certificate of British nationality to “ a person with respect to doubt, 
whose nationality as a British subject a doubt exists.” Different, views 

have been entertained as to the effect and scope of this provision. It has 
on the one hand been regarded as being introduced simply in order to meet 
the ease of a person who might possibly be already a British subject, but who 
had fulfilled the conditions necessary for naturalisation, by providing that 
tho grant of a certificate of naturalisation should not bo evidence that he 
was not a British subject prior to his naturalisation. The provision has, on 
the other hand, been regarded as having a much wider operation, and as 
entitling the Secretary of State, in any case in which he might consider a 
doubt existed whether or not a person was a British subject, to grant a special 
certificate of naturalisation, though the conditions prescribed by the Act 
have not been fulfilled. Wc think it should be made clear that the juris- 
diction of the Secretary of State extends only to the granting of a certificate 
'U such a form as not to prejudice the question whether or not the applicant 
was already a British subject. The certificate should contain a statement 
of tho existence of the doubt, but in all other respects the conditions ordinarily 
required for the grant of a certificate should be observed. This is in fact in 
accordance with established practice. 


C 
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43. Having dealt with the acquisition of nationality we next proceed to 
deal with the ways in which nationality may be lost. In tho law as it at 
present stands, the provisions relating to the case of a natural-born and of a 
naturalised British subject arc to some extent different. By section 4 of 
the Naturalisation Act, 1870, a person who is a British subject by reason 
of his having been born within the King's Dominions, but who also became 
at birth (by reason of parentage or otherwise) a subject of a fdteign State 
may, if of full age, and not under any disability, make a declaration of alien- 
age, and shall from and after the making of such declaration cease to be a 
British subject. There is a similar provision with regard to a person born 
out of His Majesty’s Dominions to a father, being a British subject. This 
section, as it stands, is open to criticism, on the ground that it appears to 
assume that in every case a person born out of His Majesty’s Dominions 
to a father who is a British subject, would be himself a British subject. 
This, however, is not always so, as has already been pointed out. 

44. The object of tliis section is to obviate as far as possible the com- 
plications arising from double nationality, which have been already referred 
to, by allowing a person who is a natural -born British subject, and also by 
birth a subject of a foreign State, the right of divesting himself of his British 
nationality. We think these provisions should be simplified and redrafted, 
but we do not suggest any alteration of the law. The only case in which a 
person who has become a British subject by naturalisation is empowered 
to make a declaration of alienage is the j>eculiar case provided for by section 3 
of the Act of 1870, and referred to in paragraph 26 of this report. 

45. Nationality may also be lost when a British subject, whether naturalised 
or natural-born, becomes voluntarily naturalised in a foreign country. 

The expression “ voluntarily naturalised ” is not entirely free from 
obscurity. Does it imply some act done for the express and primary purpose 
of obtaining a foreign nationality, or an act which, though voluntary, is not 
done for this express purpose, but for some other object to which change of 
nationality is attached as an incident ? Bor instance, different views have 
been entertained by different legal experts whether the marriage of a British 
subject with a foreign woman, the legal consequence of which in her country 
is to invest the husband with her nationality, is voluntary naturalisation 
within the meaning of the section. Or, again, to take an extreme case, 
suppose that by the law (a) of a foreign State all persons lauding on its shores 
at once become its subjects, would the act of landing with or without a 
knowledge of the consequence be a voluntary naturalisation ? We think 
that the law should be made more definite and that British nationality 
should not be lost unless the person who is naturalised in the foreign country 
has expressly applied for naturalisation or done some act from which accept- 
ance of the foreign nationality may reasonably be inferred, (b) 

46. The mode in which nationality may be lost by persons under dis- 
ability will be dealt with in a later portion of this report. 

47. We come now to consider the questions which have given rise to the 
greatest difficulty in practice — the effect of naturalisation upon the Btatus of 
dependent persons. 

48. First as to the wife. By section 16 of the Act of 1844 (7 & 8 Viet, 
c. 66), it was provided that any woman married to a natural-born subject, 
or person naturalised, should be deemed and taken to be herself naturalised 
and have all the rights and privileges of a natural- born British subject. 

(а) See pp. 64, 65, of the Appendix to the Report of the Royal Commission of 
1 869. Case of New Granada. 

(б) See note by Sir Dennis Fitzpatrick, on p. 38. 
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No provision was made for the case of a natural-born or naturalised British Part I. 
woman marrying an alien. The Common Law still governed her status, Persons. 
and she did not lose her British nationality. The Act of 1870 adopted the ' ’ 

general principle that the nationality of the married woman should bo that AF * " 
of her husband : “ A married woman shall be deemed to be a subject of the 
State of which her husband is for the time being a subject.’* 

49. We*do not propose any substantial alteration in the law. We think, Recom- 
however, that it should be so expressed, as to purport to deal only with the mendations. 
question whether or not the woman becomes or ceases to be a British subject 
according to the law of this country, and not to attempt to define her status 
as regards the law of other countries. All that our law is concerned with is 
whether the woman is an alien or a British subject, and when and by what 
means she ceases to be, or becomes, the one or the other. The substantial 
matters are that a woman who is an alien becomes a British subject by 
marrying a British subject ; that a woman who is a British subject ceases to 
be a British subject by marrying an alien ; and that whenever during the 
continuance of a marriage the husband becomes or ceases to be a British 
subject the wife at the same moment becomes or ceases to be a British 


subject. 

50. It will be convenient, here, to consider the effect upon the status of Effect of 
the woman of the dissolution of marriage by death or divorce. The Act of dissolution 


1870 is not clear as to the effect of dissolution of marriage in these rases. 


of marriage. 


At present, if a woman is married to a British subject or to an alien and the 
marriage is terminated by his death, she continues to be a British subject 
or an alien, as the case may be, until something further occurs to alter her 
status. The same probably holds good when the marriage is terminated 
by divorce. We think, however, that the position of a divorced woman 
should be made clear. 


51. A question arises whether in the case of a woman who has lost her 
British nationality by marrying an alien, and has become a widow, there 
should be any relaxation of the ordinary conditions which must be fulfilled 
before she can be re-admitted to British nationality. At present a widow 
may obtain a certificate of re-admission to British nationality in tho manner 
prescribed by section 8 of the Act of 1870. This is in practice held to impose 
upon the widow the same conditions as to residence and intention to reside 


as are imposed upon any alien applying for a certificate of naturalisation. 
The principal reason for any relaxation of such conditions is to be found in 
the facilities which might result to her infant children to become more 
speedily British subjects, and so to relieve them from any disqualifications 
on this ground from entering the public service. Tho latter question, how- 


ever, we propose to deal with otherwise. Apart from this indirect advantage 

we see no reason why a woman who has lost her nationality by marrying an 

alien should be placed on a footing different from that of any other alien, 

and we therefore recommend that, as is in fact required at present, a woman Recoin- 

in this position before again becoming a British subject should fulfil the mendation. 

conditions required for naturalisation. 

52. Wo have next to deal with tho effect of naturalisation of a parent upon Effect of 

the status of children bom (1) before, (2) after, naturalisation. naturalisation 

53. The present law on this subject is contained in sub-sections 3, 4, and 5 ^status 
of section 10 of the Naturalisation Act, 1870. There has been some conflict of minor 

of opinion in regard to the strict interpretation of this section, (a) but in children, 
recent practice its effect has been taken to be as follows : Any child who is Present law. 


(a) Anson’s History of the Constitution (part ii. p. 69) ; Dicey’s Conflict of Laws, 
p. 191 ; and Hall’s Foreign Jurisdiction of the British Crown, p. 27. 
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bom in a foreign country, whether before or after naturalisation of the parent, 
and who during infancy becomes resident with the father or mother (being 
a widow) in any part of the United Kingdom, is deemed to be a naturalised 
_ British subject. Conversely, where a father or a mother (being a widow) 
has lost British nationality any child who during infancy and after the 
naturalisation of the parents abroad has become resident in the country 
where the father or mother is naturalised, and has according to^he law of 
that country become naturalised therein, becomes a subject of that country 
and thereupon ceases to be a British subject. There is also a provision for 
resumption of British nationality by a child whose parent has been re-admitted 
to that status, but as we propose to dispense with the distinction between 
naturalisation and re-admission this needs no further notice. 

54. It will be seen that the test at present of the acquisition of British 
nationality by an infant is (1) the naturalisation of the parent ; (2) residence 
with the parent in the United Kingdom. Loss of British nationality depends 
(1) on loss by parent ; (2) on residence in the country where the parent is 
naturalised ; (3) on the law of that country recognising the child as also 
naturalised therein. It appears to us that the law as it stands is needlessly 
complicated, and that it leaves undefined the amoimt and character of 
residence necessary in each case to affect the nationality. We think it 
would be desirable to adopt a clearer and more easily applied test of the 
nationality of minor children. 

55. Dealing first with the case of children bom before the naturalisation 
of the parent, we see no reason why, if the parent so desires and the Secretary 
of Stale approves, such children should not be naturalised at the same time 
with the parent and their names included in his certificate. All that seems 
necessary is that the parent should make a declaration of hiscintention that 
the child sought to be naturalised with him should reside with him on His 
Majesty’s Dominions. It will be in the discretion of the Secretary of State 
to include or not to include the minor in the certificate. The nationality 
of the child would if this recommendation is adopted be provable at once 
by the evidence of the certificate itself, and would not depend upon questions 
of law and fact which may be more or less uncertain and difficult to ascertain. 
But we think that it is right that after the child comes of age he should within 
a time to be limited (say one year) have the option of becoming an alien 
by declaration of alienage. The power given to the Secretary of State should 
be extended to Naturalising Authorities in British Dominions. 

56. If our recommendation is adopted that the distinction between a 
natural-born and a naturalised British subject should be as far as possible 
abolished, it should be enacted that every child bom to a naturalised father 
after naturalisation, whether born within His Majesty’s Dominions or not, 
is a British subject. The requirement of residence with the naturalised 
parent which at present exists should, we think, be abolished. 

57. A case of hardship sometimes arises when a woman who is a British 
subject has lost her nationality by marrying an alien, and is left a widow with 
infant children. Her home and connexions being in the United Kingdom 
she desires her infant sons to enter the British army, or navy, or some branch 
of the Civil Service. She cannot, ho wever, bo re-admitted to British nationality 
without satisfying the requirement of five years’ residenco, and consequently 
the sons cannot obtain the necessary naturalisation by “ becoming resident ’* 
with her. The difficulty has been hitherto met by the Secretary of State 
feeling himself at liberty to grant a certificate of naturalisation to a minor for 
the purpose of enabling him to enter the public service. It is, however, 
doubtful whether the Act of 1870 contemplates the grant of a certificate 
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to a minor at all. We think this power should be expressly given, and that Part I. 
the Secretary of State should be entitled in suitable cases, for special reasons Persons. 
which he may consider sufficient, to grant to a minor a certificate of natu- 
ralisation without fulfilment of the conditions ordinarily required. 

58 . With regard to the effect upon a minor child of loss of British nationality Loss of 
by the father, whether by declaration of alienage or otherwise, wo think nationality 
that the principle that the' nationality of a minor child should depend upon 

that of the father should govern, and that the child should lose his British losing it. 
nationality at the same moment that his father becomes an alien. Any 
hardship which this rule might work in individual cases would, we think, 
be sufficiently obviated by the power above recommended to be given to the 
Secretary of State to grant certificates for sufficient reasons to minors. 

59. The status of the children of a widow of a British subject who loses Children of 
her nationality by marriage with a subject of a foreign State is somewhat widow, 
obscure under the provisions of section 10 (3) of the Act of 1870. According 

to one view, if she not only becomes an alien by English law, but also becomes 
a subject of a foreign State, and the child by her former husband becomes 
resident in the foreign country, and also becomes naturalised therein, such 
child becomes a subject of that State and loses British nationality. A 
doubt has, however, been expressed whether this provision applies to the caso 
of a widow who loses her nationality by marriage with an alien. We recom- 
mend that this obscurity should bo cleared up. Wo arc not entirely agreed 
as to the most desirable amendment of the law. The majority of the Com- 
mittee think that the marriage of a widow — being a British subject — with 
an alien should not affect the national status of her children—- if any — by her 
first husband, whether or not they became residents in, and subjects of, 
the country of the second husband. To meet the case where the children 
as a ftiet follow the mother and arc invested with the nationality of the 
step-father, they think that such children should be em]>owered oncoming 
of age to make a declaration of alienage. The minority are of opinion that 
it would be more consistent with principle to provide that when a widow 
ceases to be a British subject by reason of her marriage with an alien, her 
infant children should also cease to be British subjects ; but should be 
entitled to resume British nationality by a declaration to be made within 
one year after coming of age. 

60. We have to acknowledge the very valuable services of our Secretary, 

Mr. Wheeler, especially in collecting arid arranging the voluminous materials 
which it has been necessary for us to consider. 

Summary of Recommendations. 

1. We recommend that the existing Statute Law relating to the acquisition 
and loss of British nationality should be consolidated, and that the Statutes 
25 Edw. III. Stat. 2; 7 Anne, c. 5, s. 3; 12 & 13 Will. HI. c. 2 (part); 

4 Geo. II. c. 21, s. 1 ; 13 Geo. III. c. 21 ; 33 Viet . c. 14 ; 33 & 34 Viet. c. 102 ; 

35 & 36 Viet. c. 39 ; 58 & 59 Viet. c. 43 ; should be repealed. 

2. We recommend that the existing law as to acquisition of British 
Nationality by parentage should be re-enactcd in a simpler form, with this 
exception, that where the father was born out of His Majesty’s Dominions 
a child also born out of such Dominions should not be a British subject. 

We also recommend that the law as to birth on board a British ship should 
be declared as stated in paragraph 12 of this rejiort. 

3. We recommend that provision should bo made by legislation enabling 
a Secretary of State, or the Governor of a British Possession, to confer the 
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status of a British subject upon persons who fulfil the requisite conditions 
in any part of the British Dominions, and that the status so conferred should 
be recognised by British law everywhere, both within and without His 
Majesty's Dominions. This provision should be without prejudice to the 
power of the Legislature of any British Possession to provide for the con- 
ferring upon any persons under such conditions as it might see fit the whole 
or any of the rights of British subjects within its own territory. 

4. We recommend that the conditions necessary for the acquisition and 
loss of the status of a British subject should remain as at present, with the 
modifications as to residence, revocability of certificate, and otherwise, 
mentioned in detail in the report. 

5. Wc recommend that the law as to the acquisition and loss of the status 
of a British subject by persons under disability should be simplified and 
modified in the manner stated in detail in the report. 

We have the honour to be, Sir, 

Your obedient Servants, 

KENELM E. DIGBY. 

F. H. VILL1ERS. 

D. FITZPATRICK, (a) 

W. Wheet.br, * W. E. DAVIDSON. 

Secretary. H. BERTRAM COX. 

Note by Sir Dennis Fitzpatrick. 

Section 6 of the Naturalisation Act, 1870, provides that a British subject 
who has “ voluntarily become naturalised ” in a foreign State, shall cease to 
be a British subject. r 

This provision is clear enough, and right enough, in so far as it applies to 
cases in which a British subject applies to a foreign State for what may be 
called “ naturalisation in solemn form,” or in which, as, c.g. under the first 
clause of Art. 9 of the amended French Code, he resorts to some other official 
procedure for the purjxise of acquiring a foreign nationality. 

But suppose a British subject, mainly with a view to his own comfort or 
happiness, or advancement, takes, in a foreign country, some action, having 
in itself no relation whatever to the acquisition of a national character, as, 
e.g. if he sets up some sort of business there, or acquires some sort of property 
there, or marries a woman of the country, or if he merely resides there for a 
certain time — and suppose the law of that country chooses, thereupon, 
ipso facto , to confer or impose upon him its nationality, either absolutely, 
or unless he has taken some step to ward off this result. In regard to such 
a case, two questions present themselves, viz. : — first, are we to hold, that that 
British subject has “ voluntarily become naturalised” within the meaning 
of section 0 of our Act. ? and, second, if we are, ought that section to be 
allowed to stand as it is without some amendment ? As to the former 
question, the answer to it, we have been advised, is in the affirmative, pro- 
vided the British subject had actual notice of the foreign law — otherwise in 
the negative. As to the latter question, assuming, as we are bound to do, 
that- the answer to the former question is correct, I think that the law stands 
in need of amendment. To say not hing of the awkwardness of making the 
retention or loss of a man’s British national character dependent on the 
state of L.3 knowledge at a certain point of time, it seems to me that, even 
if the British subject concerned has notice of the foreign law, it is, imder 
the circumstances, a very harsh thing to deprive him of his British nationality. 

(a) Subject to this, that I am not satisfied that what is suggested at the end of 
para. 45 is sufficient to get rid of the ambiguities and hardships arising from the 
present law. Sec my note of the 16th July 1901 appended. — D. F. P. 
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I may observe that the peculiar provisions of the foreign laws to which 
I refer have been condemned, both as offending against the principle that a 
man should not be invested with a new national character unless he actually 
applies for or accepts it, and also as laying a trap for tho unwary, (a) But . 
it is open to every State to enact such laws if it thinks fit, and if one of our 
subjects thoughtlessly brings himself within the operation of such a law, he 
must forfeit all claim to our protection, so long as he remains within the 
limits of the State of which he has thus become a subject. This is the neces- 
sary consequenec of his thoughtlessness, and he must accept it ; but it is not 
a necessary consequence that he should be deprived of his British nationality. 
No doubt if he retains it we have the awkward result of a double nationality, 
but I do not think that is, under the circumstances, a sufficiently strong 
reason for depriving him of his British nationality. The position was dis- 
cussed in an article by M. Kobinet do Clery in the year 1875 with reference to 
provisions of the Code Civil as they then stood, and it was further discussed 
in 1866 in the debates on the amending law which was passed in 1889. The 
view taken was that the acquisition by a French subject of a foreign nationality 
otherwise than by naturalisation in solemn form, should not entail the loss of 
his French nationality unless he had either applied for or accepted that 
foreign nationality ; and in the law of 1889 it was provided (Art. 17, cl. 1) 
that the acquisition by him of a foreign nationality “ par Peffet de la loi ” 
(as distinguished from its acquisition by naturalisation in solemn form) 
should not have this effect except where he obtained the foreign nationality 
on his own application (sur sa demande). (b) 

I would suggest that, following pretty closely this example, there should 
be substituted for the present provision of section 6 a clause to the effect 
that a British* subject should cease to be such if lie, not being under any 
disability, acquired the nationality of a foreign State in pursuance of an 
official procedure established for that purpose, and in the course of which he 
applied for or accepted that nationality. 

This would provide for all ordinary cases that it seems desirable to hit, 
but then 1 would remain two exceptional cases for consideration. 

The first is the case of a British subject acquiring the nationality of a 
foreign State ipso facto by accepting service under the Government of that 
State. 

I think it should be provided that such a man should cease to be a British 
subject unless he had accepted such service with the previous consent of 
the British Government. 

The second case is the rare one of a British subject having the nationality 
of a foreign State conferred on him jwrsonally (say) in recognition of eminent 
services, by a special grant of the Legislature or other authority in that 
State which, so far as could be seen, would seem to have been made spon- 
taneously and without any sort of application or acceptance on his part, (c) 
If it is thought necessary to provide for this case it would probably be best 
to enact that the jx?rson so naturalised should cease to be a British subject 
on the expiration of one month from the date of the naturalisation unless 
within that time he sent to the proper authority of the foreign State a 
protest against the naturalisation or the British Government assented to the 
naturalisation. 


July 16, 1901. 


D. Fitzpatrick. 
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(a) See Cogordan, pp. 117-18, and Hall, Foreign Jurisdiction, pp. 46 and 47. 
Sec also Calvo, § 644. 

(b) Journal du droit international privc (1875), p. 80. Weiss, Droit international 
priv6, t. i., pp. 450-452. 

(r) See Weiss, op. cif. pp. 446, 447. 
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33 VICT. c. 14. 


An Act to amend the Law relating to the legal condition of Aliens and British 
Subjects . [12th Mtiy 1870.] 

Whereas it is expedient to amend the law relating to the legal condition of 
aliens and British subjects : 

Be it enacted by the Queen’s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, as 
follows : 

Short title. 1. This Act may be cited for all purposes as “The Naturalisation Act, 
1870.” 

Status of Aliens in the United Kingdom. 


Capacity of 
an alien as to 
property. 


2. Real and personal property of every description may be taken, acquired, 
held, and disposed of by an alien in the same manner in all respects as by a 
natural-born British subject ; and a title to real and personal property of 
every description may be derived through, from, or in succession to an alien, 
in the same manner in all respects as through, from, or in succession to a 
natural-born British subject : Provided — 

(1) That this section shall not confer any right on an alien to hold real 
property situate out of the United Kingdom, and shall not qualify 
an alien for any office or for any municipal, parliamentary, or other 


franchise : # 

(2) That this section shall not entitle an alien to any right or privilege as 

a British subject, except such rights and privileges in respect of 
property as are hereby expressly given to him : 

(3) That this section shall not allcct any estate or interest in real or 

personal property to which any person has or may become entitled, 
either mediately or immediately, in possession or expectancy, in 
pursuance of any disposition made before the passing of this Act, 
or in pursuance of any devolution by law on the death of any 
person dying before the passing of this Act. 

Power of 3. Where Her Majesty has entered into a convention with any foreign 

naturalised State to the effect that the subjects or citizens of that State who have 
divest them ^ >een naturalised as British subjects may divest themselves of their status 
solves of their 818 BU °h subjects, it shall be lawful for Her Majesty, by Order in Council, to 
status in declare that such convention has been entered into by Her Majesty ; and 
certain oases, from and after the date of such Order in Council, any person being originally 
a subject or citizen of the State referred to in such Order, who has been 
naturalised as a British subject, may. within such limit of time as may be 
provided in the convention, make a declaration of alienage, and from and 
after the date of his so making such declaration such person shall be regarded 
as an alien, and as a subject of the State to which he originally belonged as 
aforesaid. 

A declaration of alienage may be made as follows ; that is to say, — If 
the declarant bo in the United Kingdom in the presence of any justice of 
the peace, If elsewhere in Her Majesty’s Dominions in the presence of any 
judge of any court of civil or criminal jurisdiction, of any justice of the peace, 
or of any other officer for the time being authorised by law in the place in 
which the declarant is to administer on oath for any judicial or other lega 
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purpose. If out of Her Majesty’s Dominions in the presence of any officer 
in the diplomatic or consular service of Her Majesty. 

4. Any person who by reason of his having been born within the Dominions 
of Her Majesty is a natural-born subject, but who also at the time of his 
birth became under the law of any foreign State a subject of such State, 
and is still such subject, may, if of full age and not under any disability, 
make a declaration of alienage in manner aforesaid, and from and after the 
making of such declaration of alienage such person shall cease to be a British 
subject. Any person who is born out of Her Majesty’s Dominions of a 
father being a British subject may, if of full age, and not under any dis- 
ability, make a declaration of alienage in manner aforesaid, and from and 
after the making of such declaration shall cease to be a British subjoct. 

5. From and after the passing of this Act, an alien shall not be entitled 
to be tried by a jury de medietate lingua , but shall be triable in the same 
manner as if he were a natural-born subject. 

Expatriation, 
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6. Any British subject who has at any time before, or may at any time Capacity of 
after the passing of this Act, when in any foreign State and not under any British 
disability voluntarily become naturalised in such State, shall, from and ^J! n ^ 1C0 ° 
after the time of his so having become naturalised in such foreign State, allegiance to 
be deemed to have ceased to be a British subject and be regarded as an Her Majesty, 
alien: Provided — - 

(1) That where any British subject has before the passing of this Act 

voluntarily become naturalised in a foreign State and yet is desirous 
of remaining a British subject, he may, at. any time within two 
years “after the passing of this Act, make a declaration that he is 
# desirous of remaining a British subject, and upon such declaration 
hereinafter referred to as a declaration of British nationality being 
made, and upon his taking t he oath of allegiance, the declarant shall 
be deemed to be and to have been continually a British subject ; 
with this qualification, that he shall not, when within the limits of 
the foreign State in which he has been naturalised, be deemed to 
be a British subject unless he has ceased to bo a subject of that 
State in pursuance of the laws thereof, or in pursuance of a treaty 
to that effect : 

(2) A declaration of British nationality may be made, and the oath of 

allegiance be taken, as follows ; that is to say, if the declarant, be 
in the United Kingdom in the presence of a justice of the peace ; 
if elsewhere in Her Majesty’s Dominions in the presence of any 
judge of any court of civil or criminal jurisdiction, of any justice 
of the peace, or of any other officer for the time being aut horised by 
law in the place in which the declarant is to administer an oath 
for any judicial or other legal purpose. If out of Her Majesty’s 
Dominions in the presence of any officer in the diplomatic or consular 
service of Her Majesty. 


Naturalisation and Resumption of British Nationality. 

7. An alien who within such limited time before making the application Certificate of 
hereinafter mentioned as may be allowed by one of Her Majesty’s Principal naturalisa- 
Secretaries of State, either by general order or on any special occasion, has t,on * 
resided in the United Kingdom for a term of not less than five years, or has 
baen in the service of the Crown for a term of not less than five years, and 
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intends, when naturalised, either to reside in the United Kingdom, or to 
serve under tho Crown, may apply to one of Her Majesty’s Principal Secre- 
taries of State for a certificate of naturalisation. 

The applicant shall adduce in support of his application such evidence of 
his residence or service, and intention to reside or serve, as such Secretary of 
State may require. The said Secretary of State, if satisfied with the evidence 
adduced, shall take the case of the applicant into consideration* and may, 
with or without assigning any reason, give or withhold a certificate as he 
thinks most conducive to the public good, and no appeal Bhall lie from his 
decision, but such certificate shall not take effect until the applicant has 
taken the oath of allegiance. 

An alien to whom a certificate of naturalisation is granted shall in the 
United Kingdom be entitled to all political and other rights, powers, and 
privileges, and be subject to all obligations, to which a natural-born British 
subject is entitled or subject in the United Kingdom, with this qualification, 
that he shall not, when within the limits of the foreign State of which he 
was a subject previously to obtaining his certificate of naturalisation, be 
deemed to be a British subject unless he has ceased to be a subject of that 
State in pursuance of the laws thereof, or in pursuance of a treaty to that 
effect. 

The said Secretary of State may in manner aforesaid grant a special cer- 
tificate of naturalisation to any person with respect to whose nationality as 
a British subject a doubt exists, and he may specify in such certificate that 
the grant thereof is made for the purpose of quieting doubts as to the right 
of such person to be a British subject, and the grant of such special certificate 
shall not be deemed to be any admission that the person to whom it was 
granted was not previously a British subject. • 

An alien who has been naturalised previously to the passing of tilts Act 
may apply to the Secretary of State for a certificate of naturalisation under 
this Act, and it shall be lawful for the said Secretary of State to grant such 
certificate to such naturalised alien upon the same terms and subject to the 
same conditions in and upon which such certificate might have been granted 
if such alien had not been previously naturalised in the United Kingdom. 

8. A natural-born British subject; who has become an alien in pursuance 
of this Act, and is in this Act referred to as a statutory alien, may, on per- 
forming the same conditions and adducing the same evidence as is required 
in the case of an alien applying for a certificate of nationality, apply to one 
of Her Majesty’s Principal Secretaries of State for a certificate, hereinafter 
referred to as a certificate of re-admission to British nationality, re-admitting 
him to the status of a British subject. The said Secretary of State shall have 
the same discretion as to the giving or withholding of the certificate as in the 
case of a certificate of naturalisation, and an oath of allegiance shall in like 
manner be required previously to the issuing of the certificate. 

A statutory alien to whom a certificate of re-admission to British nationality 
has been granted shall, from the date of t he certificate of re-admission, but 
not in respect of any previous transaction, resume his position as a British 
subject ; with this qualification, that within the limits of the foreign State 
of which he became a subject he bhall not be deemed to be a British subject 
unless ho has ceased to be a subject of that foreign State according to the 
laws thereof, or in pursuance of a treaty to that effect. 

T!.e jurisdiction by this Act conferred on the Secretary of Slate in the 
Uniter! Kingdom in respect of the grant of a certificate of re-admission to 
British nationality in the case of any statutory alien being in any British 
Possession, may be exercised by the Governor of such Possession; aid 
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residence in such Possession shall, in the case of such person, be deemed Part I. 
equivalent to residence in the United Kingdom. Persons. 

9. The oath in this Act referred to as the oath of allegiance shall be in the 
form following ; that is to say, 

“ I do swear that I will be faithful and bear Form of oath 

true allegiance to Her Majesty Queen Victoria, her heirs and successors, °* allegiance, 
according to law. So help me God.” 


National status of married women and infant children . 

10. The following enactments shall be made with respect to the national National 
status of women and children : — nmrriod* 

(1) A married woman shall be deemed to be a subject of the State of W omenand 

which her husband is for the time being a subject : infant 

(2) A widow being a natural-born British subject, who has become an children. 

alien by or in consequence of her marriage, shall be deemed to be a 
statutory alien, and may as such at any time during widowhood 
obtain a certificate of re -admission to British nationality in manner 
provided by this Act : 

(3) Where the father being a British subject, or the mother being a British 

subject and a widow, becomes an alien in pursuance of this Act, 
every child of such father or mother who during infancy has become 
resident in the country where the father or mother is naturalised, 
and has, according to the laws of such country, become naturalised 
therein, shall be deemed to be a subject of the State of which the 
father or mother has become a subject and not a British subject : 

(4) Where 1#te father, or the mother being a widow, has obtained a cer- 
• tificate of re-admission to British nationality, every child of such 

father or mother who during infancy has become resident in the 
British Dominions with such father or mother, shall be deemed to 
have resumed the position of a British subject to all intents : 

(5) Where the father, or the mother being a widow, has obtained a cer- 

tificate of naturalisation in tho United Kingdom every child of such 
father or mother who during infancy has become resident with 
such father or mother in any part of the United Kingdom, shall bo 
deemed to be a naturalised British subject. 


Supplemental Provisions. 

1 1 . One of Her Majesty’s Principal Secretaries of State may by regulation Regulations 
provide for the following matters : — ®f* registra- 
nt The form and registration of declarations of British nationality : * ,lon * 

(2) The form and registration of certificates of naturalisation in the United 

Kingdom : 

(3) The form and registration of certificates of re-admission to British 

nationality : 

(4) The form and registration of declarations of alienage : 

(5) The registration by officers in the diplomatic or consular service of 

Her Majesty of the births and deaths of British subjects who may 
be born or die out of Her Majesty’s Dominions, and of the marriages 
of persons married at any of Her Majesty's embassies or legations : (a) 

(a) These words “ and of the marriages of persons married at any of Her 
Majesty's embassies or legations ” are rcj>ealed by the Foreign Marriages Act, 1892, 

Sc bed. I. (55 & 56 Viet. c. 23), qu. v . 



44 


FOREIGN AND DOMESTIC LAW. 


Part I. 
Persons. 

Cap. I. 


Regulations 
as to 
evidence. 


(6) The transmission to the United Kingdom for the purpose of registra- 

tion or safe keeping, or of being produced as evidence, of any 
declarations or certificates made in pursuance of this Act out of the 
United Kingdom, or of any copies of such declarations or certifi- 
cates, also of copies of entries contained in any register kept out 
of the United Kingdom in pursuance of or for the purpose f of carrying 
into effect the provisions of this Act : 

(7) With the consent of the Treasury the imposition and application of 

fees in respect of any registration authorised to bo made by this 
Act, and in respect of the making any declaration or the grant of 
any certificate authorised to be made or granted by this Act. 

The said Secretary of State, by a further regulation, may repeal, alter, or 
add to any regulation previously made by him in pursuance of this section. 

Any regulation made by the said Secretary of Stato in pursuance of this 
section shall be deemed to be within the powers conferred by tiffs Act, and 
shall be of the same force as if it had been enacted in this Act, but Bhall not 
so far as respects the imjjosition of fees bo in force in any British Possession, 
and shall not, so far as respects any other matter, be in force in any British 
Possession in which any Act or ordinance to the contrary of or inconsistent 
with any such direction may for the time being be in force. 

12. The following regulations shall be made with respect to evidence 
under this Act : 

(1) Any declaration authorised to be made under this Act may be proved 

in any legal proceeding by the production of the original declara- 
tion, or of any copy thereof certified to be a true copy by one of 
Her Majesty’s Principal Secretaries of State, or by any person 
authorised by regulations of one of Her Majesty’s Principal Secre- 
taries of State to give certified copies of such declaration, aftd the 
2 >roduction of such declaration or copy shall be evidence of the 
person therein named as declarant having made the same at the 
date in the said declaration mentioned : 

(2) A certificate of naturalisation may be proved in any legal proceeding 

by the production of the original certificate, or of any copy thereof 
certified to be a true copy by one of Her Majesty’s Principal Secre- 
taries of State, or by any person aut horised by regulations of one 
of Her Majesty’s Principal Secretaries of State to give certified 
copies of such certificate : 

(3) A certificate of re-admission to British nationality may be proved in 

any legal proceeding by the production of the original certificate, 
or of any copy thereof certified to bo a true copy by one of Her 
Majesty’s Principal Secretaries of State, or by any person authorised 
by regulations of one of Her Majesty’s Principal Secretaries of 
Slate to give certified copies of such certificate : 

(4) Entries in any register authorised to be made in pursuance of this 

Act shall be proved by such copies and certified in such manner 
as may be directed by one of Her Majesty’s Principal Secretaries of 
State, and the copies of such entries shall be evidence of any matters 
by this Act or by any regulation of the said Secretary of State 
authorised to be inserted in the register : 

(5) Tfije Documentary Evidence Act, 1868, shall apply to any regulation 

made by a Secretary of State, in pursuance of or for the purpose of 
carrying into effect any of the provisions of this Act. 
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Miscellaneous. 

13. Nothing in this Act contained shall affect the grant of letters of deniza- 
tion by Her Majesty. 

14. Nothing in this Act contained shall qualify an alien to be the owner 
of a British ship. 

15. Whe?e any British subject has in pursuance of this Act become an 
alien, he shall not thereby be discharged from any liability in resj>ect of any 
acts done before the date of his so becoming an alien. 

16. All laws, statutes, and ordinances which may be duly made by the 
Legislature of any British Possession for imparting to any person 1 he privi- 
leges, or any of the privileges, of naturalisation, to be enjoyed by such person 
within the limits of such Possession, shall within such limits have' the authority 
of law, but shall be subject to be confirmed or disallowed by Her Majesty 
in the same manner, and subject to the same rules in and subject to which 
Her Majesty has power to confirm or disallow any other laws, statutes, or 
ordinances in that Possession. 
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17. In this Act, if not inconsistent with the context or subject-mat tor Definition of 
thereof, — terms. 

“Disability” shall mean the status of being an infant, lunatic, idiot, or 
married woman : 

“British Possession” shall mean any colony, plantation, island, 1crrib r>, 
or settlement within Her Majesty’s Dominions, and not within the 
United Kingdom, and all territories and places under one Legislature 
are deemed to be one British Possession for the purpose's of this Act : 

“ The Governor of any British Possession ” shall include any person 
exercising the chief authority in such Possession : 

“ Officer in the Diplomatic Service of Her Majesty” shall mean any 
Ambassador, Minister or Charge d’ Affaires, or Secret ary of Legation, 
or any person appointed by such Ambassador, Minister. Charge 
d’ Affaires, or Secretary of Legation to execute any duties imposed by 
this Act on an officer in the Diplomatic Service of Her Majesty : 

“ Officer in the Consular Service of Her Majesty ” shall mean and include 
Consul-General, Consul, Vice-Consul, and Consular Agent, and any 
person for the time being discharging the duties of Consul-General, 

Consul, Vice-Consul, and Consular Agent. 


Repeal of Acts mentioned in /Schedule. 

18. The several Acts sot forth in the first and second parts of the schedule Repeal of 
annexed hereto shall be wholly repealed, and the Acts set forth in tin* third Act,s. 
part of the said schedule shall be repealed to the extent therein mentioned ; 
provided that the repeal enacted in this Act shall not affect — 

(1) Any right acquired or thing done before the passing of this Act : 

(2) Any liability accruing before the passing of this Act : 

(3) Any penalty, forfeiture, or other punishment incurred or to be incurred 

in respect of any offence committed Indore the passing oi t his Act : 

(4) The institution of any investigation or legal proceeding or any other 

remedy for ascertaining or enforcing any such liability, penalty, 
forfeiture, or punishment as aforesaid. 
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SCHEDULE. 

Note. — Reference is made to the repeal of the “ whole Act ” where portions 
have been repealed before, in order to preclude henceforth the necessity 
of looking back to previous Acts. 

This Schedule, so far os respects Acts prior to the reign of George the Second, 
other than Acts of the Irish Parliament, refers to the edition prepared 
under the direction of the Record Commission, intituled “ The Statutes 
of the Realm ; printed by Command of His Majesty King George the 
Third, in pursuance of an Address of the House of Commons of Great 
Britain. From original Records and authentic Manuscripts.” 


Part I. 


Acts wholly repealed, other than Acts of the Irish 
Parliament. 

Date. Title. 


7 Jas. 1. c. 2 


11 Will. 3. c. 0. (a) 


13 Geo. 2. c. 7 . 


20 Geo. 2. e. 44 


1 3 Geo. 3. c. 25 


14 Geo. 3. c. 84 
16 Geo. 3. c. 52 


An Act that all such as are to be naturalised or 
restored in blood shall first receive the sacrament 
of the Lord’s Supper, and the oath of allegiance, 
and the oath of supremacy. 

An Act to enable His Majesty’s natural-born 
subjects to inherit the estate of their ancestors, 
either lineal or collateral, notwithstanding their 
father or mother were aliens. 

An Act for naturalising such foreign Protestants 
and others therein mentioned, a^ .are settled or 
shall settle in any of His Majesty's colqpies in 
America. 

An Act to extend the provisions of an Act made in 
the thirteenth year of His present Majesty’s 
reign, intituled “ An Act for naturalising foreign 
Protestants and others therein mentioned, as are 
settled or shall settle in any of His Majesty’s 
colonies in America, to other foreign Protestants 
who conscientiously scruple the taking of an oath.” 

An Act to explain two Acts of Parliament, ono of 
the thirteenth year of the reign of His late 
Majesty, “ for naturalising such foreign Pro- 
testants and others, as are settled or shall settle 
in any of His Majesty’s colonies in America,” and 
the other of the second year of the reign of His 
present Majesty, “ for naturalising such foreign 
Protestants as have served or shall serve as officers 
or soldiers in His Majesty’s Royal American 
regiment, or as engineers in America.” 

An Act to prevent certain inconveniences that may 
happen by bills of naturalisation. 

An Act to declare His Majesty’s natural-born 
subjects inheritable to the estates of their ances- 
tors, whether lineal or collateral, in that part of 
Great Britain called Scotland, notwithstanding 
their father or mother were aliens. 


(a) 11 & 12 Wm. 3 (Ruff). 



Date. 

8 Geo. 4. c. 67 


7 & 8 Viet. c. 66 
10 & 11 Viet. c. 83 
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Title. 

An Act to alter and amend an Act passed in the 
seventh year of the reign of His Majesty King 
James the First, intituled “ An Act that all such 
as arc to be naturalised or restored in blood shall 
first receive t ho sacrament of the Lord’s Supper, and 
the oath of allegiance, and the oath of supremacy.” 

An Act to amend the laws relating to aliens. 

An Act for the naturalisation of aliens. 


Part II. 

Acts of the Irish Parliament wholly repealed. 

14 & 15 Chas. 2. c. 13 An Act for encouraging Protestant strangers and 
others to inhabit and plant in tlio kingdom of 
Ireland. 

2 Anne, c. 14 Ail Act for naturalising of all Protestant strangers 

in this kingdom. 

1 9 & 20 Geo. 3. c. 29 An Act for naturalising such foreign merchants, 
traders, artificers, artisans, manufacturers, work- 
men, farmers, and others as shall settle in this 
kingdom. 

23 & 24 Geo. 3. c. 38 An Act for extending the provisions of an Act passed 
in this kingdom in the nineteenth and twentieth 
years of His Majesty’s reign, intituled “An Act 
for naturalising such foreign merchants, traders, 
artificers, artisans, manufacturers, workmen, sea- 
men, farmers, and others as shall settle in this 
kingdom.” 

30 Geo. 3. c. 48 An Act to explain and amend an Act, intituled 

“ An Act for naturalising such foreign merchants, 
traders, artificers, artisans, manufacturers, work- 
men, seamen, farmers, and others who shall 
settle in this kingdom.” 


Part 111. 


Geo. 1. c. 9 
(Act of Irish 
Parliament.) 


C Geo. 4. c. 50 


3 & 4 Will. 4. c. 91 


Acts partially repealed. 

An Act for reviving, con- 
tinuing, and amending 
several statutes made in 
this kingdom heretofore 
temporary. 

An Act for consolidating 
and amending the laws 
relative to Jurors and 
Juries. 

An Act consolidating and 
amending the laws relating 
to Jurors and Juries in 
Ireland. 


Extent of Repeal. 

So far as it makes per- 
petual the Act of 
2 Anne, e. 14. 


The whole of sect. 47. 


The whole of sect. 37. 
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CHAPTER II 

DOMICIL 

By the law of England, and of all other civilised countries, each 
individual has ascribed to him at his birth two distinct legal status 
or conditions : one by virtue of which he becomes the subject of 
some particular country, binding him by the tie of natural allegiance, 
which is called his political status or nationality, and which has been 
discussed in the preceding chapter ; the other, by virtue of which 
he becomes the citizen of some particular country, as such possessed 
of certain municipal rights, and subject to certain obligations. 
This is called his civil status, entirely distinct from the first, which 
depends on different laws in different countries ; whereas the civil 
status is governed universally by the single principle of domicil , the 
criterion established by international law for determining it. (a) 
As to the proper definition of domicil, much difficulty has always 
been felt, (b) Sir R. J. Phillimore defines it, on the basis of'dicta 
from American judges, as “ a residence at a particular place, accom- 
panied with positive or presumptive proof of an intention to remain 
there for an unlimited time.” (c) There can be no doubt that 
this is the bind of residence which is essential to domicil, but the 
conception itself may be, perhaps, more accurately explained as 
the relation of an individual to a particular State which arises from 
his residence within its limits as a member of its community. There 
must be always one particular State towards which this relation 
exists, and there can never be more than one at the same time, (d) 
The assertion that domicil is the “ legal conception of residence,” 
particularised and defined only for the sake of legal precision, is 
not entirely satisfactory, as residence is not domicil, unless accom- 
panied by the particular circumstances under which the law will 

(a) Per Lord Westbury in U dny v. Udrty (i860), L. R. 1 H. L., Sc. 460. 

(b) For a consideration of various definitions proponed, see Dicey, Conflict of 
Laws (1008), pp. 731-740. 

(c) Phillimore, International Law, vol. iv., sect. 49. Adopted by Lord West- 
bury ii Vdny v. U dny (1860), L. R. 1 Sc. App. 441 . In Bell v. Kennedy (1868), L. R. 1 
H. L., Sc. 307, the same judge said that domicil was “ the relation which the 
law creates between an individual and a particular locality or country; ” which 
is said in Abd-ul M essih v. Farra (1887), 13 App. Cas. 431 ; 57 L. J. P. C. 91, 
to be more accurate. 

(d) As to the possibility of a double domicil, see Somerville v. Somerville (1801), 
5 Ves. 749. Of. Story, Conflict of Laws, § 45. 

48 
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recognise it. (a) What those circumstances are, is just the question 
which it is the object of definition to answer. Where a man resides 
is always a matter of fact, (h) and when this fact is once ascertained, 
the legal idea of domicil comes at once into existence. There must 
therefore be a territory or country with which to associate the idea 
of domicil ; and mere residence in a community, exempt from the 
real local jurisdiction (as at Shanghai in China), will not do ; (c) 
that is, domicil refers to the relation between a person and a 
particular locality, and not to his membership of a community, 
as distinguished from the territory in which the community dwells. 

Every person at birth acquires a domicil, and possesses some 
domicil or other at every period of his life ; and, further, no one 
can have more than a single domicil at one time, at all events under 
one set of particular circumstances and for the same purpose. 

The domicil which the law attributes to a person at birth is 
termed the domicil of origin. The latter may be afterwards changed 
by him, and a new one may be acquired, wliich is called a domicil 
of choice. Commercial or trade domicil has reference rather to 
public international law than to civil status, and arises in time of 
war. 

The domicil which attaches to a man at the moment of his birth, 
generally spofoen of as the domicil of origin, is in ordinary cases 
that oP his father ; though where a child is posthumous or illegiti- 
mate (d) the domicil of its mother is necessarily taken to decide its 
own. Cases can of course be suggested where the domicil must 
be decided by the place of birth, or even some other place ; as, 
for instance, in the case of a child found exposed, whose parents 
are unknown. In the latter case the presence of the foundling in 
a given place is the only evidence obtainable of his domicil of 
origin (e). Where the parents are known, however, the place of 
birth or the place where the child is found is immaterial. (/) In 
ordinary cases, however, the domicil of origin is that of one of the 
parents, and during legal infancy it changes with that from which 

{a) Cf. Maltass v. Maltass (1844), 1 Roberts, 74; Munro v. Munro (1840), 
7 Cl. & F. 842. 

(6) Bempde v. Johnstone (1790), 3 Ves. Jun. 201. 

(c) Tootal 1 s Trusts (1883), 23 Ch. D. 532. “ Residence in a territory or country 

is an essential part of the legal idea of domicil ” ; per Chitty, .J., at p. 538. Tho 
same was held in Abd-ul Messih v. Farra (1887), 13 App. ( -as. 431 ; 57 L. J. P. C. 
78. And per Chitty, J., In re Craignish (1892), 3 Ch. 180, “The domicil of a 
person is that place or country in which his habitation is fixed, without any 
present intention of removing therefrom.” 

(d) If, however, an illegitimate child have a father whose paternity is fixed, by 
acknowledgment or otherwise, tho domicil of that father attaches to it : Be Wright's 
Trusts (1856), 2 K. & J. 595. With regard to a posthumous child, cf. Van Malre 
v. Sankey (1893), 39 Amer. State Rep. 196 ; and as to an illegitimate child, see 
Urquhart v. Butterfield (1887), 37 Ch. 1). 357 (C. A.). 

(e) Bempde v. Johnstone (1796), 3 Ves. 198. 

(/) Somerville v. SomerviUe (1801), 5 Vos. 749, at p. 786. 
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Pabt I. it is derived. Some writers have pointed out that a married 

* minor must be regarded as sui juris for the purposes of domicil, 

Cap- n* since on his or her marriage a new home is founded. In such 
a case the question would appear to be one of fact, and if the 
minor, after the ceremony of marriage, continued to reside with 
his or her parents, there would be no occasion to consider it, inas- 
much as there would be only one locality to which the domicil 
could possibly be attributed. It is doubtful whether the married 
minor’s setting up of a separate establishment puts him in the 
position of one sui juris ; for, in the first place, the assertion in 
the affirmative involves a confusion between domicil and residence, 
and, secondly, it is not supported by English law, which does not 
alter an infant’s contractual liability in the event of his marriage. 
Further, it is doubtful whether an infant engaging in trade may 
acquire a domicil for himself, as has been suggested. (a) It is 
probable that the domicil of an orphan may be decided by that 
of its legal guardian, and when this test cannot be applied, it 
becomes a question of the place where the child in fact resides. 
A doubt has, however, been raised, whether the legal guardian of 
an infant can change its domicil, with the effect in many cases of 
bringing it under the influence of a law of succession more favourable 
to himself. It is quite clear that when that guardian is a surviving 
mother, or even, it would seem, a step-mother, and there is no 
suggestion of fraudulent intention, the change can effectively be 
made.(6) But if the mother marries again, and probably even 
without this contingency, the question appears to be one of fact, 
the mother having the power of changing the infant’s domicil, or 
of abstaining from so doing.(c) A new domicil so acquired by 
an infant is not equivalent to a domicil of origin ; i.e. it does not 
revert on any subsequent abandonment of the domicil acquired. 

In cases other than those of parent and child, there is more doubt, 
and Story suggests that it is extremely difficult to find any reason- 
able principle by which a guardian, not a parent, can alter by a 
change of domicil, the right of succession to the minor’s property. 
English law is barren of authority on the subject. (d) In Douglas 
v. Douglas, (e) Wickens, Y.C., questioned the capacity of a guardian 
to effect such an alteration : “ It seems doubtful whether a guardian 
can change an infant’s domicil. The difficulty is that a person 
may be guardian in one place and not in another.” If the ward’s 
residence is not, in fact, that of the guardian, it is unlikely that a 

(a) Cf. Stephens v. McFarland (1845), 8 I. Eq. R. 444. 

\b) Potingerv, Wightman (1817), 3 Meriv. 67. 

(c) In re Beaumont (1893), 3 Ch. 490 ; In re Craignish (1892), 3 Ch. 180. 

(d) Story, § 506, n. 

(c) (1871), L. R. 12 Eq. 617, 625. 
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Court, if it should have to decide the question, would confer this Part I. 
power on the guardian. It may be here pointed out that according P erson 9, 
to continental practice, which differs from English and American, (a) Cap, II. 

the minor’s domicil is usually held to be fixed by the father’s death, 
and during minority it can be changed only by act of law, and not 
merely by the mother or guardian. This rule, being more simple 
and definite, will probably come to be adopted also by our Courts. 

The inquiry as to what is sufficient to change the domicil of 
adults is a more fruitful one, and has given rise to a mass of litiga- 
tion. 

The domicil of origin adheres until a new domicil is acquired, (b) Domicil by 
and in the case of an adult this change is effected by a de facto ac( l ul8ltl011 * 
removal to a new place of residence, together with an animus 
manendi. (c) As to the factum of removal, it is apparently now Abandonment 
settled by the case of Udny v. TJdny (d) that a new domicil is not aml tran8lt * 
acquired until the transit is complete, and that when a domicil of 
choice is abandoned, the domicil of origin revives until a new or * 
is completely fixed. In Lord Hatherley’s words in the case cited, 
a man may not only change his domicil, but also abandon each 
successive domicil simpliciter, so that the original domicil simplmter 
reverts ; and this doctrine was accepted and approved by the 
Master of the Jlolls (Sir G. Jcssel) in the later case of King v. Fox - 
weU.(e t In the absence of evidence the domicil of origin must of 
course be presumed to have continued, so that the burden of 
evidence will be on the party who alleges its abandonment^/) 

If the domicil of origin reverts when an acquired domicil is aban- 
doned without a new one being acquired, it would naturally follow 
that, with regard to the domicil of origin itself, mere abandonment 
is not sufficient to divert it. In other words, a domicil of origin 
cannot be abandoned unless and until a new one is acquired. 

Accordingly it was held by Lord Alvanley, in Somerville v. Somer- 
ville, (g) whose judgment is cited with approval by Sir C. Oresswell 
in Crookenden v. Fuller, (h) that “ the original domicil is to prevail 
until the party has not only acquired another, but has manifested 

(ft) Cf. the American cases. School Directors v. James . 2 Watts & Scrg. 568 ; 

Holyoke v. Huskins , 5 Pick. 20 ; White v. Howard , 52 Barb. 294. 

(h) Bell v. Kennedy (1868), L. R. 1 H. L., Sc. 307 ; Udny v. Udny (1869), ibid . 

460. 

(c) The Lauderdale Peerage (1885), 10 App. Cas. 692 ; Douglas v. Douglas (1871), 

L. R. 12, Eq. 617 ; Haldane v . Eckjord (1869), L. R. 8 Eq. 631 ; Dc Bon- 
neval v. Dc Bonneval (1838), 1 Curt. 864. 

(d) L. R. 1 H. L., Sc. 460. 

(c) (1876), L. R. 1 Ch. I). 518. 

(/) Crookenden v. Fuller (1859), 29 L. J. P. & M. 1 ; The Lauderdale Peerage 
(1885), 10 App. Cas. 692; Winans v. Alt. -Gen. (1904), A. C. 287; Aikman v. 

Aikrnan (1861), 3 Macq. 854, H. L. 

(g) (1801), 5 Ves. 786. 

(A) 29 L. J. P. & M. 8. See Munro v. Munro (1840), 7 Cl. & F. 842 ; Collier 
v. Bivaz (1841), 2 Curt. 855 ; Hodgson v. De Beauchesne (1858), 12 Moo. P. C. 285. 
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and carried into execution an intention of abandoning bis former 
domicil and taking another as his sole domicil ” — a dictum the 
peculiar wording of which is due to the fact that in Somerville v. 
Somerville the Court was called upon to lay down that for purposes 
of succession a man can have but one domicil. That mer$ abandon- 
ment was not in any case sufficient to divert domicil had been 
held by Sir John Leach in Munro v. Douglas.(a) The dicta, how- 
ever, in Udny v. Udny and King v. Foxwell just adverted to must 
now be taken as decisive of the question. Mere abandonment 
divests all domicils except that of origin. The domicil of origin 
of necessity adheres until a new one is acquired, as, if this were 
not so, the man who had left the country of his home for the first 
time would be left in itinere without any domicil at all, a condition 
of things which cannot possibly exist. But the abandonment of 
the acquired domicil must of course be complete ; and it has been 
held that a French domicil by acquisition is not so abandoned by 
mere embarkation on a vessel bound for England, the person in 
question being compelled by ill-health to re-land, and having never 
in fact quitted the French harbour. (6) Abandonment, to be 
effectual, requires both the element of fact and that of intention ; 
so that an Englishman, having acquired a domicil of choice in 
Germany, and temporarily returning to England with the intention 
of going back to reside permanently in Germany, was not divested 
of his German domicil, (c) And it would a fortiori seem that a 
mere intention to abandon an acquired domicil, even with the view 
of reverting to an original domicil, is ineffectual. “ If a man loses 
his domicil of choice, then, without anything more, his domicil of 
origin revives ; but, in my opinion, in order to lose the domicil of 
choice once acquired, it is not only necessary that a man should 
be dissatisfied with his domicil of choice, and form an intention to 
leave it, but he must have left it, with the intention of leaving it 
permanently. Unless he has done that, unless he has left it both 
animo et facto, the domicil of choice remains.” [d) 

Accompanying the factum there must necessarily be an animus 
relinquendi , or the abandonment would be in reality no abandon- 
ment at all. It is this animus which constitutes the whole difference 
between mere absence from the domicil and its relinquishment ; 
and while a man may divest himself of an acquired domicil in an 
hour by crossing the territorial limit of the State with the intention 
of permanently quitting it, he may, without such intention, wander 
over the face of the earth for years and preserve his domiciliary 

(a) (1820), 5 Madd. 405. (b) In the Goods of Raffenel (1863), 32 L. J. P. & M. 203. 

(c) Re Steer (1858), 28 L. J. Ex. 22 ; 3 H. & N. 594. 

(d) In re Marrett, Chalmers v. Wingfield (1887), 36 Oh. D, 400 (C. A,), at p. 407, 
per Cotton, L. J, 
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status unaffected. Subsequent declarations will of course be received Past I. 

as evidence that this animus relinquendi was absent when the 

country of the domicil was quitted, as in the cases of Jopp v. Cap. II. 
Wood (a) and In re Capdevielle ; ( b ) and it is clear that proof of 
an animus manendi in the country of the new home will conclusively 
establish the intention to abandon the old. If, however, it is shown 
that the animus relinquendi or non revertendi never came into 
existence, as in the case of political refugees and exiles, (c) it is 
of course unnecessary to inquire further. The animus relinquendi 
is in practice almost identical with the animus manendi , when 
the latter exists ; and it is only in cases of mere abandonment, 
according to the principle stated in Udny v. JJdny, (d) that the 
consideration of the former by itself is necessary or practicable. 

Next, with regard to the necessary animus for the acquisition 
of a new domicil, when the transit to its locality is complete, there Animus 
is in theory no difficulty. There must be, in addition to the animus manendl ' 
non revertendi to the old home, an animus manendi in the now 
In the words of Phillimore, which have been already cited, there 
must be positive or presumptive proof of an intention to remain 
in the locality chosen for an unlimited time. It may be mentioned 
that the oath of a person whose domicil is in question as to his 
intention to ^hange his domicil is not conclusive, but is evidence 
for tlia Court to take into consideration, (c) Expressions of inten- 
tion, even if clear and consistent and indefeasible per se> will not 
prevail against conduct pointing to a contrary conclusion. (/) And 
in Manning v. Manning (g) the affidavit of a husband, who petitioned 
for a divorce, that he had settled in England with an animus 
niamndi , was disbelieved. Domicil is established, “ not by asser- 
tion, but by conduct.” (h) Whether mere length of residence will 
in itself amount to such presumptive proof as is required may be 
doubted, (i) and there must always necessarily be other facts from 

(а) (1865), 34 L. J. Ch. 212. 

(б) (1864), 33 L. J. Ex. 306. Tt would hardly seem to require authority to show 
statements by a deceased person to show the animus manendi or relinquendi that 
are admissible as evidence ; but for express dicta on the point, so e Doucel v. Geoghe- 
gan (1878), 9 C. D. 455 ; Hodgson v. J)e Bcauchesne (1858), 12 Moo. P. C. 325. 

(c) Collier v. Rivaz (1841), 2 Curt. 858; Da Bonneval v. Da Bonneval (1838), 

1 Curt. 856 ; Burton v. Fisher (1828), 1 Milw. 183. 

(d) L. R. 1 H. L.. Sc. 452 ; ante , p. 51. 

(c) Wilson v. Wilson (1872), L. R. 2 P. & D. 435. 

(/) Munro v. Munro (1840), 7 Cl. & F. 842, H. L. ; Crookenden v. Fuller (1859), 

29 L. J. P. & M. 1 ; Doucet v. Geoghegan (1878), 9 Ch. D. (0. A.), 441, 455. 

(g) (1871), L. R. 2 P. & D. 223. 

{h) MacmuUan v. Wadsworth, 14 App. Cos. 631 ; 59 L. J. P. C. 7. 

(*) Jopp v. Wood (1865), 34 L. J. Ch. 212. Cf. Bradford v. Young (1884), 

29 Ch. .D. 617. See also Re Grove , Voucher v. Solicitor to Treasury (1887), 40 
Ch. D. (C. A.), 216; Lord Advocate v. Brown's Trustees (1907), S. C. 333, 340. 

In Winans v. Att.-Qen, (1904), A. C. 287, and Re Patience , Patience v. Main (1885), 

29 Ch. D. 976, it was held that a domicil was not acquired by very long residence, 
in spite of the absence of other evidence. 
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which such an intention may be implied. It has been held that 
a Scotchman who resided in England for the last twenty-two years 
of his life, living in lodgings, hotels, and boarding-houses, had not 
thereby lost his Scotch nor acquired an English domicil (a). 

The “ intention ” which is here spoken of is necessarily a vague 
expression, involving elements of law as well as fact, and much 
difficulty has been felt in defining it more closely. The ordinary 
rule that a man must be taken to intend the legal consequences of 
his act, fails in application when the intention itself forms the 
principal part of the act in dispute ; and it has been argued with 
some force, that since a change of domicil depends upon intention 
alone, an expressed intention to retain a domicil of origin must 
be given full effect, though the intention to establish a permanent 
home or residence in the new locality be put beyond a doubt.(ft) 
It has been contended, and perhaps was at one time the law of 
Scotland, (c) that in order to prove a change of domicil, it is neces- 
sary to show that the person concerned intended to change his 
civil status, to give up his position as a citizen of one country, and 
to assume a position as the citizen of another. The English law, 
however, may now be regarded as definitely settled on this point. 
The intention required for a change of domicil, as distinguished 
from the action embodying it, is an intention to sqjbtle in a new 
country as a permanent home ; and if this intention exists «,nd is 
sufficiently carried into effect, certain legal consequences follow 
from it, whether such consequences were intended or not, and even 
though the person concerned may have expressed a contrary wish 
as to the legal result of his acts.(rf) In the words of Bacon, V.C., 
it is only necessary to show that a man has established himself in 
a country, meaning to reside there all the days of his life,(e) or 
with the intention of living there permanently^/) Thus, where 
a British-born subject resided many years at Hamburg under 
circumstances which afforded evidence of a domicil there, and then 
made a will in England, where he was present for a temporary 
purpose, in which he declared that it was not his intention to 
renounce his domicil of origin as an Englishman, it was held that 
his declaration of intention could not prevail against the foreign 
domicil in fact.(< 7 ) It was said by the Court in that case that such 

(a) In re Patience , Patience v. Mr in (1885), 29 Ch. D. 970. 

(b) See Attorney-General v. Waldstatt (1894), 3 H. & C. 374 ; Moorhouse v. Lord 
(186°), 10 H. L. C. 272, 292 ; Douglas v. Douglas (1871), L. R. 12 Eq 617. 

(c) Donaldson v. McClure , 20 C. of Soss. Cas. (2nd Series) 307. 

(d Douglas v. Douglas (1871), L. R. 12 Eq. 617, 644; Haldane v. Eckford 
(1869), L. R. 8 Eq. 631. 

(e) S tevenson v. Masson (1873), L. R. 17 Eq. 78. 

(/) Bradford v. Young (1884), 29 Ch. D. 617. 

{g) Be Steer (1858), 28 L. J. Ex. 22 ; 3 H. & N. 594. 
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an expression of intention amounted to a desire to have two domi- Part I. 
oils ; or, at any rate, to change his domicil in fact without sub- F erson s - 
mitting to the consequences in law. A declaration of intention Cap. II. 
to retain domicil itself being thus insufficient, it is quite clear that 
a declared intention to retain the nationality of origin will have 
even less effect.(a) The latter declaration, indeed, seems by itself 
to be hardly evidence of that intention to keep or transfer the 
permanent home which the law looks for ; while an expressed 
intention to retain domicil itself is undoubtedly some evidence to 
show that domicil has been retained, though it will not be allowed 
to counterbalance actual facts. In some cases (b) it has been held, 
no doubt, that an original domicil has been retained by the mere 
expression of an intention to return before death to the residence 
which has been abandoned ; but the distinction to be drawn 
between the principle of these cases and that which was followed 
in Re Steer appears to be, that while a man is not allowed to contra- 
dict the legitimate inference from his conduct by the expression 
of a bare wish to retain a domicil which he has practically aban- 
doned, yet a bond fide declaration that he means in fact to return 
to his original residence, will be accepted by the law as evidence 
that the abandonment has not been complete. 

The intention required for a change of domicil, therefore, is that Distinctive 
of settling in a new country as a permanent home ; (c) but then JXmanent 
comes the material question, what is a permanent home, and how residence or 
is it to be distinguished from a temporary one ? The modern domicl1 ' 
decisions establish that where a foreign residence has been perma- 
nently adopted with a view to the acquisition of a fortune, a change 
of domicil will not be averted by the mere existence of an ulterior 
design to return when that object is attained ; (d) but the contrary 
was held by Lord Romilly in 1865,(e) though it is to be noted that 
in the last-mentioned case there was a direct expression of an inten- 
tion to return to the original place of residence. A like declaration 
of intention was disregarded in Doucet v. Geoghegan,(f) where 
James, L.J., said that a man who says he will go back when his 
fortune is made “ is like a man who expects to reach the horizon.” 

The prospect of return to their home which is cherished by political 

(а) Brunei v. Brunei (1871), L. II. 12 Eq. 298. 

(б) Jopp v. Wood (1865), 34 L. J. Ch. 212 ; Be Capdevicllc (1864), 33 L. J. Ex. 

306. 

(c) Douglas v. Douglas (1871), L. R. 12 Eq. 212 ; XJdny v. Udny (I860), L. R. 

1 H. L. Sc. 441. 

(d) Allardice v. Onslow (1864), 33 L. J. Ch. 434; Bruce v. Bruce (1790), 2 
B. & P. 229, n ; cf. Ooulder v. Ooulder (1892), P. 240. 

(e) Jopp v. Wood (1865), 34 L. J. Ch. 212. An to then© cases cf Anglo-Indian 
domicil, see per Lindley, L.J., in Ex parte Cunningham , Be Mitchell (1884), 13 
Q. B. D. at p. 425 ; and also per Malins, V.C., in Doucet v. Oeoghcgan (1878), 

9 Ch. D. at pp. 452, 453. 

(/) (1878), 9 Ch. D. 441. Cf. In re Bell , Bell v. Kendall (1888), W. N. 48. 
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Part I. refugees is of a more determinate character, and this, so long as 
Persons. ^ ex il e is involuntary, (a) will prevent the substitution of a new 
Cap. II. domicil for that of origin from being complete. (6) If a refugee 
distinctly chooses to adopt the foreign country as his home, he may 
probably acquire a domicil there ; (c) and should he elect to remain 
there permanently after restoration to his own country has become 
possible, he may obviously thus acquire the new domicil. Similarly, 
where an Indian sovereign prince came to England when he was 
ten years old, under a treaty then made for him by which his 
sovereignty was ceded to England, and resided in England for 
nearly forty years, it was held that he retained his original domicil — 
the inference of fact being drawn that so soon as he had a will of 
his own he always intended to return to India and assume his old 
position if and as soon as he could. ( d ) 

The same principle that an involuntary detention is destitute 
of the requisite animus , is applicable to incarceration in prison, (e) 
Liability to When the residence is liable to be interrupted at any moment by 
interruption. intervention of another will, the elements of domicil are in- 
complete ; the animus being at most conditional. Thus a person 
in military or naval service does not acquire a domicil in the place 
where he is stationed, but his domicil is in the territory of his own 
Sovereign (/) ; nor could an officer in the East India Company’s 
employment, who was at all times liable to be recalled to India, 
acquire one in England {<]). If a British subject enters the service 
of a foreign power, or if an alien enters the service of the British 
Crown, generally speaking they each acquire a domicil in the new 
State ; and if that State comprises different territories, the domicil 
is acquired in that part where the residence is taken up (h). But 
the duty of a peer of Great Britain to advise her Majesty when- 
ever she may call for his advice, or to attend the House of Lords 
whenever his attendance there is required, whether in any sense 
a legal duty or not, does not incapacitate him from abandon- 
ing his English domicil of origin and acquiring a new domicil 
abroad (i). 

(а) Collier v. Rivaz (1841), 2 Curt. 858. 

(б) De Bonneval v. De Bonneval (1838), 1 Curt. 856. 

(c) Cff. Heath v. Samson (1851), 14 Boav. 441. 

(d) Jn re Duleep Singh (1 890), 7 Mor. Bk. Rep. 228. 

(e) Burton v. Fisher (1828), 1 Milw. 183. 

(/) Re Steer (1858), 28 L. J. Ex. 22, 25; Hodgson v. Beauchesne (1858), 12 
Moo. P. C. 285. See per Lindley, L.J., in Ex parte. Cunningham , Re Mitchell 
(1884), 13 Q. B. D. at p. 425, as to the anomalous and exceptional nature of cases 
involving an Anglo-Indian domicil. 

(g) Attorney-General v. Pottinger (1861), 30 L. J. Ex. 284; Craigie v. Lewin 
(184.?;, 3 Curt. 435. 

( h ) Ex parte Cunningham, Re Mitchell (1884), 13 Q. B. D. (C. A.), 418. Cf. 
President of U.S.A. v. Drummond (1864), 33 Bcav. 449 ; Urquhart v. Butterfield 
(1887), 37 Ch. D. (C. A.), 357, 382. 

(*) Hamilton v. Dallas (1875), L. R. 1 Ch. D. 257 
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• In ail cases it must be remembered that the onus of proof is upon Part I. 
the party who alleges a change of domicil ; (a) but it has been held P KR8oy s - 
that slighter evidence is required of an intention to revert to a Cap. II. 
domicil of origin, than of an intention to adopt one entirely new. (b) onus of 
In certain cases, however, the law fixes the domicil of an individual P roo£ - 
without reference to intention, or the presence of its usual indicia ; Presumptions 
though it would be perhaps more correct to say that, in certain 
cases, the law does not allow the presumption of intention, which 
it raises for itself, to be contradicted. The most common example Married 
of this principle is the rule that a woman assumes on her marriage 
the domicil of her husband, (c) And this is so, even though the 
marriage be voidable, since “ a woman when she marries a man, 
not only by construction of law, but absolutely as a matter of fact, 
does acquire the domicil of her husband if she lives with him in the 
country of the domicil. The petitioner had the intention of taking 
up her permanent abode with him, and of making his country her 
permanent home.” (d) How far she may afterwards be able 
choose a new domicil for herself, and under what circumstances 
such a choice will be recognised, is not altogether clear. 

According to the dicta of Lord Cranworth in Dolphin v. Domicil of 
Robins , (e) founded on the older decision of Williams v. Dormer , (/) 
and adopted jyith approval by Sir R. Phillimore in the later case when dis- 
of Le*Sueur v. Le Sueur , (g) a married woman is undoubtedly tmctu 
rendered capable of acquiring a domicil distinct from her husband’s 
by a judicial separation. In Dol'phin v. Robins , Lord Cranworth 
evinced an inclination to go a step further. “ I should add,” he 
says, “ that there may be exceptional cases, to which even without 
judicial separation the general rule would not apply, as, for instance, 
where the husband has abjured the realm, has deserted his wife, 
and established himself permanently in a foreign country, or has 
committed felony and been transported. It may be that in these 
and similar instances the nature of the case may be considered to 
give rise to necessary exceptions.” A similar conclusion is indicated 
by expressions which fell from Lord Eldon and Lord Redesdale 
in Tovey v. Lindsay , (h) and was adopted, as far as wilful desertion 

(a) Iiell v. Kennedy (1868), L. R. 1 H. L., Sc. 307 ; The Lauderdale Peerage 
(1885), 10 App. Cas. 692. 

( h ) Lord v. Colvin (1859), 28 L. J. Oh. 361. 

(c) Bremer v. Freeman (1857), 10 Moo. P. C. 306 ; Be Daly' a Settlement (1858), 

25 Beav. 456 ; Harvey v. Farnie (1882), 8 A. C. 43. 

{d) Turner v. Thompson (1888), 13 1*. D. 37, 41. Of. In re Mackenzie, Mackenzie 
v. Edwards. Moss (1911), 1 Ch. 578. (e) (1859) 7 H. L. C. 390. 

(/) (1852), 2 Rob. Eccl. 505 (where a wife was held to have the power to change 
her domicil after divorce a mensa et thoro). 

(l 9 ) (1876), L. R. 1 P. D. 139. In Be Daly's Settlement (1858), 25 Beav. 456, 

Lord Romilly had held that a separation de facto for thirty years was not sufficient 
to confer an independent domicil on a married woman. 

[h) (1813), 1 Dow, 117, 138, 140. 
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Part I. by the husband is concerned, by Sir R. Phillimore in the case of 
P erson s, g ueur v ( a ) just cited, where he said : “ Upon the 

Cap. II. whole, I am disposed to assume in favour of the petitioner the 
correctness of the opinion that desertion on the part of the husband 
may entitle the wife, without a decree of judicial separation, to 
choose a new domicil for herself ; and in coming to that con- 
clusion I am aware that I am going a step further than judicial 
decisions have yet gone.” The petition in that case was dismissed 
upon another ground, namely, that though the wife, under such 
circumstances, might elect a domicil of her own, she could not 
make her husband amenable to the lex fori of her new domicil, 
and that inasmuch as neither his domicil nor the place where the 
marriage was contracted was in England, the English Court had 
no jurisdiction to dissolve the marriage ; but the principle was 
clearly indicated, and may now be regarded as settled. It is 
hardly necessary to observe, after considering the case just cited, 
that a widow resumes on her husband’s death the power of electing 
and changing her domicil as if she were a feme sole . 

There is no doubt that a wife does not become capable of 
acquiring an independent domicil by simply entertaining a bond 
fide belief in her husband’s death, (&) or by a mere agreement for 
separation, (c) or through his misconduct. (d) » 

There would appear to be less doubt about the proposition 
that a married woman, when deserted by her husband, retains 
the matrimonial domicil although the absconding husband acquires 
a fresh one elsewhere. For purposes of jurisdiction in divorce 
this view is adopted by the English Courts ; (c) and in America 
the same rule has been applied to rights of property. (/) Such 
practice, however, does not necessarily depend on the ground 
that the wife can acquire an independent domicil, but on the 
ground that the husband will not be entitled to rely on his new 
domicil. In a recent case of much importance ( Ogden v. Ogden), (g) 
it was suggested that if the country of the husband’s domicil 
refuses to recognise a marriage, and so will not entertain a 
divorce petition against him, a wife who has been left in the 
country of her original domicil where the marriage took place 

(a) (1876), L. R. 1 P. D. 139. 

{b) lie Cooke's Trusts (1887), 56 L. J. Ch. 637. 

(r) War render v. Warrender (1835), 2 Cl. & F. 488, 528, H. L. 

(d) Yelverton v. Y elver ton (1859), 1 Sw. & Tr. 574. 

(e) Armytage v. Armykige (1898), P. 178, 185, per Barnes, J. Ci. Pitt v. Pitt 
(1864), 4 Maeq. 627, 640, H. L. 

(/;. Bonati v. Welsh (1861), 24 N.Y.C.A. 157 ; cited by Lindley, M.R., in De 
Nichols v. Curlier (1898), 2 Ch. 60, 65. 

(g) (1908), P. 46, C. A., at p. 82. Cf. the more recent cases, Stathatos v. Stathatos 
(1913), 29 T. L. R. 54 ; and De Montaigu v. De Montaigu (1913), The Times , 
July 3 ; and see also infra, pp. 114 seq. 
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and where it is recognised as valid, may be regarded as having a Part I. 
domicil in her own country for the purpose of supporting a suit. P gR9oy 9 - 

Following the principle which decides the place of a man’s Cap. II. 
domicil by that of his home — for which phrase, indeed, the word Residence 
may almgst be regarded as the legal equivalent (a) — it is estab- JJ^ sary by 
lished that a foreign domicil is conferred by the acceptance of any 
office which necessarily requires foreign residence, (b) even although 
it may also involve occasional employment in other parts of the 
world, as in the case of one who enters the military or naval service 
of a Government. This rule requires some modification when 
applied to the case of such a sovereign Power as Great Britain, 
which includes within its jurisdiction several countries, each able 
to confer an independent domicil of its own. A Scotchman or 
Irishman entering the British army or navy does not thereby 
acquire an English domicil, (c) since the British army and navy 
are Scotch and Irish as well as English. And this rule applies, 
whether the domicil at the time of entering the imperial service 
was original or acquired. (d) It follows, that there is no pre- 
sumption that an officer in the English army has an English domicil, 
as distinguished from a domicil in Scotland, Ireland, or the Channel 
Islands, (e) It is hardly necessary to observe, that unless the 
residence required by the office is of a constant character, it will 
not b§ residence at all in the eye of the law, and no change of 
domicil will be effected by the acceptance of its duties. An 
apparent exception to the rule itself is the case of consular office, 
which arises from the general view taken by international law 
of the relation between a consul and the State which he represents. 

A British subject who goes abroad as consul for his country does 
not acquire a foreign domicil by so doing, nor does the acceptance 
of a British consulate by one already domiciled abroad confer a 
British domicil upon the holder. (/) On the contrary, a foreigner 
who comes to England as consul for the country in which he is 
domiciled retains his own domicil ex officio , however long his 
residence in this country, the rule of international law on this 

(a) “ A man may in fact be homeless, but he cannot be without a domicil. Sub- 
jest to this distinction, the term 4 home ’ in its ordinary popular sense, is practically 
identical with the legal idea of domicil.” In re Craignish (1892), 3 Ch. 180 ; per 
Chitty, J., “ Domicil means 4 permanent home ’ ; and if that is not understood by 
itself, no illustration will help to make it intelligble ” (per Lord Oanworth, C., in 
Whicker v. Ilume (1858), 28 L. J. Ch. 400). 

(b) Munro v. Douglas (1820), 5 Madd. 379; Attorney-General v. Pottingcr 
(1861), 30 L. J. Ex. 284. 

(c) Brown v. Smith (1852), 21 L. J. Ch. 356 ; Dalhousie v. McDuuall (1840), 

7 Cl. & F. 817. 

(d) In re Macreight , Paxton v. Macreight (1885), 30 Ch. D. 165, where the 
domicil was a Jersey domicil. 

( e ) Px parte Cunningham , In re Mitchell (1894), 13 Q. B. D. 418. 

(/) Sharpe v. Crispin (1869), L. R. 1 P. & M, 611. 
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Cap. II. 

Indicia of 
domicil. 


point appearing not to admit of contradiction.(a) The older 
cases on this subject (6) are to the same effect, and the same rule 
applies a fortiori to ambassadors, (c) 

In addition to these presumptions of law which do not admit 
of contradiction, there are other facts which are accepted as 
evidence, more or less conclusive, where a difficulty # arises in 
deciding where residence has been fixed. It is a principle of 
common sense that the place which a man has selected as the 
home for his wife and family should be regarded, in the absence 
of evidence to the contrary, as that in which he himself must be 
considered to reside. (cZ) And this, in the case cited, was held 
to be so, even though the choice of residence was made expressly 
at the wife’s request, and the house taken and furnished at her 
expense. It is always material, as was said : n the Privy Council 
in the case cited, (e) in determining what is a man’s domicil, to 
consider where his wife and children live and have their permanent 
place of residence, and where his establishment is kept up. That 
is the place to which it is to be presumed that the man would go 
unless incapacitated from doing so by business or public duties. 
So where a domiciled Englishman acquired a new domicil in 
Ceylon, but after marriage returned to England, took rooms for 
his wife and children, and left them there, intending to rejoin 
them ultimately on leave or retirement, it was held that his original 
English domicil reverted. (/) 

Next to this test or criterion, but subordinate to it,(</) comes 
the rule which was laid down in Somerville v. Somerville by Lord 
Alvanley.(A) In the case of a nobleman or country gentleman, 
who has two homes in different jurisdictions, as, for example, 
in the case of a Scotch landowner with a house in Belgravia, who 
lives half the year in each, the situation of the country house 
will be preferred to that of the town residence ; while, on the other 
hand, a merchant, whose business lies in the metropolis, shall be 
considered as having his domicil there, and not in the country.(i) 
The mere fact that a man marries a native of the country to which 

(a) Niboycl v. Niboyet (1878), L. R. 3 P. D. 52 ; reversed 4 P. D. 1, but not on 
this point. Cf. Udny v. Udny (1869), L. R. 1 Sc. App. 441 ; The Indian Chief 
(1801), 3 C. Rob. 12, 22. 

(b) Maltose v. M alias 8 (1844), 1 Rob. Eccl. 79; Heath v. Salmon (1851), 14 
Bcav. 441. 

(c) Cf. Story, s. 48 ; Phillimore Commentaries upon International Law, 3rd 
ed., vol. iv. ss. 171-178. 

(d) Aitchison v. Dixon (1870), L. R. 10 Eq. 589. 

(e) Pla** v. Attorney-General of New South Wales (1878), 38 L. T. 74. See to the 
same effect, D y Etchegoyen v. ITEtchegoyen (1888), 13 P. D. 132. 

(/) Hurley v. Hurley (2) (1891), 67 L. T. Rep. 384. 

(g) Forbes v. Forbes (1854), Kay, 341. 

(A) (1801), Ves. Jun. 750, 789 ; and see the cases cited from Denisart, at p. 777. 

(») Somerville v. Somerville (1801), 5 Yes. 750, 778. 
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he has transferred his residence is some evidence that that residence 

is intended to be permanent, and therefore that a change of domicil 

has been made. (a) So it has been held evidence of a change of Cap. II. 
domicil, more or less cogent when combined with other material 
facts, th^f a man should set up a permanent commercial business 
in a place, and so fix his rerum ac fortunarum summam there ; 
that he should obtain naturalisation in the new country, or take 
steps preliminary to doing so ; that he should vote at elections 
there, thus exercising the functions of a resident citizen , that 
he should accept local office involving the necessity of taking an 
oath of allegiance to the territorial Sovereign ; and that he should 
buy land in the new locality to which he has transferred him- 
self. (6) The expression of a wish or direction to be buried in cither 
the old or the new country of residence does not seem to be n very 
important circumstance ; (c) and it would certainly appear un- 
reasonable that a man’s natural desire that his remains should 
rest, for example, in a family vault, which perhaps he has ne’ser 
visited in his life, should affect the view taken by the law of his 
actual domicil or civil status whilst living. The facts cited, and 
all similar ones, will be accepted as indicating that voluntary 
change of permanent residence from which the law deduces a 
change of domicil ; but, as has been already said with reference 
to political exiles, the change of residence must be voluntary. 

Domicil cannot be founded upon compulsory residence, and there 
may well be cases in which even a permanent residence in a foreign 
country, if necessitated by the state of the health, will not operate 
upon the domicil. (d) “ It is not because a critical state of health 

may oblige a man to go, or to remain with the prospect of dying, 
abroad, that he can be held to have abandoned, either animo or 
facto, his domicil of origin.”(e) The fact, however, that the pre- 
ference for the foreign residence arose from climatic or valetu- 
dinarian considerations will not deprive such permanent foreign 
residence of its natural effect. In the one case the foreign abode 
is determined by necessity ; in the other by choice. (/) Similarly, 

(а) Drevon v. Drevon (1864), 34 L. J. Ch. 129, 135 ; Gomez v. Karnes, Prob. 

Div., Times , July 9, 10, 1878 (unreported). 

(б) Drevon v. Drevon (1864), 34 L. J. Ch. 129. For other material facts indi- 
cating a change of domicil, see Whicker v. Hume (1858), 7 H. L. C. 124. Doucct v. 

Geoghegan (1878), 9 Ch. D. 441, is a case whore several of these indications will be 
found in conflict. 

(c) Platt v. Attorney-General of New South Wales (1878), 38 L. T. 74 ; Douglas 
v. Douglas (1871), L. R. 12 Eq. 617. 

(d) Hoskins v. Matthews (1856), 8 De G. M. & G. 13, 28 ; Beattie v. Johnson 
(1848), 10 a. & F. 139. 

(e) The Lauderdale Peerage (1885), 10 App. Cas. 692, 740. 

(/) Hoskins v. Matthews (1856), 8 De G. M. & G. 13, 28, per Turner, L.J. Cf. 
also Re James , James v. James (1908), 98 L. T. 438 (where a domicil was not 
acquired). 
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Part I. with regard to moral pressure brought to bear on the choice of a 

’ residence. The mere proof that such pressure was exercised does 

Cap. II. _ not determine the question ; its real effect on the state of mind 
of its subject must be considered. (a) 

The question has been raised, at what age a minor can elect 
to acquire a new domicil, and do so in fact, it being stated that, 
according to Scotch law, he can do so at fourteen. (6) The point 
was not decided ; but it is submitted as the true conclusion from 
the case cited, and from general principles, that it is in all cases 
a question of fact, and that no local law ought to affect the matter. 
If a youth is old enough to marry and acquire a home of his own, 
he is old enough to change his domicil ; and a conventional law 
can no more limit his capacity in one case than in the other. 

Domicil and The variety of the incidents from which a change or retention 
character, °* domicil may be inferred have now perhaps been sufficiently 
tion*of ima ^^rated. The effects which domicil has in determining what 
law shall be applied to interpret a man’s acts, or to the distribu- 
tion of his property, do not properly come under the object of 
this chapter, and will be noticed in the ensuing portions of this 
treatise, as occasion arises. It may be observed, before leaving 
this part of the subject, that there is a growing tendency to regard 
the question of domicil as of greater importance than ihat originally 
attributed to it, in connexion with the kindred question of national 
character. Every act of legislation which renders it easier for a man 
to divest himself of or assume a particular nationality at pleasure, 
and which simplifies the formalities of such a process, makes a 
further step towards the time when no formality whatever will 
be required, and when the mere voluntary assumption by the 
individual of a new domicil will be accepted by the Government 
whose protection he has left, no less than by that to which he 
has declared his intention of adhering, as equivalent to enrolment 
among the members of the community of which he has become 
a member, for all intents and purposes. In the United States, 
in particular, this view has long been gaining ground, (c) as would 
naturally be expected in a country whose population is so con- 
stantly being increased by immigration from older nations ; but 
the principle has never received any recognition in English law, 
although special provision has been made by the convention 

(а) Briggs v. Briggs (1880), 5 P. D. 103 ; Pitt v. Pitt (1804), 4 Macq. 627, H. L., 
where the aim was to avoid creditors, and the domicil was not changed ; Re 
Martin , Loustalan v. Loustalan (1900), P. 211, C.A., where a Frenchman, having 
taken up his residence in England with a view to avoid a prosecution in his own 
country, was held by Rigby and Vaughan Williams, L.JJ. to have acquired, 
and by Lindley, M.R., and Jeune, P., not to have acquired, an English domicil. 

(б) Urquhart v. Butterfield (1887), 37 Ch. D. 357. 

(e) See Wheaton, Int. Law (1904), pp. 238 seq. ; Story, Conflict of Laws, 
§ 49 b ; and cf. ante, p. 5. 
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between her Majesty and the American Government of 1871, and Part I. 
the Naturalisation (Amendment) Act (35 & 36 Viet. c. 39), referred Pj CB8oy 8, 
to in the preceding chapter, for the renunciation of British Cap. II. 
nationality in favour of that of the United States. 

As to domicil for testamentary purposes, or with relation to Domicil for 
succession to personal property on intestacy, the law has been pu^osos.^^ 
considerably modified by 24 & 25 Viet. c. 121 entitled, “ An Act 
to amend the Law in relation to the Wills and Domicil of British 
subjects dying whilst resident abroad, and of foreign subjects 
dying while resident in her Majesty’s Dominions.” By this Act 
it is provided that, subject to future conventions to be made with 
foreign States in relation to its provisions, British subjects dying 
in a foreign country shall be deemed for all purposes of testate 
or intestate succession as to movables to retain the domicil they 
possessed at the time of going to reside in such foreign country, 
unless they have resided in such foreign country for a year at 
least, and shall have made a formal and public written declaration 
of an intention to become domiciled there (s. 1). Similarly 
foreigners dying in Great Britain shall not be deemed to have 
acquired a domicil here unless they have resided within her Majesty’s 
dominions for the same period previous to their death, and have 
made a simile declaration of intention (s. 2). It is to be observed 
that frhe Act takes no effect of itself, but simply empowers her 
Majesty to call its provisions into effect by Order in Council, after 
a convention has been made with the particular foreign State 
concerned for that purpose. (a) 

It is perhajjs doubtful how far it is wise to call into existence Statutory 
a statutory kind of domicil for a particular purpose, or to deny objections 
that that is domicil which international law recognises as such. to. 

In Hamilton v. Dallas (b) it was contended that where a foreign 
State, such as France, has prescribed certain conditions for the 
acquisition of domicil within its territories by foreigners, no domicil 
can be acquired for purposes of succession or testamentary dis- 
position in that country unless those conditions are complied 
with. The Code Napoleon (Art. 13) gives the right of acquiring 
a domicil and other civil rights in France only to those foreigners 
who shall have obtained the authorisation of the Government, 
and cases (c) were cited from the French reports to show that a 

(a) No convention has boon made under this statute, strictly speaking (see 
Chitty’s Statutes, vi. 944) ; but a convention on analogous principles, with refer- 
ence to succession and legacy duties, has been made with Switzerland (as to the 
canton of Vaud). The text will be found in the London Gazette, Oct. 25, 1872. 

See further on succession by will, infra , chap. vi. sec. iv. 

(b) (1875) L. R. 1 Ch. D. 257 ; Bremer v. Freeman (1857), 10 Moo. P. C. 306. 

(c) M elizet's Case, Dalloz, 1869, i. 294 ; Sussman's Case, Dalloz, 1872, ii. 65 ; 

Forgo' 8 Case , Cour de Cass. May 4, 1875. 
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Past I. domicil de facto without such authorisation was not regarded as 

* sufficient to confer any of the ordinary results of a domicil recog- 

n, nised by the law. It was, however, held by Bacon, V.C., that 
whether or not the 13th article of the Code was intended to pre- 
vent the acquisition of a domicil in France for the purposes of 
succession, which was not the opinion of the learned judge, “ the 
fact that a foreigner can acquire a domicil de facto in France is 
not for a moment to be called in question. It requires no provision 
in the Code for that ; it is a law paramount to the law of the Code, 
not provided against nor provided for in the Code, but a natural 
and national right against which there is no interdiction or 
prohibition.” There can be no doubt that this view is in accord- 
ance with the principles of international law. Statutes which 
attempt to cut down or enlarge the natural capacity of every 
* adult to acquire a domicil by the requisite animus and factum , 
do nothing in reality towards taking away or conferring domicil, 
strictly so called. What they really effect is an alteration in 
the purposes for which the test of domicil is applied by the Legis- 
lature that passes them ; and to declare that something less or 
something more than domicil, as the case may be, shall in the 
courts of that Legislature decide questions which private inter- 
national law refers to domicil alone. This is on?, of the very 
points of difference between nationality and domicil, to ''which 
Lord Westbury calls attention in Udny v. Udny. (a) “ The 

political status may depend upon different laws in different 
countries ; whereas the civil status is governed universally by 
one single principle, namely, that of domicil, which is the criterion 
established by law for the purpose of determining civil status. 
For it is on this basis that the personal rights of the party, that is 
to say, the law which determines his majority or minority, his 
marriage, succession, testacy or intestacy, must depend.” For 
international purposes, except where regulated by special con- 
vention between special States, as provided by 24 & 25 Viet, 
c. 121, it would follow from this reasoning that municipal legis- 
lation purporting to limit or to enlarge the natural power of 
acquiring a domicil within the dominion of such legislation, 
should be disregarded. The same question that was decided in 
Hamilton v. Dallas ( b ) had already been determined by Lord 
Wenslcydale in Bremer v. Fret man,(c) but in that case the judg- 
ment went rather upon the intended scope and proper construction 

(а) (1869), L. R. 1 H. L., Sc. 441, 457. Cf. Abd-ul Messih v. Farm (1887), 
13 App. Oas. 431 ; 57 L. J. P. C. 88. 

(б) (1875) L. R. 1 Ch. D. 257. 

(c) (1857), 10 Moo. P. C. 306 ; see also Collier v. Rivaz (1841), 2 Curt. 855 ; 
Anderson v. Laneuvitte (1854), 9 Moo. P. C. 325. 
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the French law, and not so distinctly upon the paramount Pabt I. 
nature of the natural right. In any event, a domicil so conferred P gR80y s - 
by the statutes of one particular State would clearly not be Cap, II. 
entitled to international recognition, and the inconveniences of 
a double # domicil would at once be introduced. That a man 
can have but one domicil for the purposes of succession was 
clearly laid down by Lord Alvanley in Somerville v. Somerville, (a) 
and the principle has received the fullest recognition since that 
decision.(fe) 

The subject of that mercantile domicil or ywm-domicil, which Mercantile 
is peculiar to a time of war, does not properly come within the ^no of war 
scope of the present treatise, but it may be useful to advert to 
it here. Popularly speaking, it is sometimes said that the 
character of private property on the high seas in time of war is 
decided by the mercantile domicil of the owner. It is more 
correctly stated by Wheaton, that a man’s property may acquire 
a hostile character, independently of his personal residence or 
nationality.(c) Thus, if a man carries on trade from a hostile 
port, as a merchant of that port, his property engaged in enter- 
prises which have originated from that port will be regarded 
as in hostile ownership. (d) A man may thus have mercantile 
concerns in two countries, and if he acts as a merchant of both, 
he muSt be liable, in a prize court, to be considered as a subject 
of both, with regard to the transactions originating respectively 
in those countries. (e) Nor is it necessary, in order to make a 
man a merchant of any place, that he should have a Counting- 
House or fixed establishment there ; if he is there himself from 
time to time, and acts as a merchant of the place, it is sufficient ;(/) 
though he may of course avoid this liability upon the outbreak 
of war by withdrawing from and putting an end to the trade he 
has hitherto carried o n.(<j) 

The French phrase, by which parties to a contract “ elect 
domicil ” for the purposes of the contract, is convenient, but 
not strictly accurate. Nothing in the nature of domicil arises 
from such an election, but the rights of the parties under the 
contract may be affected, and the jurisdiction of the Courts of 

(a) (1801) 5 Vos. 756. 

(b) Crookenden v. Fuller (1859), 29 L. J. P. & M. 1 ; Munro v. Munro (1840), 

7 Cl. & F. 842 ; Hodgson v. I)e Bcauchesnc (1858), 12 Moo. P. C. 285. 

(c) Wheaton (Dana), § 334. 

{d) The Indian Chief (1800), 3 C. ltob. 12 ; The Portland (1800), 3 C. Rob. 41 ; 

The Susa (1798), 2 C. Rob. 255. 

(e) The Jonge Klassina (1804), 5 C. Rob. 297, 302. 

(?) Ibid . pp. 303, 304. 

(g) The Portland (1800), 3 C. Rob. 41 ; The Indian Chief (1800), 3 C. Rob. 12. 

For t his subject generally, and for other cases relating thereto, see Phillipson, 

Effect of War on Contracts (1909), and Dicey, Conflict of Laws (1908), pp. 740-75. 
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the country of the “ elected domicil ” enlarged. Thus, service 
on an agent in England appointed for that purpose has been 
held good, though not in accordance with the English rules, 
when the French parties had by the contract “ elected domicil ” 
in England for such purposes. (a) , 

(a) Tharsis Sulphur Co. v. SociiU dca MHaux (1889), 58 L. J. Q. B. 435. See 
the cases cited below (chap, xi.) on the validity of judgments obtained in the 
courts of “ elected domicil.” 



CHAPTER III. 

CAPACITY ; FOREIGN GUARDIANS AND CURATORS. 


Part 1. 
Persons. 

CarTh. 

The question of the capacity, or rather the incapacity, of persons, Capacity and 
is one of which it is difficult to gather anything like a satisfactory SJecS^^to 
view from the isolated decisions on the subject to be found in 
English law. All individuals, about whom nothing more is 
known than that they are members of a particular community, 
are presumed by the law to be as capable of regulating their own 
actions, entering into contracts, and disposing of their own 
property, as their neighbours. Infants, however, and persons 
of unsound mind, are regarded in every civilised country as 
labouring under a certain incapacity , for most of these purposes ; 
and the declarations of this incapacity, which are made by the 
law properly claiming jurisdiction in the matter, may be regarded 
as stamping ascertain mark upon the person for the information 
of other tribunals and communities. How far this mark will be 
regarded by them, or, in other words, how far the declarations 
of incapacity made by a foreign law are to be recognised as valid 
and binding, is a branch of international jurisprudence upon 
which little agreement is to be found. The conflicting opinions 
of the jurists may be perhaps conveniently regarded under two 
main heads, directly opposed to each other ; the first springing 
from the theoretical division of all laws into real and personalia) 

The writers of this school agree in considering that personal laws, 
or laws directed in personam , impress certain fixed qualities 
upon the person, which adhere to it wherever it is removed and 
must be recognised by the tribunals of all jurisdictions alike. 

This personal law, according to Hertius ( b ) is the law of that 
State to which the person is subject by domicil , and extends 
not only to the acts of the individual, wherever done, but to his 
dealings with property, real as well as personal, wherever situate. 
Boullenois,(c) Bouhier,(rf) Rodenburg, and P. Voet (e) (the last- 

fa) A distinction formulated, probably for the first time, by Bartolus, in the 
14th century, who classified statutes as real and personal, according to the arrange- 
ment, obviously often accidental, of the subject and predicate in the enacting 
sentences. — Bart. Cod. 1. 1. 

(b) De Coll. Leg., § 4. (c) Prine. Gen. pp. 4, 5, 6. 

(i d ) Cout. eh. 23. (e) Dc Stat. § 4, eh. 2. 
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Part 1. named, however, distinguishing between the operation of the 
Persons. p r j nc ip] e ^ith regard to real and personal property) lay down a 
Cap. Ill, similar rule. As to the question how far a change from the 
domicil of origin may alter the qualities which have been once 
impressed by the proper domiciliary law, the views of iihe older 
jurists are so conflicting that there is little object in quoting 
from them. 

The theory exactly opposed to that of which mention has just 
been made, is that which denies to the laws which regulate the 
capacity and status of persons subject to them any extra-territorial 
operation whatever. Such laws are, according to this view, the 
mere eyes by which the Legislature sees the persona who come 
under its notice, and can only present one kind of image to its 
perception. This theory has been by no means so generally 
adopted as the former one, and the younger Voet (a) is perhaps 
its best known advocate. It is obviously capable of being 
modified into one more in accordance with the views of English 
jurisprudence, namely, that the tribunals of one State, when 
considering acts done within the limits of another by persons 
there domiciled, will refer to the laws of that other State all 
questions of the capacity of the persons in relation to those acts, 
but will not allow the foreign laws in question so to'operatc as to 
come into collision with their own regulations for persons properly 
their subjects. 

A departure from both those theories is to be seen in the French 
law on the subject (Code Civil, Art. 3) which provides that all 
questions of status and domicil, in the case of French subjects, 
even though domiciled abroad, shall be referred to French law 
as the law of their nationality ; but the view more commonly 
adopted on the Continent is that which regards the domiciliary 
law as the one properly applicable. 

Incapacity The views hitherto taken by English law of the question of 
extinguished capacity are somewhat perplexing, a state of things for which 
prohibition, the loose and inaccurate extension of the term beyond its proper 
meaning is perhaps responsible. It has already been said that 
the word can mean nothing more in strictness than the normal 
and ordinary condition of all human beings. To say that a 
man is of full capacity is to say simply that he is of full age, and 
is in full possession of his faculties. Superadded to this meaning 
comes a purely conventional one, whose effect becomes intelligible 
only oy observing its negations. This supplementary meaning 
of the word signifies that the person, whose capacity is under 
consideration, is not the subject of any of the prohibitions or 
(a) Ad. Pand. 1. iv. 7. 
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• deprivations of the laws which actually govern him and his PartI. 
actions. More accurately, that he is not affected by the de- p ERg0N H 
privations and prohibitions of law otherwise and more stringently Cai». IIT. 
than the other reasonable adults by whom he is surrounded. 

Where a # deprivation or a prohibition is general in its effect, it 
imposes no incapacity upon any one. It does, however, occa- 
sionally happen that a prohibition, which is in reality universal, 
is apparently particular ; and that a man is prohibited from a 
complex act which seems at first sight to be one permissible to 
others. For example, A (before the Act of 1907) wished to 
marry B, his deceased wife’s sister, but the English law prohibited 
him from doing so. Inasmuch as C, D, E, &c., might marry 
B, if they and she liked, A may be said in a certain loose sense of 
the term, to have been incapacitated by English law from that act. 

Strictly speaking, this is incorrect. Marriage with a deceased 
wife’s sister, the act in A’s mind, was universally prohibited by 
English law, and neither A nor anybody else nr’ght do it. It 
true that any other man not similarly related to her might marry 
B, but if any other man married her, he would not be doing 
that prohibited act which A desired to do. A’s capacity, therefore, 
was not in any way affected by the prohibition. It will be seen, 
however, that* the distinction between a prohibition and an in- 
capacity is sometimes sufficiently fine to involve a certain amount 
of confusion. (a) 

On the question of capacity in the strict sense of the term, Capacity 
i.e. the capacity of a sane adult to do a lawful act, the English 
authorities are scanty, and even discordant. According to 
Story (b) and others, the law of the place where an act is done , or 
a contract entered into , is the proper law to decide all questions of 
minority or majority, competency or incompetency, and in fact 
all matters of status and capacity whatever. On the question 
of the full age which enables a man to bind himself by a contract, 

Lord Eldon held the same at Nisi Prius.(c) In Ruding v. Smith, (d) 
which was eventually decided upon a different principle, the 
opposite view was strongly pressed upon Lord Stowell, who 
expressly guarded himself against being supposed to accept it. 

“ I do not mean to say,” he observes in his judgment, “ that 
Huber is correct in laying down as universally true, that 1 per- 
sonates qualitates , alien-i in certo loco jure impressas , ubique cir - 
cumferri, et personam comitari that a man, being of age in his 
own country, is of age in every other country, be the law of 
majority in that country what it may.”(e) And in Simonin v. 

(a) Cf. further on this point infra , chap, viii, sec. ii (a), pp. 344 seq. 

{b) Story, Confl. of Laws, § 103. (c) Male v. Roberta (1800), 3 Esp. 163. 

(d) (1821), 2 Hagg. Cons. 371. (e) At p. 391. 
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CaTTiU. 


Capacity 
and the lex 
domicilii . 


Marriage, 


Mallac } (a) Sir Cresswell Cresswell says clearly, “ In general the 
personal competency or incompetency of individuals to contract 
has been held to depend upon the law of the place where the 
contract was made.” 

These authorities are at any rate sufficiently cogent ^o render 
rather startling a dictum of the Court of Appeal, in the modern 
case of Sottomayor v. De Barros,(b) where it was said to be “ a 
well-recognised principle of law,” that the question of personal 
capacity to enter into any contract was to be decided by the 
law of domicil. The question in that case was simply of the 
validity of a marriage entered into in England between two 
Portuguese first cousins, prohibited, like all other first cousins, 
from intermarrying by the law of Portugal. According to the 
analysis of the word “ capacity,” which has been attempted 
above, this was not a question of capacity at all, but of the 
legality of an act ; and it will be shown, when discussing the 
subject of contract, (c) that the so-called marriage contract, if a 
contract at all in the eye of the law, is a contract of a very different 
nature from that between vendor and purchaser, master and 
servant. On the question, therefore, of the legality of a marriage 
prohibited by a certain law, a dictum as to the personal capacity 
of a man to contract was doubly superfluous, especially as it 
will be seen below (d) that the decision could in fact hav6 been 
supported on a sound foundation of less questionable material. 
The view of Sir J. Hannen in the above case, in favour of the 
lex loci contractus as governing personal competency, appears 
to be supported by the later judgments in Ogden v. Ogden (e) 
and Chetli v. Chetti ;(/) but it is somewhat doubtful whether the 
observations there made as to capacity with regard to marriage 
were intended to apply fully to capacity in general. 

That the legality of a marriage must be decided by the law 
of the domicil of the parties, was decided in the case of a marriage 
between a woman and her maternal uncle, both Jews, valid 
by the law of the place of celebration and by Jewish custom, 
but invalid by English law, which was the law of the domicil of 
the parties. (g) It is possible that the same test would be applied 
if the marriage was forbidden, and therefore invalid by the law 
of one only of the contracting parties. The law of England, 


(a) (1860), 2 Sw. & Tr. 67. (6) (1879), 37 L. T. 415 ; 5 P. D. 94. 

(c) Infra chap. viii. (ii.) (a). ( d ) Infra . chap. viii. 

(e) :1907), P. 107 ; (1908), P. (C. A.) 46 (Sir Gorcll Barnes, Cozens-Hardy, 
and Kennedy). 

(/) (1908), P. 67 (Sir Gorell Barnes). 

(g) I)e Wilton v. Monte fiore (1900), 2 Oh. 481. Of. Sottomayor v. De Barros, 
supra; Brook v. Brook (1861), 9 H. L. Cas. 193 ; Ogden v. Ogden (1908), P. 46, 
0.. A 
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lor example, would probably hold the marriage of a domiciled Part I. 
Englishwoman with an uncle to be invalid, whatever was the ^ ER8oy s - 
domicil of the uncle : on the ground that the law of the domicil Cap. III. 
of the woman regarded such a union as incestuous. But the 
commoner case of a marriage with a deceased wife’s sister could 
hardly be so regarded, in view of the sanction given by the Crown 
to such marriages in the Colonies ; and it will be seen hereafter 
that except for the purposes of inheritance to land, such marriages 
are referred by English law to the lex domicilii.(a) 

The question of capacity, not in reference to the contract of Marriage 
marriage, but to a marriage contract or settlement, has been settlomonfc ‘ 
considered in two modern cases, (b) The contest in Cooper v. 

Cooper was as to the validity of a pre-nuptial contract entered 
into by a female minor in Ireland, which was the country of 
her domicil, in contemplation of her marriage with a domiciled 
Scotchman. It was attempted to set up the Scotch law, as the law 
of the place where it was intended to be performed, on the quest ion 
of her capacity to make a valid contract. It need hardly bo 
said that the Irish law which was the lex domicilii and also the 
lex loci actus , was preferred. There are no doubt expressions 
in the judgment of Lord Halsbury, 0., showing a distinct tendency 
to lean on thy lex domicilii whether it was the lex loci actus or 
not ; ®but both Lord Watson and Lord Macnaghten expressly 
guard themselves against being taken to have decided between 
the two.(c) It is moreover noticeable that the passage from 
Story on which Lord Halsbury relied (§ 04) relates only to cases 
where the act is done in the country of the domicil, i.e. in cases 
where the conflict between the lex domicilii and the lex loci does 
not arise. This will be best demonstrated by examining the 
actual words used. 

Per Lord Halsbury, p. 99 : “ The capacity to contract is 
regulated by the law of domicil. Story has with his usual pre- 
cision laid down the rule (§ 64) that if a person is under an in- 
capacity to do any act by the law of his domicil, the act when 
done there will be governed by the same law wherever its 
validity may come into contestation in any other country.” 

(a) Infra, chap. iv. 

(b) Cooper v. Cooper (1888), 13 App. Cas. 88 ; Viditz v. O'Hagan (1000), 2 Ch. 

87, 0. A. 

(c) Lord Watson says (p. 105) : “ Whether the capacity of a minor to bind him- 
self by personal contract ought to be determined by the law of his domicil, or by 
the lex loci contractus , has been a fertile subject of controversy. In the present caso 
it is unnecessary to decide the point.” Lord Macnaghten says (p. 108), after 
stating the same question : “ Perhaps in this country the question is not finally 
settled, though the preponderance of opinion here as well as abroad seems to be in 
favour of the law of the domicil. It may bo that all cases are not to be governed 
by one and the samo rule.” 
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The words “ when done there M are important as showing that 
Story was not laying down the general principle with regard 
to acts done elsewhere than in the country of the domicil ; and 
both the examples given by Story in the same paragraph are 
limited in the same way. (a) The first example indeed is limited 
not only to an act done in the country of the domicil, but done 
with regard to property situate in the country of the domicil. 
The second is not an example of capacity strictly speaking, but 
of the power of a married woman to act without the concurrence 
of her husband, as to which the law of the matrimonial domicil 
must necessarily prevail. 

The subsequent passages of the same author, in which are 
summarised “ some of those rules which seem best established 
in the jurisprudence of England and America,” show clearly 
that Story, in cases where the conflict did arise, preferred the 
lex loci.(b) And though, so far as the ultimate appellate tribunal 
is concerned, the conflict between the two laws was thus’ left 
open, yet Courts of first instance must necessarily be guided by 
the strong language used in Sottomayor v. De Barros, which has 
already been referred to. It was on this ground, without ex- 
pressing a personal opinion, that Stirling, J., pronounced a 
decision in favour of the lex domicilii, (c) after finding the facts 
in such a way as to raise the precise point. But, like Cooler 
v. Cooper , this was another case, not of the contract of marriage, 
but of a matrimonial contract. It may be that there is some 
affinity bet ween these two kinds of contract ( d ) which renders 
the doctrine of Sottomayor v. De Barros peculiarly applicable to 
the latter case ; and that this was in the mind of Lord Macnaghten 
when he said that possibly all cases were not to be governed by 
the same rule.(e) 

In Viditz v. O f Hagan,(f) the Court of Appeal appear to have 

(a) Story, 1. c. § 64. “ Thus an act done by a minor, in regard to his property, 

situate in the place of domicil, without the consent of his guardian, if valid by the 
law of the place of domicil, where it is done , will be recognised as valid in every 
other place ; if invalid there, it will be held invalid in every other place. So, if a 
married woman, who is disabled by the law of the place of her domicil from 
entering into a contract or from transferring any property therein without the con- 
sent of her husband, should make a contract, or transfer any property situated 
therein, the transaction will be held invalid and a nullity in every ether country.” 

(b) Story, Confl. § 101 : “ Acts in the Country of the Domicil . — First, the capa- 
city, state, and condition of persons according to the law of their domicil will 
generally be regarded as to acts done ... in the place of their domicil. ...” 
Ibid. § 102 : “ Acts in other Countries. — Secondly, as to acts done, and rights 
acquired, and contracts made in other countries, touching property therein, the 
law of tho country where the acts are done, the rights are acquired, or the contracts 
are made, will generally govern in respect to the capacity, state, and condition of 
persons.” 

(c) In re Cooke's Trusts (1887), 50 L. J. Ch. 637. (d) Cf. infra, chap. viii. . 

(e) In Cooper v. Cooper (1888), 13 App. Cas. at p. 108. 

(/) Viditz v. O'Hagan (1900), 2 Ch. 87 ; 69 L. J. Ch. 507. 



| CAPACITY ; FOREIGN GUARDIANS AND CURATORS. 78 

* assumed that the capacity of a married woman to affirm or Part I. 

repudiate a pre-nuptial settlement entered into by her as a minor, B 

depended upon the law of the new domicil which she acquired by Cap. III. 
the marriage ; the decision in Sottomayor v. De Barros being 
cited to them for that proposition. It has already been pointed 
out that £his was not a case of capacity to contract, but of capacity 
to marry. It is not unreasonable to say that the post-nuptial 
power of interfering with a pre-nuptial marriage settlement 
ought and does depend upon the law of the matrimonial domicil ; 
but this power is not what is always, or usually, meant by the 
term “ capacity.” The construction and incidents of a marriage 
settlement or contract must, upon general principles, be decided 
according to the intention of the contracting parties, that is, 
by the law which the parties intended to govern it. (a) And in 
the case of matrimonial settlements or contracts, this law is 
almost always that of the matrimonial domicil. (6) This law was 
rightly adopted in Viditz v. O'Hagan ; but it is submitted with 
diffidence that it would be incorrect to regard it as applied to 
decide the question of capacity. The foreign law (in that case 
Austrian) was not that a married woman, long past twenty-one 
years of age, and married to an Austrian resident, was of less 
capacity than pther adults. The Austrian law under consideration 
was that no pre-nuptial settlement made by a woman who was 
then a minor, could be affirmed or ratified when the married 
woman afterwards attained her full capacity. 

It may be added in conclusion on this point, that Lord Eldon’s 
decision in Male v. Roberts has never been overruled, and that 
Dicey, (c) after attributing capacity generally to the law of the 
domicil, states as an exception, that a person’s capacity to bind 
himself by an ordinary mercantile contract is (probably) (?) governed 
by the law of the country where the contract is made (lex loci 
contractus). 

The power of a married woman to contract in her own name Capacity of 
depends of course upon the law which governs the relation created womaifto 
by the marriage, i.e. the law of the matrimonial domicil. The contract, 
decision in Guepratle v. Young, (d) which appears at first sight from 
the head-note to be an authority for referring capacity to contract 
to the law of the domicil, is not so in reality. In that case not 
only was the locality where the marriage was celebrated, and 

(а) Infra , Pt. Ill, c. viii. 

(б) Infra , chap. viii. Lansdowm v. Lansdownc (1820), 2 Bligh. 60. In Van 
Grutten v. Digby (1862), 32 L. J. Ch. 179, the contract and intention of the parties 
was manifestly to adopt English law and not the law of the matrimonial domicil, 
and the judgment proceeds on that express ground ! 

(c) Conflict of Laws (1908), pp. 534, 538. 

(d) (1851), 4 Do G. & S. 217. 
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Cap. III. 


Capacity 
apart from 
acts or con- 
tracts. 


Capacity for 
purposes of 
succession. 


where the husband had his. domicil, French; but the husband 
and wife had before marriage, by the nuptial contract itself, 
adopted the provisions of the Code Civil as the basis of their 
matrimonial rights ('pour base de lew association conjugate), with 
elaborate provisions as to the allotment of the dotal # property. 
The question was not, therefore, whether Madame Guepratte had 
capacity to contract in England, in the proper sense of the word, 
but whether the nuptial contract, which defined the effect to be 
given to the marriage upon the property of the contracting parties, 
allowed or authorised her to do so. Marriage itself is not a con- 
tract in the ordinary sense of the term, but there is in every marriage 
such an implied contract, providing for the future rights of the 
parties in each other’s goods. Here the ordinary implied contract 
was formulated in writing, and expressly adopted the Code Civil 
as its controlling law. The law of France was therefore the proper 
one to determine, not the capacity of the wife to contract in England, 
but her right to contract at all. (a) 

Next, with regard to questions of pure capacity or incapacity, 
where there is no act or contract to the law of the place of which 
the matter can be referred, it appears clear that the law of the 
domicil of the person should prevail. In such a case there is no 
law to compete with it but the law of the forum, ewhich cannot 
justly claim to decide anything beyond matters of procedifre and 
remedy. Accordingly, in the case of Re Hellmamis Will, if)) where 
a testator, domiciled in England, had devised legacies to children 
domiciled and resident in Hamburg, the Master of the Rolls held, 
on the application of the executors, that the age at which the 
children were to be considered as having attained their majority 
was to be decided by the law of Hamburg, but refused to recognise 
the authority which that law gives to the father to receive such 
legacies as guardian for his infant children. The domicil of the 
testator being English, and the funds being also in England, the 
Court was of course justified, from one point of view, in refusing to 
pay the money over, except in the manner contemplated by 
English law, which governed the will. Nevertheless, it appears at 
first sight a little inconsistent to have accepted the limit at which 
natural incapacity ceased as determined by the law of the domicil 
of the legatees, but to have refused to recognise the powers of 
guardianship conferred by the same law on the father as a modifica- 

(а) In a later case, Re Rankes, Reynolds v. Ellis (1902), 2 Ch. 333, the capacity 
of a lady uoiniciled in England to bind herself by a marriage settlement was 
decided by English law ; but no reference was made to the question as to whether 
the settlement, in the event of its being forbidden by the law of Italy, which was 
the husband’s country, was void as a contract for which both parties were incom- 
petent. 

(б) (1866) L. R. 2 Eq. 363. 
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lion of the incapacity which it prolonged. It is by no means Part I. 
clear that the decision would be followed on this point at the * > EK8oy s * 
present day ; and it is certainly at variance with the cases as to Cap. III. 
foreign curators of lunatics, which are cited infra . The decision 
in Be Heliymnn’ s Will, so far as the status of infancy is concerned, 
is quite in accordance with the leading case of Doglioni v. Crispin.(a) 

There, the decision of a Portuguese Court that an Englishman 
domiciled in Portugal was a pion, or plebeian, and not of noble 
rank, and that his illegitimate son w r as therefore entitled by 
Portuguese law to succeed to his personal property ab intestato , 
was accepted and acted upon by the judge of the English Court of 
Probate, whose decision was confirmed by the House of Lords. 

It is to be observed, however, that in that case the Portuguese 
law, being the law of the intestate’s domicil, was strictly entitled 
to regulate all the questions connected with the succession to his 
movable property, the gwasi-capacity or status of the intestate 
being only one of them. On the mere question of capacity in- 
incapacity, unconnected with any act or contract done in England, 
some additional authority in favour of accepting the decision of 
the law of the domicil may be gathered from the judgment of 
Lord Campbell in Stuart v. Bute,(b) speaking with reference to the 
Scotch law of majority. 

Clo^fely connected with the question of the capacity of the person Represent*, 
comes that of the powers and rights of those who are appointed Capacitated 
by his domiciliary law as the representatives and guardians of his persons, 
interests. The status of guardian not being a status recognised 
by the law of this country, unless constituted here, it is not a 
matter of course to appoint a foreign guardian to be English 
guardian, but that is only a, matter to be taken into considera- 
tion, (c) This may be regarded as a natural consequence of the 
proposition that the lex loci prevails as to questions of capacity 
when any act done beyond the jurisdiction of the domiciliary 
law is in question, since the persons claiming those rights and 
powers before an English Court can only do so with the view 
of exercising them in England. Accordingly, it was decided in 
Johnstone v. Beattie (d) that foreign tutors and curators have no 
right or authority in this country, and that the Court of. Chancery 
has jurisdiction to appoint an English guardian of an infant whose 
presence in England was transient only, and whose domicil and 
real property were Scotch. Lord Cottenham, in his judgment in 

(a) (1866), L. R. 1 H. L. 301. 

(b) (1861), 9 H. L. 0. 467 ; seo also per Lord Wcstbnry in Vdny v. Odny (J869), 

L. R. 1 H. L., Sc. 457. 

(c) Per Lord Campbell in Stnurt v. Bute (1861), » 71. L. C. 440, 464 ; citm g 
Johnstone v. Beattie , infra. 

(d) (1843), 10 Ci. & F. 42. 
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Part I. that case, called attention to the fact that the Court of Chancery, 
Persons. ^ ^ j^^g^ed foreign tutors as guardians in England, might in 
Cap. Ill, effect have to administer foreign laws (p. 113), and denied that 
Recognition any argument in favour of such a practice was to be drawn from 
guardians or votria potestas being recognised in the casQ, of foreign 

curators. children by the English Courts. 

“ This illustration ” [he continues] “ proves directly the reverse ; 
for although it is true that the parental authority over such a 
child is recognised, the authority so recognised is only that which 
exists by the law of England. If, by the law of the country to 
which the parties belonged, (a) the authority of the father was 
much more extensive and arbitrary than it is in this country, is 
it to be supposed that the father would be permitted here to trans- 
gress the power which the law of this country allows ? If not, 
then the law of this country regulates the authority of the parent 
of a foreign child living (b) in England, by the laws of England, 
and not by the laws of the country to which the child belongs ” 

How much the judgment of the House of Lords in Johnstone 
v. Beattie must be taken to have been decided, is well explained by 
Lord Cranworth in the case of Stuart v. Bute (c) : “ Perhaps it 
might have been a decision more consonant to the principles of 
general law to have held in Johnstone v. Beattie tliat # every country 
would recognise the status of guardian in the same way as it un- 
doubtedly would the status of parent, or of husband and wife.(rf) 
But . . . all that was decided there was, that the status of guardian 
not being recognised by the law of this country unless constituted 
in this country, it was not a matter of course to appoint a foreign 
guardian to be English guardian, but that that was only a matter 
to be taken into consideration. That was all that was decided 
in that case.” The principle, however, that the foreign guardian 
cannot claim recognition, appears to be well established. Never- 
theless, where there is a duly constituted foreign guardian already 
appointed, the Court will reserve to him the exclusive custody and 
control of the infant, and even allow him, on a proper application, 
to remove it from the jurisdiction, though the order for the appoint- 
ment of an English guardian will not be discharged. (e) But if 
the infant- be a British subject, it seems that an order will not be 
made to remove it from the jurisdiction against its will.(/) 
Whether personal property, e.g . a legacy, will be ordered to be 

(a) Srmbl*'. by domicil. 

(b) Vhe facts of the particular case show that tills word was not here used as 
equivalent to domiciled. 

(c) (1861), 9 H. L.. C. 440. (d) See infra , chap. iv. 

(f) Nugent v. Vetzem (1866), 2 Eq. 704. 

(f) Dawson v. Jay (1864). 3 Do G. M. & G. 564 ; explained in Stuart v Bute 
(1861), 9 H. L. C. 467. 
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to the foreign guardian of an infant seems on the cases a Pabt I. 
little doubtful, (a) but it would appear clear on principle that this ^ KRSQy 8> 
question should depend upon the law of the infant’s domicil. It has Cap. III. 
been held that a Scotch curator bonis of an infant of Scotch domicil 
was not bound to pay into court assets belonging to the infant, 
receivable under an English will of which the curator was adminis- 
trator, and which was in course of administration by the Court. (6) 

The jurisdiction of the Chancery Division of the High Court 
over infants depends upon their becoming “ wards of Court.” 

This is effected either by an order made on petition for the appoint- 
ment of a guardian, or by an action being properly commenced 
in an infant’s name with respect either to his person or his pro- 
perty.^) And there seems no doubt that the Court will assume Jurisdiction 
this jurisdiction in all cases where the infant is actually, though 
transiently, present within the jurisdiction, though the mere fact within the 
that the infant is interested in property within the jurisdiction is Jurisdiction, 
insufficient, if the infant be alien or non-resident. {d) 

Apart from presence or domicil, it is established law, and has 
been laid down in a modern case by the Court of Appeal, that the 
English Court has jurisdiction to appoint guardians of any infant 
who is a British subject, wherever that infant may be residing. Nationality 
and whoever *nay have the custody of that infant abroad, (r) ‘‘ ,Tr( ’ 1 ' nl * 

In the* judgment cited, the above proposition is qualified by the 
words “ in a proper case, v; but this can only mean that the juris- 
diction, which exists in all cases, is to be exercised with propriety 
and discretion. But where the evidence »s to the nationality 
of children born and living in France was conflicting, the Court 
of Appeal refused to interfere with a guardian already appointed 
by the French law ,(/) on the ground that, whatever the effect 
of the certificate of naturalisation in dispute, it was not desirable 
under the circumstances to appoint a guardian in England. And 
in a recent case, where the infant was living with its mother (one 
of its guardians by the father’s will) in Jersey, the Court in England 
made an order directing in what religious faith it ought to be 
educated. The nationality of the infant, who was made a ward 
of Court as being interested in English realty, was not expressly 


(a) Be Crichton's Trusts (1855), 24 L. T. Rep. 207 ; Be Browne (1894), 3 Oh. 
412, C. A. ; Ferguson's Trusts , 22 W. R. 702 ; Be IJcllmann (1800), 2 Eq. 303. 

(h) Mackie v. Darling (1871), L. R. 12 Eq. 319. See the analogous cases as to 
the title of the curator of foreign lunatic, cited infra, pp. 79 seg. 

, (c) Stuart v. Bute (1861), 9 H. h. 0. 440 ; Oynn v. Gilbard (1800), 1 1 )r. & 
Sm. 356. Even when no order is made on the? application for a guardian, it seems 
that the infant may be constituted a ward of Court by arrangement : De Pereda v. 
Mancha (1881), 19 Ch. D. 451. , „ 7 

(d) Brown v. Collins 1883), 25 Ch. D. 50. Cf. De Pereda v. 

(e) In re WiUoughby (1885), 30 Ch. D. 324, 332 ; Hope v. Hope (18j7), 4 D" 
G. M. & G. 328, 345. 

(/) In re Bourgeoisc (1889) 41 Ch. I>. 310. 
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referred to, but must have been the foundation of the juris- 
diction.^) 

When an appointment of guardian is made in the case of an 
infant resident abroad, on the ground of nationality, it is usual 
for the Court to join with persons resident out of the jurisdiction 
some one within it, in order that there may be some one answer- 
able to the Court. (&) But there are cases in which guardians 
appointed in Ireland and there resident have been appointed 
guardians here.(c) 

It appears uncertain whether, by French law, a person of full 
age who has been adjudged a prodigue, and placed under the 
control of a conseil judiciaire, has suffered any alteration in his 
status or not. In any case, it has been held more than once that 
disabilities and disqualifications of this penal character, created 
by a foreign Court, will not be recognised here ; and a man of full 
age entitled to a fund in Court in England, has a right to demand 
payment to him on his own receipt, notwithstanding such an 
adjudication, and the opposition of the conseil judiciaire.(d) 

The jurisdiction in lunacy is independent of the questions of 
domicil or nationality, and arises from the mere presence or tem- 
porary residence within the dominions of the Crown of the person 
whose lunacy is asserted. Thus, the Court in lunacy has juris- 
diction to order an inquiry into the state of mind of a foreigner, 
domiciled abroad, but temporarily resident in England ; and as 
a necessary consequence of such inquiry, to undertake the care 
of the person and property in England of the alleged lunatic. (e) 
But both the domicil of the person and the transient nature of his 
presence here may be material to the question of discretion .(/) 
And where a lunatic had been taken out of the country before the 
commission issued, an order was made that she should be brought 
back to England. (g) A person found lunatic by a competent juris- 
diction abroad may be considered for some purposes a lunatic 
here, (A) but it would appear that a commission ought to issue here 
against a person so found, if he come within the jurisdiction. (i) 

Commissions of lunacy are also ordered, and inquiries held, 
in cases where the lunatic is not resident or present in England, 

(а) In re Montagu , Montagu v. Fasting (1884), 28 Ch. D. 82. Of. Brown v. 
CoUins (1883), 25 Ch. I). 56. 

(б) Logan v. Fairlie (1825), Jac. 193 ; Lockwood v. Fenton , 1 Sm. & G. 73. 

(C) Daniels v. Newton , 8 Boav. 485 ; Re Lcvinge, 6 Bear. 392, li. See Johnstone 
V. Beattie (1843), 10 Cl. & F. 42. 

(d) In re Selot's Trusts (1902), 1 Ch. 488. Worms v. De Vuldor (1880), 49 L. J. 
Ch. 261 . 

(c) Be Burbidge (1902), 1 Ch. 426. Be SoUomaior (1874), L. R. 9 Ch. 677. 

(/) Be Bariatinski (1843), 1 Fh. 374 ; 13 L. J. Ch. 69. 

(g) Be Wykeham , T. & R. 537. 

I h ) Ex parte Oillam , 2 Ves. Jun. 588. Of. Be Talbot , 20 Ch. D. 269. 

(*) Be Houston (1826), 1 Russ. 312. 
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but where there is property in England which requires the pro- Part l. 
lection of the Court.(a) It is, however, fairly clear, that an adjudi- P erson s - 
cation of lunacy pronouced on this last ground would not be entitled Cap. III« 
to any international recognition, where the alleged lunatic was not or having 
domiciled or present within the assumed jurisdiction : and except 
so far as property within the same jurisdiction was concerned, need of 
would be inoperative. protection. 

So far, however, as relates to the title of a foreign curator to 
sue in England, it seems to follow from the judgment in Didisheim’s 
Case^b) that the competence of the Court which appointed him 
will not in the first instance be inquired into, so long as he sues 
in the name of the lunatic as his next friend. As pointed out by 
Lindley, M.R., in that case any one can sue as the next friend 
of an alleged lunatic, subject to an application to stay, made by 
the alleged lunatic himself (if he asserts his sanity) or by 
any other “ next friend ” in his name ; and subject, of course, 
to the action being stayed by an English inquisition of lunacy 
and the appointment of a regular committee. For the purpose 
of suing as next friend, a foreign curator is, at least, in as good 
a position as any other person ; and questions as to the competence 
of the Court which appointed him need not arise in the absence of 
competition. It is probable that the English Court, if the fact 
of lunacy was seriously in dispute, would retain control of the 
property sought to be recovered until a commission of lunacy had 
been issued, and an inqusition held, in England. 

Subject to the foregoing considerations, the property of a person 
declared lunatic by a foreign jurisdiction will be dealt with by 
the English Courts in conformity with the laws of the country 
where the lunacy has been declared. (c) And a foreign curator 
has been held entitled to a transfer of funds in England, though 
the lunatic was English both by nationality and domicil, (d) So 
it has been held that a curator bonis and factor loco tutoris of Scotch 
infants was not bound to pay into Court assets belonging to the 
infants, receivable under an English will of which the curator 
was administrator, and which was in the course of administration 
by the Couxt.(e) But in a later case, where the lunatic was an 
Englishman by nationality and domicil, who had been adjudged 
a lunatic while transiently present in France, it was held by Malins, 

Y.C., that he had a discretion, and an order was made for the 

(а) Ex parte Southcote (1751), 2 Ves .Sen. 401 ; Re Scott (1874), 22 W. R. 748. 

For service in a ease where the alleged lunatic’s presence was dispensed with, see 
Re Lawrence , 46 L. T. Rep. 668. 

(б) (1900), 69 L. J. Ch. 443, 450. 

(c) Newton v. Manning (1849), 1 Macn. & G. 302. 

(a) Uessing v. Sutherland , 25 L. J. Ch. 687. 

(e) Mackie v. Darling (1871), L. R. 12 Eq. 319. 
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payment of the dividends only to the curator, (a) The learned 
judge in that case, however, relied on the fact that the money 
had been paid into Court under the Trustees Relief Act, by the 
provisions of which a general discretion was given. It may be 
remarked that in Didisheim's C a$e,(b) the Court of Appeal referred 
the decision in In re Oamier to the fact that the lunatic was a 
domiciled Englishman ; and distinguished In re Barlow's Will (c) 
(where a like discretion had been exercised) on the ground that 
the foreign curator there had not express authority from the 
Court which appointed him to collect foreign assets, except so far 
as necessary for the maintenance of the lunatic. It is doubtful 
whether any discretion would now be claimed, if the lunatic was 
domiciled abroad, and a foreign curator with full powers sought 
to obtain possession of assets in England. An exception, how- 
ever, has been made in the case of the proceeds of real estate in 
England, realised under the Partition Act, 1868, and retaining by 
the provisions of that statute the character of realty. (d) In the 
case last cited, the income only was ordered to be paid to the 
curator. 

Under the Lunacy Regulation Act, 1853 (16 & 17 Yict. c. 70), 
s. 40, inquiries in lunacy are confined to the question whether the 
alleged lunatic is of unsound mind at the time of the inquiry, 
unless the Lord Chancellor specify a previous time to which the 
inquiry is to relate. And by the Lunacy Regulation Act, 1862 
(25 & 26 Viet. c. 86), s. 3, no evidence of anything done or said 
by the person at any time more than two years before the date 
of the inquiry shall be receivable in evidence, unless the judge or 
master shall otherwise direct. It was held, in a case where an 
inquiry had been directed in England, and proceedings were also 
pending in Portugal (where the alleged lunatic was domiciled, 
though residing in England), that there was power, notwithstanding 
these statutes, to direct an inquiry from what time the lunatic 
had been of unsound mind, rogatory letters from the Court in 
Portugal having been received asking for such an inquiry. In 
the particular case, though the jurisdiction was asserted, the Lords 
Justices refused to extend the scope of the inquiry in the manner 
asked for, on the ground that, according to the English practice, 

ia) In re Oamier (1872), L. R. 13 Eq. 532. Cf. In re Elias (185] ), 3 Mac. & G. 
234. In re Stark (1850), 2 Macn. & G. 174. In re Morgan (1900), 1 H. & T. 212. 
Volan* v. Carr, 3 De G. & M. 242. In re Albo's Trust, 7 L. T. Rep. 778. Where 
the funds and securities are in England, the Court is entitled to exercise a dis- 
cretion with regard to their transference to the foreign curator. As to the exercise 
of such discretion, see Me De Larragotti (1907), 1 Ch. 14. C. A., where the Court 
(per Cozens-Hardy, M.R., at p. 19) refused to lay down rules governing it. 

(5) (1900), 69 L. J. Ch. 443 at p. 453. 

(c) (1887), 36 Ch. Div. 287. 

(<Q Orimwood v. Bartels (1877), 46 L. J. Ch. 788. 
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third persons whose interests might be involved in that question 
had no means of effectually defending their interests upon such 
an inquiry, (a) 

It has been said that to some extent a person found lunatic by 
a competqjit jurisdiction abroad may be considered lunatic here. 
But it was held that such a person, found lunatic at Hamburg 
by a proceeding in the nature of a commission of lunacy, was 
not within the Act 3(> Geo. III. c. 99, s. 3 (re-enacted 6 Geo. IV. 
c. 74), for facilitating transfers of stock standing in the names of 
lunatic or absentee trustee. (b) 

The right of a foreign curator, of the estate of a person found 
lunatic abroad, to sue in England for the property or chases in 
action of the lunatic, is now established subject to the following 
observations. 

First, it would appear that the safer cause, is for the foreign 
curator to cause the action to be brought in the name of the lunatic 
suing by the curator as next friend. ** Security for costs migni. 
be required from such a next friend if he was resident abroad, 
but no suit could be stayed simply because the next friend filled 
an official position in a foreign country.'’ (r) The fact that the 
lunatic has property in England, to which the prerogative of the 
the Crown in lJtmacv matters might, extend, is no bar to such an 
action, # at any rate where the interference of the Crown has not 
been invoked by a petition for an inquisition or an application 
for the appointment of a receiver .(d) There is some authority for 
saving that, such foreign curator could sue in England in his own 
iiarne.(c) and in Scott v. Bentley (/) an order was made in Chancery 
directing payment to a Scotch curator (of a Scotch lunatic) of 
arrears of an annuity payable in England. It was, however, said 
by the Court of Appeal in Didisheini a Casc.(d) that V.C. Wood, 
who decided Scott v. Bentley. ( / ) would probably have directed the 
bill to be amended by making it in form a bill by the lunatic 
suing by the curator as next friend, if he had known the form 
of the order in Morisons Case. {(]) decided previously by the House 
of Lords. The point did not directly arise in Didisheini s Case , 
as the foreign curator was there suing in both capacities, i.e. in 

(«) In re Sottomaior (1874), L. It. 0 Ch. 077. 

\b) Sylva v. Da Costa (1803), 8 Vos. 310. Cf. Ex parte Lewis, I Vos. 208. 

(c) Didishcim v. London and Westminster Bank (1900), 2 Ch. 15, 44 ; 09 L. .T. Ch. 
442,450. 

(d) Didishcim v. London and Westminster Bank (1900), 2 Ch. p. 45, citing *S huger 
Bunt 1 8 Case , 0. A. July 3, 1899. 

(e) See per Parke, B., in Alivon v. Fur nival (1834), 1 Cr. M. & It. 277, 290; 
Johnstone v. Beattie (1843), 10 Ch. F. 42; Thiery v. Chalmers (1900), 1 Ch. 80; 
In re Brown (1895), 2 Ch. 006 ; 04 L. J. Ch. 808. 

(/) Scott v. Bentley (1855), 24 L. J. Ch. 244 : 1 K. & J. 281 ; New York Security 
Co. v. Keyset (1901), 1 Ch. 000. 

{g) 1 Craigio Stewart and Patoji, 454 ; Morrison's Decisions, 4595. 
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his own name as curator, and also as next friend of a lunatic 
plaintiff. It is possible that in any ordinary case, if the curator 
sued in his own name, and the objection were taken, the Court 
would allow the writ to be amended by adding as a plaintiff the 
foreign lunatic suing by the curator as his next friend, as was 
suggested by the Court of Appeal in Didisheim’s Case ; and the 
point is therefore not likely to arise for decision. It is, however, 
difficult to see any distinction between the title of the curator 
of a lunatic, and that of the assignee of a bankrupt, both taking 
by virtue of a universal assignment by operation of law ; and the 
two cases must logically be governed by the same principles. It 
is suggested that the true rule is, that a foreign assignee by opera- 
tion of law of the estate of a bankrupt or lunatic can only sue in 
his own name here (a) where he sues on a chose in action which is 
in its nature assignable or negotiable, on a bill of exchange, or (b) 
where the bankrupt has executed a written assignment and notice 
has been given so as to satisfy the Judicature Act, 1873, s. 25, 
sub-sect. (6).(a) The latter alternative is of course inapplicable to 
the case of a lunatic. 

It follows from the above considerations, that an action by a 
foreign curator of a lunatic or person of unsound mind should 
always be brought in the name not only of the curator, but in 
that of the lunatic also, suing by the curator as next friend. This 
course not only meets the difficulty dealt with above, but also 
the further possible objection that the property has not been 
judicially vested by the foreign Court in the curator, and that he 
has either no authority to collect, or that his authority is limited 
to assets within the jurisdiction of the Court by which he was 
appointed, (b) 

Secondly, the question of the competency of the foreign tribunal 
must be considered. In this connection, it may become necessary 
to draw a distinction between the jurisdiction which the English 
Courts claim for themselves, and that which ought to be allowed 
to others. In theory, the jurisdiction in question ought to be 
determined by the domicil of the alleged lunatic, on the principle 
of allowing questions of status and capacity to be determined by 
the lex domicilii ’. In Didisheim 9 s Casc,(c) the Court of Appeal 

(a) Jeffery v. McTaggart (1817), 6 M. & S. 120 ; Wolff v. Oxholme (1817), ibid . 
99; O’Callaghan v. Thomond (1810), 3 Taunt. SJ ; Smith v. Bvchanan (1800), 
1 East. G, 11. 

(h) 7. re Barlow’s Will (1887), 36 Oh. 1\ 287; 56 L. .1. Ch. 795; In re 
Tarratt , 5] L. T. Rep. N. S. 310 ; In rc Do Linden (1897), 1 Ch. 453, GO L. J. Ch. 
295. See further Messing v. Sutherland. 25 L. J. Ch. 087 ; Newton v. Mann - 
ing (1849), 1 Mae. & (j. 302 ; Marlcie \. lhnling (1871), L. R. 12 Eq. 319 ; In rc 
Elias (1851 ), 3 Mac. & 0. 234. 

(c) (1900), 69 L. J, Ch. 442, 454. 
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laid stress upon the fact that they were dealing with the case of 
an alien domiciled abroad, and intimated that they should not 
recognise the title of the curator under a foreign lunacy adjudi- 
cation in the case of an Englishman temporarily abroad. It is, 
however^ submitted that this reference to nationality has no 
serious meaning, and that the question really depends either upon 
domicil, or some residence or presence less than domicil. In 
favour of allowing the more extended jurisdiction, it may reason- 
ably be urged that lunacy proceedings partake of the nature of 
police precautions, and are as necessary for the protection of the 
public in cases where the supposed lunatic is merely a visitor as 
in any others. An analogy may be found in the English rule as 
to judicial separation , which is ordered as a matter of protection 
and police guardianship in cases of residence as distinguished from 
complete domicil. {a) Similarly, bankruptcy jurisdiction is asserted 
in the cases (i) of subjects, (ii) domiciled foreigners, (iii) all persons 
commorant or transiently present, who have committed an p: r of 
bankruptcy within the jurisdiction. (b) 

(a) Lc Mcsnrier v. Lr M courier (1805), A. C. 517 ; A rinytage v. A rmytar/e (1808), 
P. 178. 

(b) In re. Pearson (1802), 2 Q. 15. 2G3 ; (>1 L. J. Q. 15. 5»r> ; Ex parte Main 
(1870), 12 Ch. 1 ). 522. 
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CHAPTER IV. 

HUSBAND AND WIFE. 

LEGITIMACY ; MARRIAGE ; DIVORCE AND 
OTHER MATRIMONIAL CAUSES. 

(i) Legitimacy. 

" Closely connected with what has been called capacity is the 
subject of legitimacy, which generally becomes important in con- 
nection with the right of inheritance. Legitimacy is a matter of 
status ; and different systems of law may give rise to different 
legal consequences of that status. Hence it may well be that our 
courts may be bound to recognise the legal consequences of a 
foreign status of legitimacy established in a way contrary to the 
provisions of English law. Further, the determination of such 
status by the personal law of the party concerned^ is not always 
possible, inasmuch as the domicil of a legitimately born child is 
usually that of its father, and of one illegitimately born either 
that of its mother or derived from the place of birth or place of 
discovery. Consequently a decision on the personal law may 
depend on a previous determination of the legitimacy. Again, 
the question of legitimacy involves that of the validity of some 
marriage either one made prior to the birth, or a subsequent matri- 
monium ; and the validity of the marriage may depend on the 
validity of a divorce of one of the parties or both from a previous 
marriage. Subject to these circumstances it may be stated as a 
general rule that all persons issue of a lawful marriage, duly cele- 
brated in any country whatever, are considered legitimate in England. 

So far as succession to real estate or immovables is concerned, 
it was decided in Doe d. Birlwhisth v. Vardill,(a) that the requisi- 
tions of both the lex situs (the law of the country where the property 
is situate), and the lex domicilii must be complied with ; in other 
words, that a man to succeed to English land must be legitimate 
not only by English law, but also by his personal law, or the law 

(a) (1£_S), 7 Cl. & F. 895 ; and as to succession under 3 & 4 Will. IV. o. 106, 
sec I n re Don's Estate (1857), 27 L. J. Ch. 99. The question of the legitimacy of 
the issue of a colonial marriage with a deceased wife’s sister, for the purpose of 
inheriting English land, will be found discussed at the end of this chapter, p. 101 ; 
but this and similar questions must now be taken subject to the Acts of 1906 and 
1907, infra . 
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of his domicil. According to Lord Cramvorth, however, in Shaw 
v. Gould, (a) the judges in Doe v. Vardill inclined to the opinion 
that for purposes other than succession to real estate, as controlled 
by the Statute of Merton (20 lien. III. c. 9) the law of domicil 
would decide the question of status- involved. That this was the 
Scotch law had been already decided by the House of Lords in 
Dalhousie v. McDouall (b) and Munro v. Munro, {c) where it was 
held that the child of a domiciled Scotchman, born in England 
before the marriage of his parents, was legitimated by the sub- 
sequent marriage of his parents in England, so as to succeed to 
realty situate in Scotland. It was expressly said in the judgment 
in these cases (which were argued together) that neither the law 
of the place of the birth, nor of that of the subsequent 
marriage, had any bearing upon the question, which was 
decided by the fact that the domicil of the father had been 
Scotch throughout. In the words of Lord Cottenham, “ the 
question in such cases must be. Can the legitimation of the chi!. ken 
be effected in the country in which the father is domiciled at 
their birth ? for their legitimacy must be decided by the law of 
that country once for all.” In Shedden v. Patrick (d) the question 
was whether the illegitimate child, born in America, of a domiciled 
Scotchman who afterwards married the mother, could inherit 
Scotclf land, and it was decided that he could not, as he was an 
alien by birth, and not a natural-born British subject entitled to 
take British land under 4 Geo. II. c. 2l,(e) which is not satisfied 
unless a child is legitimate from his birth. Story (/) cites this case 
as an authority for the proposition that a person illegitimate by 
the law of his domicil of birth will be held illegitimate in England. 
By the law' of his domicil of birth Story obviously means “ the law 
of the place of his birth,” ignoring the principle which would 
attribute to the child in that case the Scotch domicil of his father, 
and it is clear that for such an assertion of la w there is no warranty 
in the decision adverted to. Lord Campbell expressly says in his 
judgment, (g) that the question is not whether the child was made 
legitimate per subsequens matrimonium , but whether he was made 
a natural-born subject of the British Crown, so as to take British 
land under 4 Geo. II. c. 21. In both of the other Scotch cases 
cited by Story, (h) the domicil of the father of the child whose 
legitimacy was in question, as well as the place of birth, was 

{a) (1868), L. R. 3 H. L. 70 ; 37 L. J. Ch. 433. 

(b) (1840), 7 Cl. & F. 817. (c) (1840), 7 Cl. & F. 842. 

(i d ) (1804), 1 Macq. 535 ; see 4 Wils. & S. (Sc.) App. 5, at p. 94. 

( e ) See supra, p. 2. (j) Conflict of Laws, g 87 a. 

(p) (1884), 1 Macq. at p. 611. 

(h) Munro v. Saunders (1832), 6 Bligh, 4G8 ; and The Strathmore Peerage Cast 
(1821), 4 Wils. & S. (Sc.) 89. 
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English ; and they are not therefore authorities for the proposi- 
tion that the legitimacy or illegitimacy of a child depends in any 
sense upon the law of the place of his birth, except in cases where 
that is also his domicil. It has been already pointed out that the 
domicil will be determined by the place of birth in some r^e cases ; 
but it often, of course, happens that the child inherits the domicil 
of that place from its father, or if illegitimate and unacknow- 
ledged, from its mother. 

So far, however, as the right of succession to movables is con- 
cerned, it is now established that the lex domicilii is entitled to 
prevail in the question of the legitimacy of the successor. In 
cases of legitimisation per subscquens matrimonium , the effect of 
a change in the domicil of the father between the dates of the 
birth of the child and the subsequent marriage has been recently 
considered in the Court of Appeal. (a) In that case it was dis- 
tinctly held that the law of the father’s domicil at both these 
dates must admit of legitimisation, in order to confer the status 
of legitimacy. “ The domicil at birth must give a capacity to the 
child of being made legitimate ; but then the domicil at the time 
of the marriage, which gives the status, must be domicil in a country 
which attributes to marriage that effect.” (6) This carries the 
exigency of English law a step further than it proceeded in Re 
Wright's Trusts, (c) where it was held by Wood, V.C., that the 
domicil at the time of the birth must prevail — in other words, that 
an illegitimate child, not receiving from the law of its father’s 
domicil at its birth the capacity for subsequent legitimisation, 
cannot be legitimised by the subsequent marriage of its parents 
after a change of domicil to a more indulgent law. The effect of 
In re Grove is that the lex domicilii must be indulgent at both the 
critical dates. Bastardy by the lex domicilii at birth is indelible ; 
and the sanction of the lex domicilii at the time of marriage is 
essential. 

The case just cited (d) defined clearly for the first time the 
conditions under which legitimisation per subscquens matrimonium , 
according to the law of the domicil, would be recognised by English 
law ; but it had been decided before that case, after some variance 
of judicial opinion, that, for the purposes of succession to movable 
estate, legitimacy by the lex domicilii , when such recognition was 
given to it, was all that would be required. In Wright's Trusts 
(supra) it was held that legitimacy by the lex domicilii was not 

(а) In re Grove , Voucher v. Solicitor to Treasury (1887), 40 Ch. D. 216. 

(б) Per Cotton, L.J., 40 Ch. D. at p. 233, explaining his own judgment in In re 
Goodman' 8 Trusts (1881), 17 Ch. JX 266. 

re) (1856), 2 K. & J. 595 ; 25 L. J. Ch. 621. 

(d) In re Grove , supra. 
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established, for the reason given above ; but had it not been 
assumed that such legitimacy, if established, would be sufficient 
for the purpose of succession to movable estate, the inquiry into 
the existence or non-existence of such legitimacy would have 
been meaningless. It is therefore somewhat remarkable to find 
the same judge (Wood, V.C.) subsequently deciding in Boyes v. 
Bedale (a) that legitimacy by the law of the domicil, in the com- 
pletest sense, was insufficient to entitle the claimant to succeed 
to movables under the word " children ” in an English will. The 
decision was put mainly upon the doctrine that words in an English 
will must be construed by English law ; and loses sight of the 
principle that English law adopts the lex domicilii in considering 
questions of personal status. Moreover, the learned judge in 
the same case expressed an opinion that the language of the Statute 
of Distributions, in a case of intestacy, would be dealt with in the 
same way. This dictum has, however, been expressly over-ruled 
in the more recent cases of In re Goodmans T rusts. (b) Andro • 

‘ Andros, (c) and In re Grove (supra) (d) ; and as it was said :i the 
Court of Appeal, in the first of these cases, that the decision in 
Boyes v. Bedale was “ contrary to principle and erroneous,” (e) 
the case can now only be cited as a landmark. The law on the point 
cannot be better stated than in the language of James, L.J.(/) : 
“ The question is. What is the rule which t he English law adopts 
and applies to a non-English child '( This is a question of inter- 
national comity and international law. According to that law 
as recognised, and that comity as practised, in all other civilised 
communities, the status of a person, his legitimacy or illegitimacy, 
is to be determined everywhere by the law of the country of his 
origin — the law under which he was born.(f/) It appears to me 
that it would require a great force of argument derived from legal 
principles, or great weight of authority clear and distinct, to justify 
us in holding that our country stands in this respect aloof from the 
rest of the civilised world. . . . The Statute of Distributions is 
not a statute for Englishmen only, but for all persons, whether 
English or not, dying intestate and domiciled in England, and 
not for any Englishman dying abroad. . . . And as the law applies 
universally to persons of all countries, races, and religions what- 
soever, the proper law to be applied in determining kindred is 
the universal law, the international law, adopted by the comity 

(o) (1863), 1 H. & M. 798. (b) (1881), 17 Ch. J>. 266. 

(c) (1883), 24 Ch. D. 637. («*) (1887), 40 Ch. J>. 216. 

(c) (1881), 17 Ch. D. at p. 296. 

(/) Me Goodman's Trusts (1881) 17 Ch. D. at pp. 296-298. 

(< 7 ) That is, as is obvious from the context, not the luw of the place of birth, 
but the law of the domicil of origin. 
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of States. The child of a man would be his child so ascertained 
and so determined.” 

It will be seen that the decision in Goodman’s Trusts , from 
which the above quotation is taken, was on the Statute of Dis- 
tributions. But it is obvious that the principle of the judgment 
is equally applicable to the case of a will, which was the precise 
point in Boyes v. Bedale [supra). On the next occasion when the 
construction of an English will came before the Court, Kay, J., 
followed the decision in Goodman’s Trusts in preference to that 
in Boyes v. Bedale , and laid down the English law to be “ that a 
bequest of personalty in an English will to the children of a foreigner 
means to his legitimate children ; and that by international law, 
as recognised in this country, those children are legitimate whose 
legitimacy is established by the law of the father’s domicil.” (a) 
It has been already shown that this means the father’s domicil 
both at the date of the birth and of the marriage through which 
legitimisation is claimed. (b) The same rule has now been adopted 
with respect to a devise of English land ;(c) so that legitimacy is 
now decided by the lex domicilii for all purposes of succession, with 
the single exception of succession as heir to land in England. 

“ Child,’' therefore, means child by the lex domicilii , in the 
sense laid down by the judgments in the case of In r^, Grove [supra) ; 
and all other designations of kinship (such as grandson, nVphew, 
and the like) are no doubt to be interpreted in the same way.(d) 
The editor of the last edition of Story, (c) obviously disapproving 
of the decision in Re Goodman’s Trusts [supra), objects that “ it 
seems to follow that the offspring of a connection that would not 
be treated as a marriage — for example, a polygamous marriage — 
would also be entitled as children, and that adopted children 
would have the same right.” Adoption is not a status, nor does 
the idea of legitimacy enter into the conception, but so far as the 
offspring of a polygamous marriage is concerned, the question 
may of course some day have to be answered. It is submitted 
that the answer should be arrived at by considering whether the 
State of the foreign domicil (or rather the jurisprudence of that 
State) attributed to such children the status of legitimacy in sub- 
stantially the same sense as that of English jurisprudence. If so, 
there should be no reason for shrinking from the consequences. 

{a) Andros v. Andros (I 883), 24 Cli D. 637. 

(b) In re Grove , Voucher v. Solicitor to Treasury (1887), 40 Ch. I). 210 ; ante, p. 60. 

*c) Re Grey' 8 Trusts (1892), 3 Ch. 88. 

(d) I- Re Ferguson (1902), 1 Ch. 483, however, a bequest to the next of kin of a 
deceased legatee was so construed as to admit a sister of the half blood, who would 
have been excluded by the law of the domicil of the deceased legatee. The judg- 
ment proceeded on the ground that the question was what the testator meant by 
“ next of kin.” and that no question of status or legitimacy arose. 

(e) Conflict of Laws, ed. 1883, p. 146, n. 
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The necessity of fixing the attention upon the question of legiti- 
macy, as distinguished from the consequences attributed by the 
law of foreign domicil to the fact of paternity, is illustrated by 
the case of Atkinson v. Anderson. {a) In that case an Englishman 
acquired an Italian domicil, and became the father, in Italy, of 
four children, all recognised by him in his lifetime. The law of 
Italy gives the right of succession to natural-born children who 
have been so recognised. By a will duly made in English form, 
the father devised to these children nominatim real estate in 
England. The proceeds of this real estate having been paid into 
court, it was held that the Crown was entitled to succession duty 
at the rate of 10 per cent., on the ground that the devisees were 
strangers in blood by English law to the testator. This case has 
been criticised as a refusal to extend the principle of Goodman s 
Trusts , but it is submitted that it is perfectly in accordance with 
its spirit. The children in question were not legitimate by the 
law of their domicil. They were natural children, recognise'? oy 
their father in his lifetime, to whom the law of their doink d gave 
the right of succession in Italy. Bv the law of England, natural 
children not regarded as legitimate by the law of their domicil 
are strangers in blood to their putative father ; and the succession 
duty was assessed accordingly. Had they been claiming under an 
intestacy to share in the English personalty, the decision, it is 
submitted, would have been equally adverse to their rights. No 
law of a foreign country can give natural-born children the rights 
of legitimacy, or some of those rights, which will be. recognised in 
England, except by declaring them legitimate. This condition 
was fully satisfied in Skottowe v. Young. (b) where the legatees of 
a domiciled Frenchman were his daughters born in France and 
there legitimated per subsequens nuitrimomum, and legacy duty 
at 1 per cent, only was charged. 

In Levy v. Solomon (c) an attempt was made to set in competi- 
tion with the lex domicilii , on the same question of legitimation 
per subsequens matrimonium , the laws or customs of a religious 
sect to which all the parties belonged. The testator, the parents, 
and the child whose legitimacy was in question, were all Jews 
domiciled in England, and evidence was offered to show that the 
rules of their religion, which they recognised as binding laws 
among themselves, authorised that legitimation by a subsequent 
marriage between the parents which it was sought to support. 
Whether, how T ever, this so-called law was regarded as the law 
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{a) (1882), 21 Ch. D. 100. 

(b) (1871), L. 11. 11 Eq. 474 ; 40 L. .7. Ch. 30fi. 

(c) (1877), 37 L. T. 203. 
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common to the parties, or as a domiciliary law, the con* 
tention was equally untenable. In such matters the law of the 
domicil is not regarded because it may be presumed to express 
the intention of the parties, but because the interests of the general 
body of the inhabitants of the country in which they liye require 
its adoption. Neither a religious sect nor any other self-constituted 
body can be permitted to set up a claim to an imperium in imperio 
— the assertion of any other personal law within its domain. 

Even if the decision of the domiciliary law of a person on his 
legitimacy was accepted by the law of a foreign country for any 
purpose, another condition would have to be complied with ; viz. 
that there should be nothing absolutely repugnant to the law of 
that foreign country in what it was asked to accept. In Fenton 
v. Livingstone, (a) a Scotch case on appeal to the House of Lords, 
the legitimacy of a claimant to succeed to Scotch land by inherit- 
ance was in question. The claimant was the issue of the marriage 
of a widower domiciled in England with his deceased wife’s sister, 
the marriage having been contracted in England in 1808. At 
that time such marriages were voidable only, and not void by 
English law, and, if proceedings were not taken to declare them 
null before the death of either of the parties, could not be ques- 
tioned afterwards. The claimant was, nevertheless, though 
domiciled in England from his birth, held to be illegitimate by 
Scotch law. “ It must be granted,” said Lord Brougham, “ that 
the general rule is to determine the validity of a marriage by the 
law of the country where the parties were domiciled, and in most 
cases the legitimacy of a party is to be determined by the law of 
his birth-place and of his parents’ domicil. But to this . . . there 
are exceptions from the nature of the case in which the question 
arises. Thus, in deciding upon the title to real estate, the lex loci 
rei sitw must always prevail, so that a person legitimate by the 
law of his birth-place, and the place where his parents were married, 
may not be regarded as legitimate to take real estate by inheri- 
tance elsewhere. . . . Was, then, the marriage of the respondent’s 
parents such that the law of Scotland could recognise its validity, 
in dealing with the rights of the issue of it to real estate by inheri- 
tance ? ”(6) Lord Brougham then proceeded to state that, though 
the marriage could not be questioned in England after the death 
of the parties, yet it was illegal there, and that the law of Scotland 
waj even more stringent on the point than the law of England. 
By the law such a marriage was regarded as incestuous, and as 
actually amounting to a crime ; and, therefore, even if the Scotch 
law could accept the decision of the foreign domiciliary law at all 
(a) (1859), 5 Jur. N. S. 1183. (6) 5 Jur. N. S. 1183, 1184. 
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on the question of legitimacy to succeed to Scotch land, it could 
not do so where the recognition of such legitimacy would be 
absolutely repugnant to its own principles. So, again, it was 
said by Littledale, J., in Birtwhistle v. VardilL(a ) that personal 
status doeg not follow a man everywhere, if its consequences are 
opposed to the law of the country where he goes, and where it is 
sought to introduce them. The decision in Compton v. Bmrcroft,(b) 
the case which first recognised the validity in England of Scotch 
marriages, was similarly explained by subsequent judicial authority 
to be that “ a Scotch marriage was valid in England, if there was 
nothing in it contrary to the law of England. ?, (r) 

Under the Legitimacy Declaration Act, 1858 (21 & 22 Viet, 
c. 93), any natural-born British subject, or any person whose 
right to be deemed a natural-born British subject depends on his 
legitimacy or on the validity of a marriage may, if he is domiciled 
in England or Ireland, or claims real or personal estate ( d ) situate 
in England, petition the Court for a decree declaring that h“ 
legitimate, and that the marriage of his father and motLv, or 
of his grandfather and grandmother, was valid; (e) and such decree 
is in the nature of a, judgment in rent and binding on all. (/) But 
the decree of the Court will not prejudice any person, unless such 
person lias bee* cited or made a party to the proceeding, or is 
the heft-at-law or next-of-kin, or other real or personal repre- 
sentative of, or derives title under or through, a person so cited 
or made a party ; nor will it prejudice any person, if it is subse- 
quently proved to have been obtained by fraud or collusion.(f/) 
In the same circumstances and for the same reasons as those 
specified in s. 1, any person may also apply by petition to the 
Court for a decree declaring his right to be deemed a natural- born 
British subject. (A) 

{a) (1820), 5 B. & C. 450. (/>) (1709), Bull. N. 1\ 113. 

(r) Harford v. Morris (1770), 2 Hugg. Cons. 435. 

(d) The words “ real or personal estate ” must probably be constructed, as 
Dicey points out (Conflict of Laws (1908), p. 273), to mean land or immovables ; 
as the expression “ personal estate ” can, in this connection, scarcely include 
goods or chosos in action. 

(c) For examples of this jurisdiction being exercised, with regard to marriages 
celebrated abroad, see Scott v. Attorney-General (1880), 11 P. 1). 128 (where U, 
a natural- born British subject domiciled in England, married first in Cape Town, 
and then in London, \Y, who had been divorced at Cape Town from her husband 
for adultery with H. Under the law of Capo Town the validity of either marriage 
was doubtful. Hence ii petitioned for a decree, to declare his marriage with 
\V to ho valid). Brinkley v. Attorney-General (1890), 15 1*. D. 70 (where X, u 
natural-born British subject domiciled in Ireland, temporarily residing in Japan, 
there married a Japanese woman with the due formalities of Japanese Jaw, and 
afterwards petitioned for a declaration that his marriage was valid). A declara- 
tion of heirship, however, cannot be claimed under this statute to the exclusion 
of another person, though this can be determined only by proof of the other 
person's illegitimacy ( Mansel v. Attorney -General (1879), 4 P. D. 232); nor the 
title to a baronetcy or other title of honour ( Frederick v. Attorney-General (1874), 
L. It. 3 P. & D. 196). (/) h. 1. (y) s. 8. (ft) s. 2. 
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Paet I. It has been observed that the statute does not interfere with 
Persons. ^ ^ ec j[ g i ons 0 f Birtwhistle v. Vardill,(a) and In re Don's E state .(b) 
Cap. IV. adverted to above ; and that a declartion of legitimacy under it 
would not enable a man bom before wedlock to take English land 
by descent. In the words of Lord Brougham in Birtwhistle v. 
Vardill 9 (c) giving the effect of the opinion of the judges, “ the 
statute, or rather the Common Law recognised and declared by 
the statute, requires something more than mere legitimacy to 
make an heir to real estate in England — it must be legitimacy 
sub modo — legitimacy and being born in wedlock.” 


(ii) Marriage. 


Validity of 
marriage ah 
initio — forma 
tested by 
the lex loci , 
essentials 
by the lex 
domicilii . 


The question of what law must be applied to test the validity 
or invalidity of a marriage is so intimately connected with this 
part of the subject, that it is convenient to discuss it here, though 
not coming under the heading of status, strictly speaking. It will 
be necessary to consider, first, what law decides whether the 
marriage has been validly contracted ; and secondly, what law 
decides, in the case of attempted divorce, whether it has been 
effectually dissolved. 

(a) With regard, in the first place, to the validity *)f the marriage 
when entered into, it was clearly laid down in Brook v. Brook (d) 
by Lord Campbell, that the essentials of a marriage contract were 
to be regulated by the lex domicilii of the contracting parties, the 
forms by the lex loci celebrationis. “ The lex loci contractus must 
quoad solemnitates determine the validity of the contract. ”(c) The 
difference between essentials and forms in such a matter would 
naturally seem to be that between prohibitions that forbid, and 
prohibitory directions which merely impede, the marriage. This 
is, in fact, the result of the modern cases, which at first sight seem 
rather contradictory, on the subject. If the parties can, by com- 
plying with certain regulations or obtaining the consent of certain 
people, intermarry in the country of the matrimonial domicil, the 
performance of those conditions will not be required by an English 
Court, which will recognise the marriage as valid, provided the 
ceremonials and preliminaries required by the law of the place of 


(«) (1826), 7 Cl. & F. 895. 

(b) (1857), 27 L. J. Oh. 99. 

(c) At p. 954. Soe as to the right of succession to chattels real, the note at the 
end of chap. vi. (infra). 

(d) (18'*i), 9 II. L. 0. 193. Of. Melte v. Me tie (1859), Sw. & Tr. 416 ; Re l)e 
Wihon, JJe Wilton v. Montefiorc (1900), 2 Cb. 481 ; Re. Bozdli's /Settlement (1902), 
1 Ch. 751 ; Ogden v. Ogden (1908), P. 46. 0. A. ; Re Green , V oues v. Pitkin (1909), 
25 T. L. R. 222. 

(e) Brook v. Brook (1861), 9 H. L. C. 193, per Lord Oran worth, at p. 224. Cf. 
also Marshall v. Marshall (1908), The Times , March 10 
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celebration have been complied with. (a) Further, English law will 
not necessarily hold a marriage contracted without such pre- 
liminaries to be essentially invalid, even if the lex domicilii makes 
such a marriage voidable at a subsequent date. (6) But if the lex 
domicilii makes it void ab initio through lack of consents or other 
preliminaries, then English law will hold it invalid ; as will also 
be the view if the marriage takes place in the country whose law 
demands the consents, &c. If it is for any reason impossible to 
comply with the forms of the lex loci , British subjects may enter 
into a valid marriage if celebrated according to the English Common 
Law, and aliens may perhaps do so quoad English law, if celebrated 
according to the law of their domicil. (c) If, on the other hand, 
the parties are forbidden by the law of the domicil to intermarry 
at all, they cannot, except by a change of domicil, escape from 
that prohibition. The matrimonial domicil being the place where 
the law presumes that the parties intend to spend their married 
life, the propriety of this rule is obvious. If the lex loci celebration 
is English, our Courts will disregard any prohibition imposed bv 
the lex domicilii of either of the parties, if such prohibition be of 
a penal character, or of a kind not recognised by English law.(d) 
Thus, with regard to the essential validity of marriage, the 
nationality of dthe parties, (c) the place where the marriage was 
celebrated, (/) the fact that it was sanctioned by the religion of 
the parties, (q) are all immaterial considerations. Generally speak- 
ing, the marriage must be valid by the law of the domicil of both 
parties, except that where one of the parties is domiciled in England 
and the marriage is there celebrated, the English Courts will not 
hold the validity to be impaired, if the law of the other party’s 
domicil imposes an incapacity not recognised by English law. (A) 

(a) Ogden v. Ogden, supra, where many of the earlier cases are considered. (!f. 
Laron v. Higgins (1822), 3 Stark. 178; and Re Alison's Trusts (1874), 31 L. T. 038. 

(h) Ogden v. Ogden (1908), 1\ 40, <!. A. 

(c) Cf. Lautnur v. Tecsdak (1810), 8 Taunt. 830 (where the impossibility nroso 
from the fact that there was no kx loci applicable to the marriage of Euro|>eans 
at Madras); Riiding v. Smith (1821), 2 Hag. Con. 371 (where the impossibility 
was duo to the fact that the Dutch law in tin* Capo of Good Hope did not apply 
to British subjects passing through the territory at a time so soon after the con- 
quest that its future law was not settled ). 

(d) Ghelli v. CheMi (1908), 25 T. L. R. 140 (which was a case of a marriage 
celebrated in this country between a domiciled Englishwoman and a Hindoo, 
who afterwards alleged that by Hindoo religion and law' — the. law of his domicil 
and his personal law — the marriage was invalid). 

(e) Mette v. Mctte (1859), 1 Sw. & Tr. 410. 

(/) Brook v. Brook (1801), 9 H. L. C. 193. 

{g) Re Be Wilton, Be Wilton v. Montcfiore (1900), 2 Ch. 481. 

(h) CheMi v. Chctti (1908), 25 T. L. U. 146; Sotlomayor v. Dr Barros (1877), 

3 P. D. 1, C. A., and (1879), 5 P. D. 94. On the last- mentioned case see further 
infra, p. 96. Cf. the recent ease of Swifie v. Att.-Oen. for Ireland (1912), A. ('. 
276, where it was held that the Irish statute, 19 Geo. IF., e. 13, s. 1, declaring 
null and void any future marriage between a Papist and a Protestant, or lietween 
two Protestants, if celebrated by a Popish priest, was not extra-territorial in its 
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Part I. Most of the cases were thought to involve a question of capacity, 
P erson s. an( j t, een referred under that heading, (a) It will be necessary 
Cap. IV. however, briefly to enumerate them here. 

The case of Brook v. Brook has already been referred to. That 
was the marriage of a man witli his deceased wife’s lister, both 
parties being domiciled in England and having gone to Denmark, 
where such unions are permitted, for the purposes of celebration. 
It was not, as has been pointed out, decided that they were in - 
capable of marrying ; but that they were forbidden by the law of 
their domicil to do so, and that the marriage was therefore illegal. 
Validity of Lord Campbell, laying down that the essentials of a marriage were 
Mtic^ cases be governed by the lex domicilii , rightly decided that such 
illustrating, illegality was an essential, and that there has been in the eye of 
the law no marriage at all. It should be observed that the parties, 
according to English law, could not then intermarry, whatever 
forms or preliminaries they fulfilled ; and the case therefore differs 
entirely from those later ones in which it has been held that parties, 
forbidden to marry by the law of their domicil without certain 
consents and authorisations, may nevertheless do so in England, 
provided the English forms are complied with. The principle of 
Brook v. Brook is also exemplified in the somewhat earlier case of 
Mette v. Mette,(b) the marriage of an alien domiciled and naturalised 
in England with his deceased wife’s sister being similarly held 
void. The case is only noticeable because the man’s English 
domicil was acquired, and not that of his birth, which of course 
does not affect the real principle. Still, it should be observed 
that the marriage was in that case valid both by the law of the 
place of celebration and by that of the domicil of origin, the law 
of the actual domicil at the time of the marriage being alone 
regarded. 

The earlier case of Comvay v. Beazley ( c ) was not in reality a 
decision as to the validity of a marriage (though apparently so), 
but as to the validity of a divorce. The head-note, no doubt, 
enunciates that the lex loci contractus will not prevail when either 
of the contracting parties is under a legal incapacity by the law 
of his domicil ; but in reality there was no question of capacity 
or incapacity in the case. The “ incapacity ” depended upon the 
simple fact, whether the husband was or was not already married 
at the time of the marriage which it was sought to annul ; and it 
was undeniable that he was already married, in the eye of the 

operation, and whilst it was in force did not affect a marriage between a domiciled 
Irish Protestant and a foreign Roman Catholic, celebrated by a Roman Catholic 
priest in a foreign country. 

(a) Ante , pp. 70 scq. ; see also infra, chap. viii. Capacity to contract.” 

(b) (1859). 1 Sw. & Tr. 410. (c) (1831), 3 Hagg. Eccl 639. 



HUSBAND AND WIFE. 


95 


English law, unless a Scotch divorce was to be held by English law 
competent to dissolve a marriage previously celebrated in England. 
Such a proposition was untenable, as will be presently shown, (a) 
and the second marriage was therefore rightly declared void. 

In Sinjpnin v. Mediae (b) a conflict between the lex domicilii 
and the lex loci celebrationis directly arose, with regard to the 
preliminaries to marriage required by the former. The marriage 
which it was sought to dissolve was one celebrated hi England 
between French subjects domiciled in France without the formal 
consents required by the French law, and had been declared void 
by a French Court on that ground. Sir Cresswell Cresswell decided 
that the marriage was valid, chiefly on the ground that the personal 
competency or incompetencv of individuals to contract depends 
upon the law of the place where the contract is made. It has 
already been pointed out that a more logical view is obtained by 
regarding the question, not as one of the competency of an individual, 
but of the legality of a marriage. The parties were not prohibit'd 
from marrying by the law of their domicil absolutely, but prohibited 
from marrying without certain preliminaries. Such a prohibition 
did not touch the essentials , but the forms of the marriage, and 
these are governed, according to Brook v. Brook, (c) by the law of 
the place of tin* celebration alone. It cannot, of course, be assumed 
that if such a marriage were questioned in the country of the 
domicil, the law of which required the consents which had been 
dispensed with, this view would be taken there. The law of the 
domicil would possibly persist in regarding the preliminaries 
which it had imposed as essential , and assert its right to insist 
upon them, although the marriage was celebrated elsewhere ; but 
as the law of England has now no similar provisions, and imposes 
no preliminaries but such as it would regard as ceremonial merely, 
the question lias little practical importance for English jurists.(d) 
The view, however, which had been suggested above, that all 
such consents are ceremonial preliminaries only, was taken in the 
Irish case of Steele v. Brad-dell, (e) referred to with approval by the 
House of Lords in Brook v. Brook.(f) “This was a marriage/’ 
says Lord Campbell in that case, “ between parties who might 
with the consent of parents and guardians, have contracted a valid 
marriage according to the law of the country of the husband’s 

(а) Infra , p. 109; Lolley's Caw (1812), K. & II. 237; McCarthy v. JJc Caix 
(1831), 2 Russ. & My. 014 ; War render v. War render (1835), 2 Cl. & F. 550. 

(б) (1800) 2 Sw. & Tr. 07 ; 29 L. J. V. & M. 97. 

(c) (1861), 9 H. L. C. 193. 

(rf) See Scrim-shire v. Scrim-shirr (1752), 2 Cons. 395; M iddlelotu v, Janverin 
(1802), 2 Cons. 437 ; Compton v. Bear err ft (1709), 2 Cons. 444. 

(<’) (1838), Milw. Eccl. Rep. Ir. 1. 

(/) (1861), 9 H. L. C. p. 210. 
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domicil. ... If the union between these parties had been pro- 
hibited by the law of Ireland (the law of the domicil) as contrary 
to the law of God, undoubtedly the marriage would have been 
dissolved.” 

Re Alison’s Trusts (a) was the case of a marriage at Teheran, in 
Persia. By Persian law Christian marriages are recognised, if 
valid according to the religion of the parties. The marriage was 
between an English Protestant and an Armenian Protestant 
woman. The pregnancy of the woman at the time rendered her 
incapable of contracting a marriage according to the doctrine of 
her own Church, and the ceremony was performed by a Roman 
Catholic priest. The so-called incapacity of the woman was in 
this case only important as the cause that the formalities of the 
locus celebrationis were not complied with. As a matter of fact, 
there seems to have been no law according to which the marriage 
could have been supported ; and it is noteworthy that no attempt 
was made by the man (who was actually the vice-consul) to avail 
himself of the provisions of the Consular Marriages Act (12 & 13 
Viet. c. 68) (infra). 

Sottomayor v. De Barros, (b) the next case on this subject, comes 
almost exactly within the meaning of the distinction drawn by 
Lord Campbell in Brook v. Brook, just cited. Tho parties there 
were domiciled Portuguese, forbidden by Portuguese law to inter- 
marry at all on the ground that they were first cousins. Sir R. 
Phillimore, in the court of first instance, held that their marriage 
celebrated in England was valid, conceiving himself to be bound 
by the decision in Bimonin v. Malfac.(c) The Court of Appeal, 
however, reversed his judgment, holding that as the parties were 
absolutely forbidden to marry by the law of tlieir domicil, they 
could not escape from this prohibition by transient presence and 
celebration in England, and that the possibility of escaping from 
Portuguese law by a Papal dispensation was immaterial. “ No 
country is bound to recognise the laws of a foreign State when 
they work injustice to its own subjects, and this principle would 
prevent the judgment in the present case being relied on as an 
authority for setting aside a marriage between a foreigner and an 
English subject domiciled in England, on the ground of an incapacity 

(a) (1874) 23 W. li. 220 ; 34 L. T. Itcp. N. S. 038. 

(b) (1877), 3 P. I). 1, 0. A. ; and (1870), 5 P. I). 04; Fenton v. Livingstone 
(1859), 5 Jur. N. S. 1183. Sottomayor v. De Burro* was decided by the Court of 
Appca 1 on the assumption that tho domicil was Portuguese. The decision having 
been on the ^leadings only, the ease was remitted for trial to the Probate Division. 
Hannc.i, J., in the subsequent proceedings, found that the domicil of the respondent 
was in fact English, though that of the wife was Portuguese, and the petition was 
ultimately dismissed, the marriage having thus been declared valid : Sottomayor 
v. Dr Barra* (2) (1870). 5 P. P. 94 ; 49 L. 1. P. ft M. 1. 

(c) (I860), 2 Sw. & Tr. 67. 
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not recognised by the laws of this country. ”(a) The wording of 
the judgment of the Court of Appeal rested on the more than 
questionable principle (6) that the capacity of a person to contract 
was tested by his personal law ; but the distinction between this 
case and t-Jiat of Simonin v. M alloc is plain, and the actual result 
of the decision of the Court of Appeal is clearly in accordance with 
Brook v. Brook, (c) 

A recent decision on this branch of the subject is De Wilton v. 
Montefiore,(d) in which it was decided that a marriage between 
a woman and her maternal uncle (both being Jews), valid by 
Jewish custom and by the law of the place of celebration, was 
governed as to its validity by the law of the domicil of the parties. 
Such domicil being English the marriage was held void. Probably 
the same result would have been arrived at, if the domicil of the 
woman only, or of the man only, had been English. If such 
marriage had been permitted by the law of the domicil of the 
man, it would have been begging the question to sav that the h a 
of his domicil should prevail ; because, unless he becann. the 
woman's true husband, the law of his domicil could not affect her. 

Buding v. Smith, (e) though one of the earliest cases on this 
subject, having been decided by Lord Stowell in 1821, has been 
purposely left fur consideration until the tendency and principles 
of the Tnodern decisions had been sufficiently indicated. That 
was a marriage celebrated at the Cape of Good Hope while under 
military occupation of the British forces immediately after its 
acquisition, and the ceremony was performed by the chaplain - 
general under the sanction of the military authorities, according 
to British forms. Both the contracting parties were British bv 
nationality and domicil. The validity of the marriage was im- 
peached on two grounds ; first, that the Dutch law, as the lex loci 
celebrationis , prohibited the parties from marrying at their respec- 
tive ages without the consents of parents and guardians, which 
had not been obtained ; and, secondly, that the ceremony had not 
been performed according to the forms required by the same law. 
According to the principles already stated, it will be seen that the 

(a) Sottomayor v. Da Burros, supra, par curiam at p. 7. 

(7>) Ante., p. 70; infra, chap. vii. (ii). Westlake, Priv. Ini. Law (1912), pp. 02, 
GG, and Dicey. Conflict of Laws (1908), p. 633, also doubt the authority of *S lotto- 
mayor v. Da Burros ; but it was regarded as a valid judgment by the. Court of 
Appeal in the recent case, Ogden v. Ogden (1908), P. 4G, C. A. ; ami als*> in Chctti 
v. Chelti (1908), 25 T. L. R. MG, Karnes, 1\, expressed a view contrary to that 
of the learned authors referred to. 

(r) (1861), 9 H. L. 0. 21G. 

(d) De Wilton v. Montafiore (1900), 2 Ch. 481. Cf. the extra-judicial language 
of Lord Cairns, C., in the House of Lords, quoted from Hansard, infra , p. 100. 
An earlier case involving a Jewish marriage is exemplified in Lindo v. Bclisario 
(1795), 1 Hag. Con. 21G. 

(e) (1821), 2 Hagg. Cons. 371. 
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Marriages 
recognised by 
English law. 

Marriage 
must be that 
which the 
lex fori 
recognises 
as such. 


lex loci celebrationis was prima Jade the law to decide both these 
questions, but in the particular case there were exceptional cir- 
cumstances to be considered. By the capitulation of the colony 
it had been stipulated that the conquered should retain certain 
privileges, including the enjoyment of their own laws and c customs, 
and Lord Stowell deduced from this that the lex loci had been 
altered for all others except those in whose favour the stipulation 
was made — that for British domiciled subjects with the British 
forces, in short, the lex loci was in fact British. On this view the 
decision was not that the lex domicilii must prevail in such matters 
when in conflict with the lex loci , but that the law common to the 
parties had, under the peculiar circumstances of the case, taken 
the place of the latter. The case of Harford v. Morris (a) similarly 
depended upon the exceptional facts in it, which render it of no 
authority on the question of the competition of the law of the 
domicil and that of the place of celebration. 

It has been seen above that the English law still, following the 
principle of Brook v. Brooh,(b) refers the essentials of a marriage 
to the law of the domicil. This must, however, be taken subject 
to the qualification that it will not allow anything to be called 
marriage, either by the law of the domicil or the place of celebra- 
tion, which it does not itself recognise as such ; and accordingly, 
in Hyde v. Hyde,(c) the Probate and Divorce Court refused to 
acknowledge a Mormon marriage apparently celebrated in Utah, . 
though both the contracting parties were single at the time of the 
so-called marriage, and had never assumed to contract another. 
“ Marriage as understood in Christendom may ... be defined as 
the voluntary union for life of one man and one woman to the 
exclusion of all others.”(d) It was said in that case by the Judge- 
Ordinary (Sir C. Cresswell) that a marriage in Christendom was an 
entirely different thing, both in its essence and incidents, from 
what was called a marriage in a country polygamy was 

practised; and he referred to the case of Ardaseer Cursetjee v. 
Perozeboye,(e) where the Privy Council held that Parsee marriages 
were not within the force of a charter extending the jurisdiction 
of the Ecclesiastical Court to her Majesty’s subjects in India “ so 
far as the circumstances and occasions of the said people shall 
require.” 

(a) <1821), 2 Hagg. Cons. 371. (6) (1861), 9 H. L. C. 193. 

( r ) (1866), L. II. 1 P. & D. 130. (d) Per Lord Penzance, ibid., at p. 133. 

(?) (1856), 10 Moo. P. C. 375, 419. So with regard to a marriage in native form 
with a native woman in South Africa, belonging to a tribe which practised poly- 
gamy ; ( Bcthcll v. II ildyard (1888), 38 Ch. !)iv. 220). Cf. Harvey v. Farnie (1880), 

6 P. D. 35, C. A., per Lush, L.J. But a Japanese marriage essentially mono- 
gamous has been recognised, though not Christian, and though polygamy is in 
Japan in certain circumstances lawful ( Brinkley v. Attorney -General (1890), 
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The same principle must of course be applied to incestuous 
marriages ; but the question how far the incestuous character of 
the marriage is to be determined by the lex fori , as distinguished 
from the lex domicilii, has been much debated, and has not until 
recently been expressly decided by any English Court. It has, 
however, now been held that, “ incestuous ” for this purpose 
means incestuous by the general consent of Christendom ;(a) and 
on this ground a marriage with a deceased husband’s brother, 
valid by the law of the domicil of the parties, has been recognised 
in this country. (6) It is obvious that the principle of this decision 
must be applicable to the commoner case of marriage with a 
deceased wife’s sister ; and in face of the fact that Colonial statutes 
recognising the validity of such marriages have repeatedly received 
the sanction of the Crown, it would have been difficult even before 
In re Bozelli to have maintained the contrary view. The most 
authoritative exposition of English views on this subject are to be 
found in the judgments of Lord Campbell (C) and Lord CranworC. 
in Brook v. Brook, (e) in which case it was expressly decided tVu, a 
marriage solemnised in Denmark (where such marriages are valid) 
between a man and his deceased wife's sister, both parties being 
domiciled in England, was null and void. 

Per Lord Campbell (C.) : fci A marriage between a man and the 
sister of his deceased wife, both being Danish subjects domiciled 
in Denmark, may be good all over the world ; and this might 
likewise be so, even if they were native-born English subjects, 
who had abandoned their English domicil, and were domiciled 
in Denmark. " 

Per Lord C run worth : kk The rule in this country, and I believe 
generally in all countries, is that the marriage, if good in the 
country where it was contracted, is good everywhere ; subject, 
however, to some qualifications, one of them being that the marriage 
is not a marriage prohibited by the laws of the country to which 
the parties contracting matrimony belong/’ The judgment of 
the Lord Chancellor shows that “ belong” in this sentence means 
u belong by domicil.” 

Story. (rf) after stating the general proposition that marriages 

(a) Ak an illustration of this principle, compare the ease of marriage with 
a deceased wife’s sister, contracted abroad Indore the Deceased Wife’s Sister 
Marriage Act, 1907, which was, technically, incestuous by English law, though 
actually recognised as valid in English colonies by the Colonial Marriages (Deceased 
Wife’s Sister) Act, 1906. 

(b) In re Bozelli (1902), 1 Oh. 751. As to polygamous unions, see Bella U v. 
11 ildyard, (1888), 38 Ch. 220 ; Hyde v. Hyde (I860), L. K. 1 P. & M. 130 ; Brinkley v. 
Attorney -General (1890), 15 P. 1). 76. Cf. also Warren dry v. Warrender (1835), 2 
Cl. & Fin. 488, H. L. t at p. 532, per Lord Brougham, L.C. ; Chrttix. Haiti ( 11108), 
25T.L.R. 146, at p. 150. 

(e) Brook v. Brook (1861), 7 H. L. C., 193, 212, 224, 226. 

(d) Conflict of Laws, §§ 113, 114. 
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valid where they are contracted are valid everywhere (a proposition 
which in English law must be confined to formalities ), proceeds, 
“ Christianity is understood to prohibit polygamy and incest ; 
and therefore no Christian country would recognise polygamy 
or incestuous marriages. But when we speak of incestuous 
marriages, care must be taken to confine the doctrine to such 
cases as by the general consent of all Christendom (a) are deemed 
incestuous.” Of this passage Lord Cranworth approves, saying 
that when correctly interpreted, it is strictly concurrent to the 
law of nations. (b) It must not, however, be overlooked, that 
Lord St. Leonards in the same case took a different view ; and 
expressed an opinion that marriages within the degrees of affinity 
prohibited by English law were to be regarded as contrary to the 
law of God, and on the same footing as incestuous unions, (c) Both 
these expressions of opinion, however, were unnecessary to the 
decision of the case then before the Court ; which was that of a 
marriage (within the prohibited degrees) of a man and woman 
whose domicil was English. 

The principle that a marriage between persons who were for- 
bidden to intermarry by the law of their domicil is invalid wherever 
celebrated, was extended in Sollomayor v. De Barros ( d ) (1877) to 
the case of first cousins domiciled in Portugal, airtl forbidden by 
the law of that country to intermarry. In a later stage 4 in the 
same litigation, it was ascertained that the domicil of the husband 
at the time of the marriage was English ; and thereupon the 
validity of the marriage was admitted. It would appear from the 
judgment of Sir J. Hannen that the decision would have been the 
same, if the woman and not the man had been domiciled in England. 
It is, however, manifest that such a proposition might lead to most 
inconvenient consequences. The domicil of the man is the matri- 
monial domicil, where the parties presumably intend to establish 
their home ; and the claims of the law of the matrimonial domicil 
to decide as to the validity of the marriage of those who live under 
its protection, are certainly stronger than those of the law of the 
domicil which the woman has abandoned. 

The language of Lord Cairns in the House of Lords in 1883, 
though not spoken judicially, may be usefully cited here. My 

(r) Jt appears that the expression “ Christendom ” refers to civilised nations 
in general, and not merely to such as profess the doctrines of Christianity ; and 
the phrase “ Christian marriage ” is used as a phrase of convenience to denote 
a marriage based on Christian ideas. (Cl Brintdcy v. Att.-Gen. (1890), 15 P. I). 
76). 

(b) Brook v. Brook (1861), 9 H. L. C. 226, 233. 

(c) Cf. the previous note as to marriage with a deceased wile’s sister, and the 
Acts of 1906 and 1907 relative thereto mentioned infra pp. 108, 109. 

\ (d) Bottomaynr v. Ik Barron (1877), 3 P. D. 1 ; (1879), S. C. 5 P. D. 94. And 
of Mette v. Mette (1859), 1 Sw. and Tr. 416. 
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view of the law upon this point is this — that if a man, being domiciled Part I. 

in a colony in which it is lawful to marry a deceased wife's sister, KR80TI 
does marry his deceased wife's sister, his marriage with her is good Cap. IV. 
all the world over ; whereas if the man is a domiciled Englishman 
not domioiled in the colony, but merely resident there, his marriage 
with his deceased wife’s sister in such circumstances is bad every- 
where, because he carries the impediment of his domicil to such a 
marriage with him.”(a) 

In the case of a marriage good by the lex domicilii of the parties. Marriage 
and recognised as such by English law, it would have seemed 
prima facie that the offspring would be regarded as legitimate for legitimacy of 
all purposes. The single case, however, of inheritance by heirship ° spnng ' 
to English land, requires consideration. It was established in 
Birtwliistle v. Vardill,(b) that in order to take as an heir of English 
land, the claimant must be not only legitimate by the law of his 
domicil, but born inlawful wedlock (“ exjustis nuptiis procreatm” 

Co. Litt. 7 b.). It was accordingly decided that the son of pa r » ^ 
domiciled in Scotland, born before marriage, but legitimated 
according to Scotch law per subsequens rmtrimonium , could not 
inherit land in England. The case of a son born after marriage 
being good by the lex domicilii but invalid by the hx situs of the 
land, is or shoflld be governed by different considerations. The 
most otvious example is that of the issue of a Colonial marriage 
with a deceased wife’s sister, valid by the law of the domicil of 
the parties. In the absence of authority it would have seemed 
that such a marriage would have been accepted as justce nuptias 
by English law ; and it has just been shown that for all purposes 
other than those of heirship it would be so accepted. Nevertheless, 
such authority as exists is against the right of the child of such a 
marriage to succeed to English land and as heir.(c) Fenton v. 

Livingstone is the only case of those cited which related to a marriage 
with a deceased wife’s sister, the others being instances of post-nati 
claiming to have been legitimated per subsequens rmtrimonium . 

The House of Lords, sitting as a Scotch Court of ultimate appeal, 
did undoubtedly decide that the right of the claimant to inherit 
Scotch land, must be decided by the lex situs , and not: by the law 
of his domicil ; and the case was remitted to the Court of Session 
to ascertain the Scotch law on the subject, which had been assumed 
for the purposes of argument. The judgments, however, render 
it plain that the Court meant the lex situs speaking for itself, and 

(a) Hansard’s Pari. Dob., Juno 11, 1883, vol. 280, p. 158. 

(b) Birl whistle v. Vardill (1826), 7 Cl. & F. 851. See thin cane discussed in Re 
Gofjdman's Trusts (1881), 17 Cli. D. 266, and especially by .Tamos, L.J. 

(r) Fenton v. Livingstone (1850), 3 Mactj. 407 ; lUrlwhisllr v. Vardill (1826), 

7 Cl. & b\ 851 ; Re Don's Estate. (1857), 27 L. J. Ch. 08. Of. the Acte rofoi red to supra. 
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not as adopting the lex domicilii. (a) It seems therefore impossible 
to contend with any hope of success, if Fenton v. Livingstone is 
to be regarded as a binding authority, that the child of a marriage 
with a deceased wife's sister, though legitimate by the lex domicilii 
for all purposes and by the law of England for all pifrposes save 
this, can inherit English land as heir. 

The tendency of recent cases, however, has been to enlarge the 
acceptance of the lex domicilii , and to confine the doctrine of 
Birtwhistle v. Vardill within the strictest limits. Thus a devise 
of English land to the children of A has been held to include a 
child not born in wedlock, but legitimised per subsequens matri- 
monium according to the law of the parents' domicil. (6) And 
with regard to personalty, children similarly legitimised are entitled 
to take, either on intestacy, (c) or by bequest, {d) The subject of 
legitimacy has already been treated in more detail, (e) 

The effect of privilegia , or laws specially passed with reference 
to one or more individuals, depriving them of the right either of 
marrying or entering into any other relation permitted to other 
sane adults, is no doubt to create an artificial incapacity of a 
particular kind, and for certain purposes. The incapacity, how- 
ever, being an artificial and not a natural one, cannot demand 
recognition in other countries ; and the law creating if will be 
imperative only in the tribunals of the sovereign Power by which 
that law was enacted. The law may direct those Courts to refuse 
to recognise a marriage contracted in any country by the subject 
of the privilegium , or only to regard as invalid any marriage con- 
tracted by him within its territorial jurisdiction. The former has 
been held to be the proper construction of the Royal Marriage 
Act (12 Geo. III. c. 11),(/) the judges saying, in answer to a 
question put to them by the House of Lords, that that statute 
does not enact an incapacity to contract matrimony within one 
particular country and district or another, but to contract matri- 
mony generally and in the abstract. It creates an incapacity 
attaching itself to the person of AB, which he carries with him 
wherever he goes. The difference between such an enactment 
and the ordinary Marriage Acts, which require certain consents 
aB necessary preliminaries to a valid marriage in a certain country, 
lias been already pointed out.(</) British Acts of attainder, on the 

(a) See especially per Lord Chelmsford, 3 Macq. 497, at p. 559. 

(b) In re Grey's Trusts (1892), 3 Ch. 88. 

-(c) in re Goodman's Trusts (1881), 17 Ch. D. 260, disapproving Boyes v. Bedale 
(1863), 1 H. & M. 798. 

\d) In re Andros (1883), 24 Ch. D. 637. 

(e) Ante , pp. 84-92. 

( / ) The Sussex Peerage Case (1844), 11 01. & F. 85. 

\g) Ante , p. 94 ; and see Compton v. Bearcroft (1769), Bull. N. P. 6th ed. 113 
lagg. Cons. 443, n. ; Ilderton v. Ilderton (1793), 2 H. Bl. 145. 
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other hand, though they may possibly render the attainted person Part I. 

incapable of contracting a valid marriage within the dominions 

of the Crown, do not claim any extra-territorial recognition as to Cap. IV. 
marriages contracted abroad, nor are such foreign marriages 
regarded* as invalid even by British Courts. (a) “ It would be a 
most revolting conclusion to come to,” says Erie, C.J., in the 
case cited, 4 4 that the marriage of a man, who was capable of con- 
tracting in the land in which he was living, with a woman who was 
born and brought up in that land, and who might even have been 
ignorant of her husband's attainder, was invalid, and their children 
illegitimate, because the man had been attainted before he went 
abroad. If such were the law, 1 should not shrink from enforcing 
it ; but I believe that it is not the law of our land, though it is 
said to be the law of France. ”(6) The more correct view, indeed, 
appears to be that a British Act of attainder does not even in- 
capacitate the attainted person from contracting a valid marriage 
in England, or, at any rate, that it renders such a marriage void f ble 
merely, and not void.(c) 

On analogous principles, it has been held that where a marriage 
has been dissolved by the forum domicilii and the law of the domicil 
professes to render the guilty party incapable of re-marriage during 
the lifetime o$ the divorced spouse, the artificial incapacity which 
it professes to create will not be required in an English Court. 

The marriage must either be dissolved for all purposes, or not 
at all ; and the children of a second marriage contracted during 
the existence of the prohibition are consequently lcgitimate.(tf) 

It should be observed, however, that in the case cited the second 
marriage was contracted in England. It would be difficult to 
contend for the validity of a second marriage in the State whose 
law imposed the disability, and in a ease where the new matri- 
monial domicil was the same as that of the first or dissolved 
marriage. 

So far as British subjects are concerned, special provision has Marriages 
been made by statute for the validity of marriages abroad according 
to English forms. By 4 Geo. IV. c. 91, it was enacted and declared statutes, 
that all marriages solemnised by a minister of the Church of Earlier 
England (c) in the chapel or house of any British Ambassador or to°Briti«h ** 
Minister, or in a chapel or house of any British factory abroad, 

(a) Kynnaird v. Leslie (1860), L. R. ) C. P. 389. factories. 

(b) Kynnaird v. Leslie (I860), L. R. 1 C. P. 389. Vide Hobby's Case , sub nom. 

Boreston and Adams, Noy, 158 ; 4 Leon. 5 ; Palm. 19 ; Colling wood v. Pact'. ( 1 650), 

1 Vent 413 ; Bridg. 410. 

(c) Per Willes, J., in Kynnaird v. Leslie (1806), L. R. 1 C. P. 389, 400 ; Phillips 
v. Eyre (1870), L. R. 6 Q. B. 7. 

(a) Scott v. Attorney -General (1886), L. R. 11 P. 1). 128. 

(e) See now the Foreign Marriage Act, 1892, briefly considered infra. 
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or within the British lines of any British army abroad, shall be as 
valid as if duly solemnised in the United Kingdom with the forms 
(there) required. The statute purports to be declaratory ; and, so 
far as the precincts of British legations are concerned, the legality 
of such marriages depends (apart from the statute) on th$ principles 
of extra-territoriality.(a) So far as it relates to marriages within 
the lines of British troops abroad, it is based on the Common Law, 
which allowed such marriages when there was hostile occupation 
of a foreign soil, (6) and probably also when the occupation was 
friendly, (c) 

The same doctrine applies to other cases of necessity.(d) 

Ships of war, even in foreign territorial waters, are regarded as 
integral parts of the dominions of their Sovereign, for marriage as 
for other purposes. It has been held that the statute 4 Geo. IV. 
c. 91 applies to cases *where the nationality of the husband only 
was British, and that both his domicil and the nationality of the 
wife were immaterial. (c) 

But one at least of the contracting parties must be a British 
subject ;(/) and it would be, perhaps, difficult to support such a 
marriage in cases where an Englishwoman was married abroad to 
a foreigner both by nationality and domicil. The question would 
probably depend upon the view taken of the marriage by the 
foreign law, being the law of the matrimonial domicil. 

The Actof 4 Geo. IV. c. 91, being applicable only to British legations, 
British lines, and British factories, it was found expedient to pass 
a wider statute. The Consular Marriage Act, 1849 (12 & 13 Viet, 
c. 68) was accordingly passed, which legalised all marriages (where 
both or one of the parties was a British subject) which should be 
solemnised at the British consulate, according to any forms and 
ceremonies, after certain prescribed notices. In marriages not 
according to the rites of the Church of England, certain essential 
declarations are prescribed as part of the ceremony by s. 9. (<7) 
In 1890 the Marriage Act, 1890 (53 & 54 Viet. c. 47) was passed, 
and in 1891 the Foreign Marriage Act, 1891 (54 & 55 Viet. c. 74) ; 
but both these statutes, as well as the 4 Geo. IV. c. 91, and the 
12 & 13 Viet. c. 61 (as also the Consular Marriage Act, 1868), were 
superseded and repealed by the Foreign Marriage Act, 1892, which 
purports to be a consolidation or code of the British law applicable 

(a) Vide infra , chap. v. (iii). 

\b) Rex v. Inhabitants of Brampton (1808), 10 East. 282. 

(c) B ' n v. Farrar (1 819), 2 Hagg. Cons. 369 ; The WaUkgravc Peerage (1837), 
4 a. & Fin. 649, H. L. 

(d) As in Linda v. Belisario (1795), 1 llagg. Cons. 216. 

(e) Re Wright's Trusts (1856), 25 L. J. Ch. at p. 631. 

(/) Pertreis v. Tondear (1790), 1 Hagg. Cons. 136. 

(g) “ Consul ” under this Act includes “ acting-consul,” 31 & 32 Viet. c. 61. 
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to the subject. In addition to the Act there are the regulations PaotL 

contained in the Foreign Marriages Orders in Council, made under 

it in 1892, 1895, and 1903. Cap. IV. 

The general scheme of the Act is to provide that all jnarriages The Foreign 
celebrate^ abroad — in British possessions outside the United & ^3 

Kingdom as well as in foreign countries (a ) — between parties one Viet. c. 23). 
of whom at least is a British subject before a “ marriage officer ” Marriages of 
in the manner provided by the Act shall be as valid as if duly subjects 
solemnised in the United Kingdom according to law. ( 6 ) A foreign abroad. 
Court will not necessarily recognise a marriage of this kind on the 
ground of exterritoriality, unless both parties to it are British 
subjects ; but a declaration by a foreign Court that such a marriage 
is null through non-compliance with the forms of the lex loci 
celebrationis will not prevent an English Court from holding it 
valid in England if celebrated according to*the statute. (c) 

The following may act as “ marriage officers ” : British am- Marriage 
bassadors (d) (including ministers and charges d'affaires) (e) in ' nc (>ttlC(MN * 
countries to which they are accredited, or persons for tin- time 
being performing their duties, or any secretary attached to the 
embassy who is appointed for the purpose in writing by the am- 
bassador ; British consuls (including a consul-general, vice-consul, 
pro-consul, consular agent). ( / ) governors, high commissioners, 
resideifts, and consular or other officers. (g) Except in the case of 
ambassadors, (A) the marriage officer derives his authority from 
a “ warrant ” signed by the Secretary of State. (i) Such a warrant 
may similarly authorise other persons to act as marriage officers. 

Fourteen days’ notice of the intended marriage must be given, Notice and 
along with certain particulars ;(&) a fresh notice is necessary if the 
marriage is not celebrated within three months thereafter. (/) 

In addition to the general principles of capacity, consents, if any, 
required by English law, must be given. (m) (It is to be noted 
that such consents are those that are required only by English 
law — a contrast to the expression “ United Kingdom ” mentioned 
in s. 1 , thus making English law a prerogative British law for the 
purposes of the Act.) 

The marriage must be celebrated by the marriage officer in his Celebration, 
official house (i.e. the house or office at which he usually transacts 

(a) b. 11 (2) (c), (b) s. J. 

(r.) Hay\. Northcotc, (1900), 2 Ch. 202, whore Farwcll, .J., held, following Simon, in 
v. Mallac (1860), 2 Sw. & Tr. 67, that a marriage between a Frenchman and an 
Englishwoman, duly celebrated in Franco under the Consular Marriage Act, 

1849 (replaced by the Foreign Marriage Act, 18512), was valid as regards form in 
England, though declared invalid as regards form by a French Court. See infra 
the Marriage with Foreigners Act, 1906, which supplements the Act of 18512. 

(d) s. 11 (2) (a). (e) s. 24. (/) s. 24. 

({/) s. 11 (2) (b (c). ( h ) Foreign Marriages (Ird. in Coun., 1892, art. 1 . 

( i ) 8. 11 (1). (/■) s. 2. ( l ) 3. 6. (m) ». 4 (J). 
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his business), (a) or by some other person in his presence, and in 
the presence of two or more witnesses. (6) 

The marriage is not to be thus celebrated, if a marriage by the 
local law of the foreign country would be valid in England, unless 
both parties are British subjects, or one is a British subject and 
the other is not a subject or citizen of the foreign country, or one 
is a British subject and the other is a citizen or subject of the 
foreign country, but there are not sufficient facilities for solemnising 
the marriage in the foreign country in accordance with its law ;(c) 
and if the woman is a British subject and the man an alien, the 
marriage officer must be satisfied that the marriage will be valid 
by the law of the husband's nationality. (d) Further, the marriage 
officer may refuse to solemnise a marriage, if contrary to inter- 
national law or the comity of nations. (e) In case of refusal, an 
appeal lies to the Secretary of State.(/) 

The above provisions do not apply to royal marriages, (f/) which 
are provided for by the Royal Marriages Act, 1772. (A) 

There is no prescribed form of ceremony. If the marriage officer 
himself solemnises the marriage, the parties must make declaration 
to each other \(i) if a clergyman or other person does so, in the 
presence of the marriage officer, any form of religious celebration 
may be adopted, (i) • 

Provision is made for the due registration of such marriages ;(l) 
but registration will give them no greater validity than they 
would otherwise have. 

Marriages of British subjects on board his Majesty's ships in 
foreign stations are also recognised by the Act of 1892.(m) At 
least one of the parties must be a British subject. The provisions 
outlined above also apply here, together with the following. The 
marriage officer is to be the commanding officer of such rank and 
of such vessel as the Admiralty instructions for the time being 
authorise for the purpose. (n) He must satisfy himself that there 
are not sufficient facilities for the marriage to take place on land 
at the place where the ship is stationed. (o) Three weeks’ notice 
is necessary either to friends and relatives, or in such a public 
manner as satisfies the commanding officer that as much notice 
has been given as would be necessary in England, and that the 

(a) b. 24. ( b ) s. 8 (2). 

(e) Foreign Marriages Ord. in Coun., 1892, art. 4. 

*d) Ibid., art. 5. See now Marriage with Foreigners Act, 1906, infra. 

(e) r. 19. {J) s. 5 (3;, s. 19 ; Ord. in Conn., 1892, art, 4 (2). (g) s. 23. 

( h ) Cl. the Sussex Peerage. Case (1£44), 11 Ci. & Fin. 85, H. L. 

(*) 8. 8 (2). See tins Perjury Act, 1911, which has repealed the penal pro- 
visions concerning false statements or notices with respect to marriage. 

(A?) Ibid. (1) ss. 9, 10, 18. (m) s. 12. 

(») s. 12 ; Ord. in Coun., 1892, art. 10 (1). 

\o) Ord. in Coun., 1892, art. 10 (2). 
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marriage is not clandestine. (a) (With regard to the publication Part I. 

of banns on board ship of a marriage to be celebrated in the United 

Kingdom, see the Naval Marriages Act, 1908.) Cap. IV. 

Similar recognition is extended to marriages solemnised within Marriages 
the British lines by a chaplain, or officer, or other person acting 
under the orders of the commanding officer of a British army British army 
serving abroad. (h) A British army is presumed to carry with it abroalh 
British law.(c) The authority of the commanding officer is not 
essential ; it is sufficient if the person who celebrates it is under 
his orders ;(d) and, as already stated above, the occupation of the 
foreign country need not necessarily be hostile. 

A marriage on a merchant ship on the high seas is valid, unless Marriages 
the law of the country to which the ship belongs regards it as ^ 1 1 \^ j l > ° ltluint 
invalid. A marriage on a British merchant vessel appears to 
depend on the Common Law. 

By special statute any marriage celebrated abroad (either in Special 
British possessions or in foreign States), and being of doubtful s<ututeH * 
validity, may be validated. (c) 

The Marriage with Foreigners Act, J 90(5. supplements the Act The Marriage 
of 1892. Its object is to protect from risk British subjects marrying Foreigners 
aliens, either in England or abroad, and then finding that though Aetj 1900^ 
the marriage Is valid in England it is not recognised by the other e.Vlj’ 
party's personal law. Under this Act a British subject who 
desires to be married in a foreign country to an alien obtains 
opportunities of fulfilling the requirements of the foreign law. 

He may, if resident in the United Kingdom, give notice of the 
marriage to the superintendent registrar of the district in which 
lie resides, or, if resident abroad, to the marriage officer under the 
Act of 1892, or to the British consul. The registrar or oflicer, 
after due notices have been given and the conditions prescribed 
by the schedule have been fulfilled, may give a certificate that 
no legal impediment has been shown to exist, unless the certificate 
is forbidden by a person whose consent to the marriage is necessary, 
or a caveat has been lodged which has not been withdrawn or 
over-ruled. Penalties are imposed for false oaths or notices on 
persons forbidding a marriage. Persons entering a caveat on 
frivolous grounds are liable to compensate the applicant for the 
damage thereby caused.(/) 

{a) Orel, in Conn., 1892, art. 10 (3). 

(b) s. 22, which section only declares the existing law. 

(c) R. v. Inhabitants of Brampton (1808), 10 East, 282, per Lord Ellenboroiigh ; 
and sec supra . 

(d) The Waldegrave Peerage. Case (1837). 4 Cl. & Fin. 049, H. L. 

(e) There are many examples of such procedure ; a recent one is the Marriages 
in Japan (Validity) Act, 1912 (2 & 3 Geo. V. c. 15). 

(/) s. 1 (2) of this Act has been repealed by the Perjury A et, 1911 (1 & 2 Geo. V. 

c. 6). 
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It is plain that the validity given to marriages abroad by statutes 
such as these, cannot claim recognition in any courts other than 
those of the Legislature which passed the statutes, otherwise than 
by treaty. Such recognition may sometimes be given to them in 
cases where the matrimonial domicil is British as vjell as the 
nationality of the parties, but it cannot be relied upon. The 
province of the lex domicilii is the “ essentials ” of the marriage, 
and has nothing to do, in strictness, with the forms of celebration. 

The Greek Marriages Act, 1884 (47 & 48 Viet. c. 20), is an almost 
unique instance of validity being given to marriages not contracted 
to local forms, by ex post facto legislation. The retrospective law 
being the lex loci celebrationis , it may fairly be argued that such 
cases ought to be regarded by all Courts as if the local law had 
existed at the time ; but it is impossible to predict the view which 
might be taken of this legislation by a foreign tribunal. (a) 
Marriages may be celebrated in a British possession or protec- 
torate under the Foreign Marriage Act, 1892, (b) and for purposes 
of English law such marriages are regarded as foreign marriages. 

Apart from this provision, marriages solemnised in other parts 
of the United Kingdom or in the British dominions will be valid 
in England, if the local law as to celebration be observed, if the 
parties had by the law of their domicil the capacity to intermarry, 
and, for purposes of the law of inheritance, if they coultl have 
legally intermarried in England. 

By the Colonial Marriages Act, 18(15 (28 & 29 Viet. c. 04), laws 
made or to be made in British possessions abroad to establish the 
validity of marriages there contracted are to have the same effect 
throughout the British dominions, as in that part in which the 
marriage was contracted, if at the time of the marriage both parties 
possessed the necessary capacity by English law. 

By the Colonial Marriages (Deceased Wife’s Sister) Act, 1906 
(6 Ed. VII. c. 30), the marriage of a man with his deceased wife’s 
sister either before or after the date of the Act, if both parties 
were at the time of the marriage domiciled in a colony in which 
such a marriage was then lawful, is validated for all purposes, 
including the right of succession to real estate and to honours and 
dignities within the United Kingdom, unless either party has 
subsequently, during the life of the other, but before the passing 
of the Act, lawfully married another, (c) 

(а) So r..r as the limits of the British Empire arc concerned, retrospective legis- 
lation as to the validity of marriages is given a wider recognition by the Colonial 
Marriages Validity Act, 1865 (28 & 29 Viet c. 64). 

( б ) 8 . 11 ( 2 ). 

(c) This Act abolished the effect, so far as the Colonies are concerned, of Birl- 
whistlc v. Vardill (1840), 7 VI. & Fin. 895, H. L. ; but. it is now superseded by tho 
Deceased Wife’s Sister Marriage Act, 1907 (7 Ed. VII. c. 47). 
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This Act is substantially superseded by the Deceased Wife’s 
Sister Marriage Act, 1907, which declared marriages between a 
man and the sister — whether of whole or half blood — of his deceased 
wife valid. The statute applies irrespectively of the country 
where the jnarriage was celebrated, and also applies, with certain 
exceptions, as to existing rights and interests, to marriages con- 
tracted before its passing (Aug. 28, 1907). 


(iii) Dissolution of the Marriage. 

Under this head it is necessary to consider, in the first place, 
what divorces by foreign tribunals, («) will be recognised as valid 
by English law, and, secondly, what marriages the English Court 
will assume jurisdiction to dissolve. 

(a) Recognition by English Courts of Foreign Divorce. — On the 
first point, the English law is frequently loosely expressed by 
saying that an English marriage cannot be dissolved by a fore’gu 
Court or authority ; and that any decree purporting to ^ fleet 
such dissolution must be regarded as a nullity.(6) Lolley's Casc(c) 
is the authority commonly cited in support of this proposition, 
and, as far as regards a marriage celebrated in England in which 
the domicil of •the husband remains English, it is undoubtedly 
correct* Unless the parties are bona fide domiciled under the 
foreign jurisdiction which assumes to dissolve their marriage at the 
time of such attempted dissolution, it is quite clear that the English 
Courts will not recognise the validity of any such divorce. (d) 
Lolletfs Case, in which a man who was convicted of bigamy for 
having married again in England after a Scotch divorce from an 
English marriage, was followed in Conway v. Beazleyfe) expressly 
upon the ground that, so long as the parties remain domiciled in 
England, no Scotch divorce of an English marriage can be recog- 

(«) It will bo rememlxnvd tliat from the point of view of private international 
law, Scotland and Ireland are regarded as foreign countries; cf. Yclvcrton v. 
Y elver ton (1859), I Sw. & Tr. 574. So far as Ireland is concerned, there is no 
tribunal there competent to pronounce a decree of dissolution of marriage, for 
which purpose an Act of Parliament is necessary ; cf. Malone’s Divorce (Valid 
Action) Rill, 1905, A. C. 314 ; Grimshaw’s Divorce (Validation) Bill, 1907, 51 
Sol. Jo. 529, H. L. On the other hand, in Scotland a divorce a vinculo and a 
mensa H Ihoro can be granted on grounds which might not necessarily suffice, in 
England for the same purpose. 

( b ) Sec, e.fj. the judgment of Kindcrslcy, V.C., in WHmoh'k Trn nl# (1805), L. K. 

1 Eq. 247. 

(r) (1812), 1 Russ. & Hy. 237. 

(d) Lc Mt.svrur v. he Mesnrier (1895), A. C. 517, where several earlier important 
cases are discussed. The decision here was pronounced by the Privy Council 
and not by the House of Lords, but it lias been affirmed and followed by the 
Court of Apjieal in the recent ease Tinier v. Tinier (1900), P. 209. See further 
Ogden v. Ogden (1908), P. 40, C.A., and Tie Stirling , Stirling v, Stirling (19081* 

2 Ch. 344. 

(e) (1831), 3 Hagg. Eccl. Rep. 639. 
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Persons n * fle< ^ ^7 English law. Dr. Lushington in that case expressed a 

* strong opinion that the principle which denied recognition to such 

Cap. IV. _ divorces had no application to cases where the parties were 
domiciled at the time in the country whose tribunals assumed to 
divorce them. So, in Dolphin v. Robins, {a) a Scotch divorce of 
an English marriage, where the parties were not domiciled in 
Scotland, but had gone there for a time to found a jurisdiction 
according to Scotch law, was held invalid. (6) And in the more 
recent case of Shaw v. Attorney-General, (c) where a woman had 
left her English husband in England, and, after a residence of two 
or three years in America, obtained a divorce there, her husband’s 
domicil continuing English, her second marriage in America was 
held invalid. Hence residence which falls short of a properly 
constituted domicil will not be sufficient, (d) and more obviously 
so if the residence is not even a bona fide residence, but has been 
taken up with the object of obtaining a divorce. (e) Of course, 
a foreign Court may, notwithstanding the want of domicil, justly 
claim the power to dissolve the marriages of persons residing within 
the limits of their jurisdiction ; and an English Court would 
recognise the validity of decrees within those limits ,(/) but not 
outside those limits — in which case it would regard as bigamy a 
second marriage of a British subject after having been. so divorced. (f/) 
Divorce by l n none of the cases cited in the preceding paragraph had it 
domicilii! been decided that an English marriage cannot be dissolved by 
a foreign tribunal where the parties at the time of the divorce 
are bona fide domiciled in that foreign State. [Unquestionably, 
however, the decision of Lord Brougham in McCarthy v. De Caix (h) 
must be regarded as intending to lay down such a rule. Tt must 
be remembered, however, that this case was decided in 1831, 
when divorce A vinculo was not recognised in England by the 
Ecclesiastical Courts ; and the difficulty of admitting the power 
of a foreign tribunal to dissolve an English marriage was therefore 
greater than at present. Since the judgment of the House of 
Lords in Harvey v. Farnie.(i) this case can no longer be regarded 
as law. Even before the judgment referred to, McCarthy v. 

(a) (1850), 7 H. L. C\ 300 ; Pitt v. Pitt (1804), 4 Macq. 027. 

(b) Shaw v. Gould (1808), L. K. 3 H. L. 55; ToUemachc v. Tollcnuiclu (1850), 
1 S. & T. 557 ; 28 L. J. P. & M. 2. 

(r) (1870), h. It. 2 V. & D. 166. 

(d) Le Mesuricr v. Le Me wrier, supra. 

(e) Of. Bonaparte, v. Bonaparte (1802), P. 402. Lottey's Case (18)2), 1 Russ. & 
Ry. 237, is often cited as an authority on this point, but Baler v. Baler (1906) 
P. 200. J. A. contains a much weightier pronouncement. See also the moro 
recent case, Cass v. Cans (otherwise PJaff) (1010), 26 T. L. It. 305. 

(/) Green v. (been (1803), P. 80. 

(g) Cf. The King v. Karl Russell (1001), A. 0. 446. 

(h) (1831), 2 R. & M. 614. 

(t) (1882), 6 P. D. 35 ; S. C. on appeal, 8 App. Cas. 43, 52. 
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De Caix had been treated as open to question. Warrender v. 
Warrend>er (a) was, it is true, a decision on Scotch law, but the 
House of Lords there clearly held that it was competent for the 
Scotch Courts to decree a divorce between parties domiciled in 
Scotland whose marriage had been celebrated in England. The 
same principle had been adopted both in Irish ( b ) and Scotch 
Courts.(c) The existing English law on the subject was perhaps 
best summarised by the Judge-Ordinary Lord Penzance in Shaw 
v. Attorney-General (d) in 1870. “ First/’ he says, “ Lolleijs Case 

has never been over-ruled. Secondly, in no case has a foreign 
divorce been held to invalidate an English marriage between 
English subjects where the parties were not domiciled in the 
country by whose tribunals the divorce was granted. Whether, 
if so domiciled, the English Courts would recognise and act upon 
such a divorce, appears to be a question not wholly free from 
doubt, but the better opinion seems to be that they would do so if 
the divorce be for a ground of divorce recognised as such in tbi- 
country, and the foreign country be not resorted to for the col 1 ; jive 
purpose of calling in the aid of its tribunals.” In the case of 
Birt v. Boutinez,(e) before the Judge- Ordinary in 1808, the point 
did not really arise, as the parties had gone through the ceremony 
of marriage twig?, once in Scotland and afterwards in Belgium 
(where Uhe husband was domiciled), and the Belgian divorce did 
not purport to do more than dissolve the Belgian marriage, which 
according to English law had created no new status between the 
parties. Nor was the principle at all involved in the case of CoUiss 
v. Hector A f ) which only decided that a Turkish divorce had no 
operation to interfere with the validity of an English marriage 
settlement between a domiciled Turk and an English lady, though 
it would have had that effect according to the law of Turkey. The 
judgment of Vice-Chancellor Hall in that case by no means involved 
the assertion that the marriage had not been effectually dissolved, 
but proceeded on the ground that the settlement was an English 
contract, to be expounded and dealt with according to English 
law. In the older case of Ryan v. Ryan,{(j) the validity of a 
Danish divorce of an English marriage was admitted, the husband 
being domiciled in Denmark, but only for the purpose of granting 
administration to the widow of a second marriage, no opinion 
being expressed as to the general principle. The singular case of 

(а) (1835), 2 Cl. & F. 529. 

(б) Maghee v. McAUisttr (1853), 3 Ir. Ch. 004. 

(c) Geils v. Oeils, 1 Macq. 255 ; 13 Court Sess. Can. (2nd Series), 321. 

( d ) (1870), L. R. 2 P. & D. 150, 101. Cff. the language of Lord Westbury in 
Shaw v. Govld (1868), L. It. 3 H. L. 80. 

(e) (1868), L. R. 1 P. & D. 487. (/) (1875), L. R. 19 Eq. 334. 

( 9 ) (1816), 2 Phill. Eccl. 332. 
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Part I. separation by vows of chastity, taken by permission of the Pope, 

k ' arose in Connelly v. Connelly, (a) and was regarded as a species of 

^ AP - IV* consensual divorce, which the Court was evidently inclined to 
consider must be governed as to its effect and permanence by 
the law of the domicil of the parties at the time of the Reparation, 
and the allegation of the respondent was ordered to be amended 
that the facts relating to this question might be ascertained. 
Jurisdiction The English law on this subject having been left in this uncertain 
fomiciliin ow the whole question came before the Courts in 1880 in the 

recognised, case Harvey v. Farnie^b) in which all the existing authorities were 
reviewed. The result of that case was to establish the general 
principle that the forum of the matrimonial domicil is competent 
to dissolve a marriage contracted in England, even for a cause 
(such as adultery of the husband) which is insufficient in itself 
to support a claim for divorce in England. The decision is put 
by Lord Selborne upon the ground that the marriage is contracted 
with a view to the matrimonial domicil, and that the wife becomes 
thereby subject to her husband's law. It would seem to follow 
that the principle of Harvey v. Farnie would be equally applicable 
to cases where the matrimonial domicil was changed after marriage, 
and even, therefore, to the case of a marriage in England to a 
domiciled Englishman, where a foreign domicil *was afterwards 
acquired, and a divorce obtained in the country of that doffiicil.(c) 
The case suggested by James, L.J., of an English husband going 
to a foreign country for the sole purpose of domiciling himself 
where, a divorce could be more easily obtained seems (strictly 
speaking) to be rather an illustration of the difficulty of deciding 
when a new domicil is acquired. This must be always a question 
of fact, and no Court would hold that a mere temporary transfer- 
ence of the matrimonial home for the sake of obtaining a divorce 
could bring about a change of domicil at all. On the other hand, 
if other circumstances established the animus manendi beyond 
doubt, it is difficult to see why one of the original motives should 
vitiate the effect of facts. (d) Further, the Courts in this country 
will recognise the extra-territorial validity of any decree of divorce, 
which is held valid by the Courts of the country of the domicil, 
even if the latter had not themselves pronounced the decree. Thus 

(a) (1851), 7 Moo. P. V. 488. 

(t>) (1880), 5 P. D. 153 ; 8. Cl. 6 P. D. 35 ; 6 App. Can. 43. Followed in Tvrner 
v. Thompson (1888), 13 P. 1). 37. 

(c) See nor Lord Blackburn, 8 App. Oas. at pp. 00, 61 ; por James, L.J., 
6 P. D. 46^ 47 ; per Cotton, L. J., ibid. 40. 

(d) See, on this point, the finding as to domicil, and the language generally, of 

Hannen, J., in Briggs v. Briggs (1880), 5 P. I). 163, 165, and lor an example see 
Bonaparte v. Bonaparte (1802), P. 202. ( 'f. further as to the recognition in England 

of a divorce granted by the Court of the country of the domicil. Baler v. Baler 
(1906), P. 209. 0. A* 
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in a recent case, Armitage v. Attorney -General, (a) A married an 
Englishwoman in England, without having abandoned his domicil 
of origin in New York State. She obtained a divorce from him 
in South Dakota (where residence for a certain period, and not 
domicil, gave jurisdiction to pronounce a decree), on the ground 
of desertion, which is insufficient to found an absolute divorce 
according to the law of New York. Evidence having been given 
that the Court of New York, £.c. the Court of the husband's domicil, 
would recognise the validity of this decree, Corel 1 Barnes, P., 
held that it must also be regarded as valid in England. But a 
decree of dissolution pronounced by a Court which is not the 
forum domicilii of the married pair is of no effect. Thus an 
American Court has no power to dissolve the marriage of a 
domiciled Englishman, though the wife's domicil of origin was 
American, (b) 

If the forum be the forum domicilii , it would appear to be im- 
material that the locus delicti should have been within anoC. ’ 
jurisdiction ; and it has been said by Lord Lyndhurst that the 
law makes no distinction in respect of the place of the commission 
of the offence. (r) And Story states the American doctrine to be, 
that the law ol the place of the actual bona fide domicil gives juris- 
diction to the pTopev Courts to decree a divorce for any cause 
allowed 1)V the local law. without any reference to the law of the 
place of the original marriage, or the place where the offence for 
which t lie divorce is allowed was committed. (d) Notwithstanding 
the case of Niboyct v. N tboyet ,{c) however, it will presently be 
shown that tin* English Courts have definitely accepted the same 
principle, so far as decrees for divorce or annulment of marriage 
are concerned ; though temporary residence is regarded as sufficient 
to give jurisdiction so far as judicial separation, alimony, and 
custody of children are concerned. And when a divorce has once 
been pronounced by the Court of the matrimonial domicil, the 
English Courts will not re-open the question, or try the validity 
of the decree, unless it appears that the proceedings were contrary 
to natural justice, as, for example, if they were without notice to 
the respondent^/) Merely irregular proceedings, not resulting in 
substantial injustice according to English views, will not invalidate 

(a) ( Giltiy rind), (iilhg v. Oillig (lflOti), ]\ 133. 

( ft ) (Iran w.Urun (1893), P. Hi). The principle Unit the forum must lie thut of 
the matrimonial domicil was assumed in the case of Tin King v. Kail Unwll 
(1901), A. C. 44G (bigamy). 

(r) Warranter v. Warn nd( r (1833), 2 Cl. & F. at p. 5(>2. 

(d) Story, Conflict of Laws, § 230 a. 

{e) (1878), L. R. 4 P. D. 1. Vide infra , p. 118. 

(f) Pemberton v. Hughs (1899), 1 Ch. 781; Vauguilin v. Uouard (1803), 33 
lu J. C. P. 78 ; Shaw v. Att.-tlen. (1870), L. R. 2 P. & U 130. See infra, Pari IV. 
Chap. xi. on foreign judgment* generally. 
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a decree, when pronounced by a competent Court acting -within 
its jurisdiction. (a) 

The right of the forum domicilii , however, to dissolve a marriage 
does not carry with it the right to impose disabilities. The marriage 
must either be dissolved for all purposes, or not at all ; and a 
personal disability to remarry will not follow the person into 
another jurisdiction — at any rate when such person removes with 
an intention of changing his domicil.(fc) But if the tribunal which 
dissolves the marriage forbids the remarriage of either of the 
spouses within a fixed period after the date of the decree, a marriage 
contracted by either of them within that period, even in another 
country, will be invalid. (c) The distinction appears to be, that 
an attempt to dissolve the marriage and at the same time impose 
a penal and personal disability on the guilty party is ineffectual, 
but that the Court which lias jurisdiction to dissolve the marriage 
is competent to fix a time from and after which such dissolution 
shall be regarded as complete. 

English Courts do not regard foreign decrees of nullity of marriage 
on the same footing as those of divorce ; they are not necessarily 
considered to have binding force outside the jurisdiction of the Court 
that pronounced them. In Sinclair v. Sinclair. (d) Lord Stowell said : 
“ The validity of marriage, however, must depend* in a great degree 
on the local regulations of the country where it is celebrated. A 
sentence of nullity of marriage, therefore, in the country where it 
was solemnised would carry with it great authority in this country ; 
but I am not prepared to say that a judgment of a third country 
on the validity of a marriage, not within its territories nor had 
between subjects of that country, would be universally binding. 
For instance, the marriage alleged by the husband is a French 
marriage [i.e. a marriage celebrated in France]. A French judg- 
ment on that marriage would have been of considerable weight ; 
but it does not follow that the judgment of a Court at Brussels on 
a marriage in France would have had the same authority, much 
less on a marriage celebrated here in England.’Ve) 

A decree of a foreign Court declaring the nullity of a marriage, 

(a) Pemberton v. Hughes ( 1 809), 1 Ch. 781, 0. A. Cf. the more recent case, 
Scarpctta. v. Lowcnfdd (1911), 27 T. L. R. 509, where A. T. Lawrence, J., held 
that the Court will not refuse to enforce a judgment obtained in an Italian Court 
simply because by Italian law neither of the litigants can be called as a witness 
on his own behalf. The exclusion of such evidence cannot bo said to be contrary 
*o substantial justice within the meaning of the rule laid down by Lindley, M.R., 
in Pemberton v. Hughes , I Ch. at p. 790. 

(b) Scott v. Attorney-General (1886), 11 1\ D. 123. 

(e) Warier v. Warier (1890), in P. D., June 25 (sec Times of that date) ; 59 L. J. 
Prob. 87. • 

(d) (1798), 1 Hagg. Cons. 297. 

(e) Cf. Ogden y. Ogden (1908), P. 40, O. A. See also Stathatos v. Stathatos (1913), 
29T. L. R. 54. 
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by reason of the physical incapacity of one of the parties, will be Part J. 
probably recognised in England, if the marriage was celebrated p BB9oy 8, 
in the foreign country or if the parties were domiciled there. (a) Cap. IV. 

(b) Jurisdiction of the English Court to dissolve Foreign Marriages . 

— The secofhd question which arises with reference to the subject 
of divorce is, under what circumstances the English Court will 
assume jurisdiction to dissolve a marriage not contracted in 
England, and whether it will in all cases dissolve a marriage which 
has been so contracted, without regard to the matrimonial domicil 
at the time its interference is invoked. It mav be now taken as English 
established that for this purpose it is necessary that the domicil 
of the husband should be English when the relief is sought, with Huffioicnt ami 
the single exception of a suit by a wife deserted or compelled to found jurist 
live apart from her husband, and up to that time domiciled in diction. 
England. (b) The English Court may assume jurisdiction to dis- 
solve a marriage that was celebrated in England, on the petition 
of a wife, a domiciled Englishwoman, who was deserted by ! " 
husband, a foreign subject and domiciled abroad. (c) ‘‘ The Court 

does not now pronounce a decree of dissolution when the parties 
are not domiciled in this country, except in favour of a wife deserted 
by her husband, or whose husband has so conducted himself that 
she is justified iifliviiig apart from him, and who, up to the time 
when she was deserted or began to be so (justified), was domiciled 
with her husband in this country.' "(d) It would seem that under 
such circumstances the wife would retain her domicil here,(e) the 

(a) Ogden v. Ogden , at p. 80, per G or ell Barnes, P. Cf. Turner v. Thompson 
(1888), 13 P. I). 37. 

\h) Lv Mesaricr v. he Mesurier (1895), App. Otis. 517, over-ruling Nihoyet v. 

Nihoyet (1878), 4 P. 1). 1, ami cf. A rmytage v. Army la ge (1898). P. J78. 

(r) Stathutot v. Stathnlos (1913), 29 T. L. R. 54, where the husband, a Greek 
subject domiciled in Greece, married an Englishwoman in England, uial after- 
wards deserted her and obtained a deoree of nullity from a Greek Oourt, on the 
ground that the marriage had not been solemnised conformably to the rites of 
the Greek Church, in that no priest of that Church was present at the ceremony 
as required by Greek law. After this lie married another woman in Greece. The 
petitioner thereupon filed a petition for divorce on the ground of the respondent ’s 
desertion and adultery. Held, that the Court had jurisdiction to grant the relief 
claimed, since the respondent, having gone abroad and taken adverse advantage 
of his own domicil, the petitioner had reverted to her English domicil. Thus 
the dictum in Ogden v. Ogden , supra, has been confirmed by Mr. Justice Rargravo 
Deane, who, however, suggested that his decision ought not necessarily to be 
regarded as a precedent. But, in similar circum-dances, in a subsequent case, 

Dz Montaigu v. J)e. Mania igu (1913), Times , July 3, Sir Samuel Evans, P., held 
that he had jurisdiction, and unhesitatingly granted a decree of dissolution to 
the wife who, he declared, would otherwise have remained in an intolerable 
situation. The petitioner, an Englishwoman, married at Rugby the son of a 
French marquis, who afterwards obtained a decree of nullity in France. The 
learned President, by his decision, regarded the deserted wife as having a domicil 
in her own country, and showed himself on the side of common sen.^e and equity, 
by refusing to adopt a too formal and rigid application of a legal theory. 

(d) Per Barnes , j. t in Armytage v. Armytagc (1898), P. 178, at p. 185. 

(e) Cf. for this contention the American case of lionnti v. Welsh (1801), 24 New 
York C. A. 157, cited and commented on by Lindlcy, MR., in lJe Nichols v. 

Curlier (1898), 2 Ch. 00, 65. 
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matrimonial home being permanently broken up ; but the juris- 
diction is also justified in the case cited on the ground that in 
order to meet the injustice which might have been done by com- 
pelling a wife to follow her husband from country to country, he 
cannot be allowed to assert for the purposes of the stfit, that he 
has ceased to be domiciled here. 

It is to be noted that nothing less than a real and genuine domicil, 
as recognised by English law, will suffice. In the absence of this 
the parties cannot by expressly or impliedly consenting to submit 
to the English Court endow it with the necessary jurisdiction. (a) 

It may be useful here to examine the earlier cases. In Brodie v. 
Brodie (b) the marriage was celebrated in Tasmania, and the 
petitioner, who was the husband, had acquired an Australian 
domicil. It was alleged on his behalf that he had since gained 
a new domicil in England, and the full Court regarded it as un- 
questionable that, if this were established, they would have juris- 
diction to dissolve the marriage. Some evidence of the change of 
domicil was given, and the Court eventually came to the conclusion 
that the petitioner was “ bona fide resident ” in England, so as to 
give them the jurisdiction contended for. A distinction was drawn 
in this case between such “ bona fide residence ” and strict domicil, 
the Court remarking that they said nothing as to what tjic effect 
of the evidence might have been in a testamentary suit, but that 
they thought it had been sufficiently established that the petitioner 
was bona fide resident in England to entitle him to a decree. For 
the proposition, however, that something less than domicil is 
sufficient to give the English Courts jurisdiction to dissolve mar- 
riages, or for any other purpose connected with the lex domicilii , 
there was not until Niboyet v. Niboyet (infra) any English authority 
of weight, (c*) unless some expressions which fell from the Judge- 
Ordinary in Yelverton v. Yclverton (d) be relied on, and the decisions 
of the English Courts as to the validity of Scotch divorces founded 

(а) Cf. Armilagc v. AU.-Gcn. (( Hllig cited), Gillig v. Gillig (1906), P. 136, per 
Gorell Barnes, P., at p. 140 ; Lc M courier v. Lc Mesurier (1 895), A. C. 517. See, 
further, Malone's Divorce (Valid Action) Bill (1905). A. C. 314, where an Act of 
Parliament was especially passed to remove the doubts of the validity of the 
divorce of a domiciled Irishman granted by the English Court- at a time when 
it was supposed competent for the Court to do so cm the parties' submission to 
its jurisdiction. As to such assumption of jurisdiction, the above-mentioned 
case of Anhikige v. Alt. -Gan. overrules Bond v. Bond (1860), 2 Sw. & Tr. 93 ; 
ZycHinski v. Zycklinski (1862), 2 Sw. & Tr. 420 ; Callwdl v. Galt-well (1860), 
3 Sw. & Tr. 259. 

(б) (1861), 2 Sw. & Tr. 257 ; 30 L. J P. & M. 185. 

(e) T t is obvious that such cases as Warlar v. Warier (1890), 59 L. J. Prob. 87, 
where the Court recognises the validity of a divorce pronounced by an Indian 
Court under the authority of an imperial statute, have nothing to do with the 
principle. By the Indian Divoroe Act, 1869, jurisdiction in divorce is given 
“ where the petitioner professes the Christian religion, and resides in India at the 
time of presenting the petition.’* 

(d) ( i 859). 1 Sw. & Tr. 574 ; see also Burton v. Burton (1873), 21 VV. 11. 648, and 
infra, p. 121 
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on the theory of transient residence are directly opposed to such J*art I. 

a principle. In Manning v. Manning. (a) alluding to this very case, I ‘ ' 

Lord Penzance said : “I shall forbear to discuss the questions Cap. IV. 
whether there can or ought to be two sorts of domicil ; whether 
a bona fide residence alone can in any sense be called a domicil, 
and whether the mere fact of residence ought or ought not to be 
sufficient to entitle a party to sue in this Court. I will remark, 
in passing, that when the case has been reversed, and the Courts 
of this country have had to consider how far persons who are 
domiciled Englishmen shall be bound by the decree of a foreign 
Matrimonial Court, the strong tendency has been to repudiate 
the power of the foreign Court under such circumstances to dissolve 
an English marriage. It would be unfortunate if an opposite 
course should be followed by the Courts of this country, when they 
are determining to what extent they will entertain the matri- 
monial suits of foreigners.” Lord Penzance was able to come to 
the conclusion in this case that there was not even the bona fide 
residence which had been held to be sufficient in Brodie v. Brodir u) English 
and dismissed the petition accordingly, so that no direct decision hiisbaml° f 
as to the soundness of the distinction was arrived at, but in the necessary, 
subsequent case of Wilson v. Wilson (c) the same judge expressed 
his opinion still jnore strongly on the subject. “ Whether any 
residence* in this country short of domicil, using the word in its 
ordinary sense, will give the Court jurisdiction over parties whose 
domicil is elsewhere, is a question upon which the authorities are 
not consistent. It is the strong inclination of my own opinion 
that the only fair and satisfactory rule to adopt, on this matter 
of jurisdiction is to insist upon the parties in all cases referring 
their matrimonial differences to the Courts of the country in 
which they are domiciled. Different communities have different 
views and laws respecting matrimonial obligations, and a different 
estimate of the causes which should justify divorce. It is both Domicil 
just and reasonable, therefore, that the differences of married and°Buflicicnt 
people should be adjusted in accordance with the laws of the 
community to which they belong, and dealt with by the tribunals for divorce; 
which alone can administer those laws. An honest adherence to 
this principle, moreover, will preclude the scandal which arises 
when a man and woman are held to be man and wife in one country, 
and strangers in another. ... It is not, however, necessary for 
me to decide on this occasion whether mere residence, short of 
domicil in this country, is sufficient to found the jurisdiction of 
this Court, because I have arrived at the conclusion that the 

(а) (1871), L. R. 2 P. & D. 223. 

(б) (1801), 2 Sw. & Tr. 25!) ; 30 L. ,T. P. & M. 185. 

(c) (1872!, L. R. 2 P. & D. 435, 441. 
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petitioner was, at the commencement of this suit, domiciled in 
this country.” In Burton v. Burton, {a) the petition of the husband 
was dismissed on the ground that he was not even bona fide resident 
in England, just as in Manning v. Manning, (b) and it was therefore 
not necessary to decide whether any residence shorty of domicil 
would be sufficient to found the jurisdiction. It is true that the 
Judge-Ordinary (Sir J. Hannen) is reported in that case as saying 
that the jurisdiction would not attach until the husband had taken 
up his residence in England, but this cannot be taken as an 
authority by implication for the theory that residence not amount- 
ing to domicil would be sufficient in such cases. It may be men- 
tioned that the contrary has, in fact, been held by the Supreme 
Court of Melbourne, (c) after a careful review of most of the English 
cases, and the dicta of Lord Penzance in Wilson v. Wilson, to 
which attention has just been called, render it improbable that the 
theory suggested in Burton v. Burton {d) will be eventually estab- 
lished. It is quite clear, at any rate, that English domicil will be 
regarded as sufficient to confer jurisdiction, (e) and it has been 
expressly decided in an Irish case ( / ) that domicil without residence 
in fact will do for all such purposes. In Tollemaclie v. TolUmache,(g) 
the Court decreed, at the prayer of the husband, a dissolution 
of a marriage contracted first in Scotland aryl afterwards in 
England. After the marriage the parties principally cohabited 
in Scotland, and the wife contended that a Scotch decree of divorce 
already made was valid, and that the Court had not jurisdiction. 
It was found, however, that the husband still retained his domicil 
of origin, which was English, and the Court decreed a divorce as 
prayed, holding that they could not recognise a Scotch divorce of 
a domiciled Englishman. 

It being therefore established that the English Court will assume 
jurisdiction to dissolve a marriage, whether celebrated abroad or 
in England, if the matrimonial domicil at the time of the petition 
is English, it remains to notice more particularly the cases in which 
it has done so where this condition has not been complied with. 

The case of Niboyet v. Niboyet (h) is in many respects the most 
remarkable of these instances ; and if the decision in that case 
is to be followed generally, without reference to its peculiar facts, 
it is not the least important in its logical consequences. The 
marriage in Niboyet v. Niboyet had been contracted at Gibraltar 

(a) (1873), 21 W. R. 048. (h) (1871), L. R. 2 P. & D. 223. 

(cj PvgganY. Duggan (1877). L. T. 152. 

(d) (1873), 21 W, R. 648 ; see Firebracc v. Firvbrmc. (1878), 26 W. R. 617 ; Deck v. 
Dc :k (1860), 2 Sw. & Tr. 90 ; Bond v. Bond (1860), 2 Sw. & Tr. 93. 

(e) Ratcliff v. Ratcliff (1859), 29 L. J. P. & M. 171. 

*(/) G iff-is v. OHUh (1874), 8 Tr. R. Eq. 597. 

(g) (1859), 1 Sw. & Tr. 557. (A) (1878), 4 P. D. 1. 
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between a Frenchman and an Englishwoman. The husband came 
to England (with his wife) as a consul for France, and therefore 
retained his French domicil of origin. The wife sued in the English 
Court for divorce, on the ground of adultery and cruelty in England ; 
and the Court of Appeal, reversing the decision of Sir Robert 
Phillimore in the Court below, held that there was jurisdiction 
to entertain the suit. Lord Justice Brett (later Lord Esher, M.R.) 
dissented from the rest of the Court, James and Cotton, L.JJ. ; 
so .that the weight of authority was at least equally divided, and 
it is unfortunate that the case was not taken to the House of 
Lords. The ground of the decision of the majority appears to be 
“ that the matrimonial home is English " (per James, L.J., at 
p. 9), and that the respondent was “ resident in this country, 
not casually, but for several years ” (per Cotton, L.J., at p. 21). 
Reading these judgments with that of Brett, L.J., who took the 
opposite view, and with the summary of the cases by Sir Robert 
Phillimore in the Court below, (o) it is difficult to resist the con 
elusion that the learned judges whose opinions prevailed ' :v, 

in truth, more unwilling to admit that a French consul retained 
his domicil of origin than anxious to assert jurisdiction irrespective 
of domicil. It was not contested in the cause, and had been 
expressly affirmed by Sir It. Phillimore below, that the consular 
office <*f the respondent “ incapacitated him from acquiring a 
domicil in this country. "(ft) 

There is, no doubt, something pedantic and even irritating about 
such a rule ; but if the rule is not disputed, its consequences must 
be accepted without evasion. Domicil is, or ought to be, t he legal 
conception of residence ;(r) and if the respondent in Niboyet v. 
Niboyet retained his French domicil, lie did so for all purposes. 
The law had no business to regard him as resident in England at 
all. To admit that his residence *' in England, f/im consul, 
could not be domicil, and then to attribute to that “residence" 
all the consequences which domicil usually carries with it, was an 
essentially “ insular " mode of recognising the existence of inter- 
national law. It is not surprising to find Lord Sel borne, in a 
later case,(rf) speaking of Niboyet v. Niboyet as follows : “ Now, 
if that case was well decided, it is certainly not an authority in 
the appellant’s favour. . . . Whether another country— the country 
of those parties (France I think)- would have recognised that 
decision wc need not at present inquire." Lord Blackburn, in the 
same case, expressly guarded himself against expressing any 

{a) 3 P. D. 52, citing Le Sueur v. Lc Sueur (1876), 1 P. D. 139. 

(b) 3 P. D. at p. 59 ; supra, p. 60. 

(r.) Of. supra, p. 48. 

(d) Hari'cy v. Farnic (1880), 8 App. Cas. 55, 56. 
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Part I. approval of Niboyet v. Niboyet ;(a) whilst even Cotton, L.J. (one 
P erson s. ^ Lords Justices responsible for the judgment), appears after- 
CAr - IV- wards to have felt the difficulty of harmonising it with private 
international law. (b) It is, of course, clear that, if an English 
statute expressly directs an English Court to disregard the rules 
of private international law, the Court must obey. But, “ unless 
there be definite express terms to the contrary, a statute is to be 
interpreted as applicable and as intended to apply only to 
matters within the jurisdiction of the Legislature by which it is 
enacted.” (c) 

There can be little doubt that the judgment of the majority 
of the Court in Niboyet v. Niboyet is at variance with the general 
tenor of authority up to the date of that decision. (d) 

The case of Niboyet v. Niboyet was subsequently expressly dis- 
sented from by the Judicial Committee of the Privy Council in 
Le Mesurier v. Lc Memrier,(e) and may be now regarded as over- 
ruled. The present doctrine of the Courts in England is stated 
by Barnes, J., in Armytaye v. Armytage,(f) and will be found to 
be summarised above. 

It remains to consider some other cases, of even less authority, 
in which jurisdiction without domicil has been assumed. In 
Deck v. Deck (y) the marriage was an English one, but the husband 
had since its celebration acquired an American domicil, where he 
committed adultery. The Court held that it had jurisdiction, 
and made the decree asked for by the wife, resting their decision 
on the two grounds that the words of the statute giving them 
jurisdiction to dissolve a marriage at the instance of the wife in 
such cases (20 & 21 Viet. c. 85, s. 27) were large enough to include 


(a) At. p. CiO of 8 App. Oas. : “ There was a difference of opinion in that case, and 
1 wish to express no opinion upon it one way or the other.” 

(b) “ It may be said that our decision in Niboyet v. Niboyet was in some way at 
variance with what we are laying down in this case;. . . . The decision . . . turned 
entirely upon the construction of an English Act of Parliament ; and [we] said, 
whatever might have been the consequences independently of those words, this 
Act of Parliament gives to ns, an English Court, jurisdiction in the matter, and 
says what is to he the consequence if certain facts arc proved in a suit and brought 
before us under the Act. That was the ratio decidendi in that case ” : per Cotton, 
L.J., in llarvey v. Farnie (1880), 6 P. I), at pp. 50, 51. 

(c) Per Brett, L.J., 4 P. D. at p. 20. 

(d) In a later case, D'Etchegoyen v. D'Etchegoyen (1888), 13 P. I). 132, Sir J. 
Hannen held that domicil gave jurisdiction, and seems to have avoided saying that 
less than domicil would do so. In Ingham v. Sachs (1887), 57 L. T. 920, Butt, J., 
appears to have followed the principle of Niboyet v. Niboyet , so far as to recognise 
the validity of’a dissolution in Berlin of a marriage there contracted between a 
domiciled Austrian and a Prussian woman, apparently on the ground that tho 
husband was bona fide resident in Berlin. It is, however, statod in the Law 
Magazine and Review , vol. xiii. p. 85, that the facts in this case were not fully 
disclosed to the Court, and that tho residence in Berlin was “ purely collusive.” 

(e) (1865), App. Cas. 517. 

(/) Armytage v. Armytage (1898), P. 178. 

(g) (1860), 2 Sw. & Tr. 90 ; 29 L. J. P. & M. 129. 
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the case before them, and that the respondent, though his domicil 
was America, was still a natural-born British subject, and could 
not shake oil his allegiance. Having regard to the expressions 
of Lord Penzance in Wilson v. Wilson, (a) quoted above, which 
agree with the almost unanimous views of foreign jurists, and to 
the view which the English Courts have taken of foreign divorces 
where the parties have been domiciled in England, it must be 
admitted that the decision in Deck v. Deck is an anomalous one, 
and it cannot be regarded as an accurate exposition of the present 
state of the law on the subject-. In Bond v. Bond(h) it did not 
distinctly appear whether the respondent's domicil was Irish or 
not, and the Court therefore assumed the required jurisdiction, 
observing that the case was in substance the same as that of Deck 
v. Deck , which was decided on the same day. Yclverton v. IV/- 
verton (c) was a suit by the wife for a restitution of conjugal rights, 
the place of the celebration of the marriage being Scotch and the 
domicil of the husband Irish, and the Court held that they h..d 
no jurisdiction, after a careful examination of the older ca»^s on 
the subject. It was further held expressly in this case that the wife 
could not, as a married woman, acquire any domicil other than 
her husband's under any circumstances, but the latter dicta as to 
this have already been examined while treating of domicil, (d) and 
it may* be now taken that either a judicial separation from or 
desertion by her husband will enable her to do so,(e) though it will 
not entitle her to sue for a divorce in her new forum. In Callwdl 
v. Callwell (/) neither the place, when, the marriage had been con- 
tracted nor the domicil of the husband, who was the petitioner, 
was English, but the wife appeared, and so submitted to the juris- 
diction of the Court. Had it not been for such submission, it 
does not appear that the decree which was made in that case could 
have, been supported. 

In Simonin v. Mediae (g) the Court assumed jurisdiction to 
inquire into the validity ah initio of a marriage celebrated in 
England, and refused a decree of nullity, though such a decree 
had been obtained in France, where the parties had been domiciled 
throughout. It is, obvious, however, that such an inquiry belongs 
especially to the forum loci contractus , and it would be a very 

(a) (1872), L. R. 2 1\ & I). 441. 

(b) (1800), 2 »Sw. & Tr. 93. Sec, however, as to assumption of jurisdiction, 
supra , p. 1 1 f>. 

(<*) (1859), Sw. & Tr. 574. (d) Vide .supra, chap. ii. 

(c) Lc Sueur v. Lc Sueur (1870), L. It. 1 P. I). 139 ; Dolphin v. Robins (1859), 
7 11. I,. C. 390. 

(/) (1800), 3 Sw. & Tr. 259 ; so in Zi/clli nski v. Zycklhvtki (1802), 2 Sw. & Tr. 
420, infra. But on this point both these cases are over- ruled by Armitagc v 
Att.-Gen. ( Gillig cited), Gillig v. Gillig (1900), P. 135. (Sec supra, p. 115.) 

(g) (1860), 29 L. J. P. & M. 97. 
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different thing for an English Court to assume to dissolve a marriage 
for causes arising after its celebration, where the matrimonial 
_ domicil was foreign, merely on the ground that it had been originally 
celebrated in this country. The decisions, however, of the English 
Courts in cases where the circumstances have been reversed, and 
they have been called upon to consider the validity of divorces by 
decrees of foreign Courts where the matrimonial domicil has re- 
mained English, are all in point in considering the present question, 
and have already been discussed in their proper place. The 
words, however, of Lord Penzance in Shatv v. Attorney-General (a) 
are deserving of attention in connection with this subject. “ No 
case,” he says, “ has ever yet decided that a man can, according 
to the laws of this country, be divorced from his wife by the tribunals 
of a country in which he has never had either domicil or residence. 
He has never submitted himself, cither directly or inferentially, 
to the jurisdiction of such a court, and has never, by any act of 
his own, laid himself open to be affected by its process, if it never 
reaches him. A judgment so obtained has, therefore, in addition 
to the want of jurisdiction, the incurable vice of being contrary 
to natural justice, because the proceedings are ex parte , and take 
place in the absence of the party affected by them.” And in 
accordance with this reasoning it has been held thfit if a husband 
whose jurisdiction is foreign appear unconditionally to a petition 
in the Divorce Court, and take a practical step in the cause, or 
by obtaining further time to answer, he cannot afterwards contest 
the jurisdiction, but must answer to the merits. Under such 
circumstances his proper course would have been to have appeared 
under protest. (b) 

The English Courts have no jurisdiction over a co-respondent 
domiciled abroad. (c) He will, on his own application, be dis- 
missed from a suit, notwithstanding the fact that he has entered 
an appearance without protest. (d) But a petitioner may obtain 
leave to proceed without citing liim.(c) The proper course is to 
give him notice of the proceedings, so that he may appear and 

(a) (1870), L. R. 2 P. & f>. 150. 

(b) ZycMinski v. Zycklineki (1802), 2 Sw. & Tr. 420; ami see also (bill well v. 
Callwvll (1800), 3 Sw. & Tr. 250. Rut since Lc Mcsurier v. Lc Mcxurkr (1805), 
A. C. 517, and Armytar/c, v. Armytayc (1808), 1*. 178, qn. whether the Court. would 
assume the jurisdiction, where the domicil was foreign, even if the husband 
appeared unconditionally. See trupra, p. 1 15, as to assumption of jurisdiction. 

( r ) Vardopulo v. Vardopiilo (1009), 25 T. L. R. 578, O. A. ; tic Mackenzie , 
Mackenzie v. Edward*- M o$# (1011), 1 OJi. 578; Levy v. Levy and J)c Romance. 
(19( 8), P. 250. In Wray v. Wray and 1? Almeida (1001), P. 132, substituted 
scrvico was allowed on a co-respondent whoso domicil was apparently Portu- 
guese, but tko point regarding jurisdiction was not considered. 

(d) Baker v. Baker and Dtm/er (1908), P. 257. Of. Fairfax v. Fairfax and 
Dc la Cruz (1909), 25 T. L. R. 213. 

(c) Baker v. Baker and Dwyer (1908), P. 257, 
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defend if he so desires, (a) or apply to be dismissed from the Part I. 

suit. ( 6) Ps ?!r- 

The English Courts have jurisdiction, apart from all questions Cap. IV. 
of domicil, to declare an existing marriage to be null if it was Nullity of 
celebrated in England, (c) or if the respondent is resident in England, mama 8°- 
and not merely a transitory sojourner, at the date of the petition. (rf) 

On this matter the case of Linkc v. Van Aerde (infra) may be 
referred to. Here the Court was asked to pronounce a decree of 
nullity in a marriage celebrated in England, where both parties 
were aliens, and neither of them was domiciled in England at the 
date of the petition. Corel 1 Barnes, J., said : “ The marriage 
contract was entered into here, and on that ground this Court 
was asked to deal with it. In Simonin v. M alloc the parties to 
the marriage were domiciled French people ; but the marriage 
was celebrated here, and the judge held that he had jurisdiction 
to deal with the contract. In Sottomayor v. De Burros (1877), 

8 P. D. C. A., the parties were Portuguese, and not resident 
domiciled here, blit the case was decided here. In Nib ;yt v. 

Niboyct (1878), 4 P. D. 1, C. A., the Master of the Rolls said that 
the principles of dissolution of marriage did not apply to nullity 
suits, and that in these suits the validity of the ceremony was 
to be determined according to the law of the place in which it 
was celebrated. The jurisdiction of this Court to deal with the 
question of the validity of the marriage of the parties to the present 
suit was then? fore, clear.” 


It has been shown that the English Courts, in order to found Jurisdiction 
jurisdiction for divorce, now demand that the matrimonial domicil 
should be English (with limited exceptions), but it appears to be separation 
settled that for purposes of judicial separation, as distinguished 
from divorce, matrimonial residence not amounting to domicil 
is sufficient. (c) This jurisdiction is placed not only on the. old 
ecclesiastical doctrine, which assumed jurisdiction pro salute unhurt \ 
but upon considerat ions of the necessity of affording protection and 


(a) Hoi fir v. Nogcr (1908), 1\ 300. 

(b) Fairfax v. Fairfax and J)< la Cruz (1000), 25 T. L. It. 213. In Slatham v 
Statharn (1012), P. 02, a co-respondent, on his application, was struck out of the 
proceedings, on the ground that, as an Indian prince, lie was a reigning Sovereign 
to the extent of enjoying immunity from the jurisdiction of an English Court. 

(c) The Matrimonial Causes Act, J 857. s. 0 ; Simonin v. M aline (1800), 2 Sw. & 
Tr. 07 ; Linkc v. Van Aerde (1804), 10 T. L. It. 420. Cf. Otftlv.ii v. Ogden ( 1008), 
P. 40, C. A. 

( d ) Cf. Niboyei v. Niboyct (1878), 4 P. ]). 1, jH*r James, L.J., at p. 0. In 
Roberts v. Brennan (1002), P. 143, in the ease, of a marriage celebrated abroad. 
Sir Francis Jcune followed Niboyct v. Niboyct on this point. Cf. also Ogden v. 
Ogden (1908), P. 46, C. A. 

(c) Chetti v. Chctti (1908), 25 T. L. R. 140; Armytagc v. Armytugr. (1898), 
P. 178 ; Christian v. Christian (1897). 78 L. T. 80 ; Fire brace v. Firebraee (1878), 
4 P. T). 03, 67 ; Newfnn v. Newton (1885), 11 P. J). 11; Thornton v. Thornton 
(1886), 11 P. 1). 176. 
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assistance in cases where mere police protection is inadequate. 
Some difficulty may arise as to what will amount to “ residence ” 
for this purpose ; but it is suggested that the jurisdiction will be 
assumed in all cases where the husband and wife are actually 
living within the jurisdiction, otherwise than as mere travellers 
or birds of passage. It would appear clear that decrees for judicial 
separation, pronounced by Courts other than those of the domicil, 
can have no extra-territorial operation, and will only remain 
effective so long as the spouses (or at any rate one of them) remain 
within the jurisdiction. (a) It would follow that relief is not likely 
to be asked for, or to be granted, where the “ residence ” has not 
something of a permanent character. According to Barnes, J. 
(in the case last cited), the jurisdiction includes power to provide 
for the custody of children of the marriage. If would further 
appear to follow, though not expressly decided, that it extends to 
suits for the restitution of conjugal rights or for alimony. (6) 

There appears to be no power to order service abroad of a petition 
for restitution of conjugal rights, although such service of petition 
for nullity, dissolution, judicial separation, or jactitation of marriage 
is provided for by 20 & 21 Viet. c. 85, ss. 41, 42. (c) 

When the Court has jurisdiction to dissolve a marriage, by 
reason of the parties having acquired a domicil within its juris- 
diction, it has also jurisdiction under 22 & 23 Viet. c. 01, s *5, to 
vary the marriage settlement, though the matrimonial domicil at 
the time of the marriage, and the execution of the settlement were 
foreign, (d) 

(a) See the language of Barnes, J., in A rmylaqe v. Armylage (1808), I*. 178, at 
p. 196. 

(b) See Le Mcsuricr v. Le. M esvrier (1805), A. 0. at p. 531. 

(r) Chichester v. Chichester (1885), io V . I). 186 ; Firebrace v. Firehrace (1878), 
4 1*. 1). 63, 60. Ah to the jurisdiction of the Indian Courts, which does not depend 
upon domicil, koo Warier v. Warier (1800), 50 L. J. Prob. 87, and the Indian 
Divorce Act, 1860, s. 2. 

(d) Forsyth v. Forsyth (1801), P. 363 ; Nnnnelcy v. Nunncley (1800), 15 P. D. 
186. 
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ARTIFICIAL AND CONVENTIONAL PERSONS, INCLUDING 
FOREIGN CORPORATIONS, STATES, SOVE- 
REIGNS, AND AMBASSADORS. 

(i.) Foreign Corporations. 


Part I. 
Persons. 

Cap. V. 


The principle that laws are commands addressed to 'persons , which Persons aiul 
has been referred to above, (a) renders it important to consider cor ]*> rttllon *- 
what entities come within that term. That corporations created 
by statute or charter of the British Crown are for most purjw. ■ 

“ persons ” within the contemplation of the law has loin L*en 
decided \{b) and Order lxxj. r. J, of the Judicature Acts, 1873 and 
1875, recognises the same principle by enacting that the word 
“ person ” shall, in the construction of the Judicature Rules, 
unless there is anything in the subject or context repugnant thereto, 
include a body corporate or politic. Postponing for the present 
the discussion of the rights and liabilities in an English (Wit of 
independent sovereign States, which are clearly designated by the 
phrase “ bodies politic,” it will be useful to consider how far a 
corporation not created by British statute or charter may be 
considered as a body corporate or person, and in what respects 
its position in an English Court may be regarded as peculiar. 

It is plainly only by a legal fiction that a corporate body, being Artificial 
an abstract and intangible creation of the law, can be regarded P erMmill,t .v- 
as a person at all. This has given rise to doubts whether the 
personality so created can or ought to be recognised in the Courts 
of any other Legislature than that which created it — whether, in 
fact, Great Britain or any other State has a right to create artificial 
persons which the Courts of other countries shall be bound to 
recognise. It is obviously only by a comity of nations, in the 
strictest sense of the word, that this recognition can be given. 

The Courts of all countries are open prima facie to natural persons, 
and to no others ; and an intangible body which claims to possess 
a certain unity and individuality of its own by the law of a foreign 
State, cannot claim, as of right, to be treated, beyond the juris- 
diction of that State, on the footing of an ordinary rational human 


(a) Ante, Introductory chapter. 

(b) See authorities cited in Grant on Corporations (1850), p. 4 , n. (#). 
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Mesons ^eing. Such recognition, in fact, could only be accorded between 

* States whose systems of jurisprudence were characterised by the 

Cap - v * same general conceptions, and who had reached, approximately 
Foreign speaking, the same stage of civilisation. It would be impossible, 
Corporations un i egg these conditions were complied with, that the* ordinary 
attributes of a person, such as domicil and capacity, could be 
consistently applied to these creations of a foreign law ; and unless 
a foreign corporation which claimed our recognition was, by the 
law of the State which created it, substantially the same thing 
as a corporation created by statute or charter here, we should be 
unable to recognise it at all. (a) 

Inasmuch as no State can validly create a body corporate with 
authority to act or contract beyond its own territorial limits, there 
would at first sight appear to be some difficulty in admitting the 
right of a body corporate to sue in a foreign country on a contract 
there made, or for a tort there committed ; and there appear to 
be some Canadian authorities against such a right being accorded. (ft) 
The right, however, of a foreign corporation to sue in this country 
is conferred by English law, and not by the law of the State which 
created it ; and necessarily depends on the extent to which recog- 
nition is accorded to the law of such State. It is, however, notice- 
able, that this point has been assumed rat her than decided in this 
country, (c) 

Right of a The principle that a foreign corporation may sue as plaintiff 
corporation Ky corporate name in an English court was decided as long 
to sue. ago as 1 730 in The Dutch West India Co. v. Henri f/ues (d) and 
H antiques v. Dutch West India Co.fc) the latter of which was an 
appeal against a judgment on a scire facias brought by the plaintiffs 
in the first action against the bail of the defendant in that case. 

It was contended in argument for the appellants, that no recog- 


(</) Central Steam Navigation (Ut. v. Cuillou (1843), 11 M. & \V. S77 ; Jugate v. 
Austrian Lloyd's (1858), 4 C. R. N. S. 704 ; 27 L. J. C. 1*. 323. 

(h) Lindley on Companies, Gth ed. (1902), p. 1222 ; citing Canadian judgments 
in Bank of Montreal v. Bethuna (1830), 4 Upp. Can. Q. B. 341 ; Genesee Mutual 
Insurance Co. v. West-man (1852), 8 Upp. Can. Q. B. 487 ; Union Rubber Co. v. 
Hubbard , 0 Upp. Can. C. P. 77. The learned editor, however, points out that 
these are really decisions on questions of ultra vires. 

(r) See Saunders v. Sun Life Co. of Canada (1894), 1 Ch. 293 ; Newby v. Van 
Op pen and Colt's Patent Firearms Co. (1872), L. R. 7 Q. B. 293; and Lindley 
on Companies, 0th ed. 1222, cited above. Conventions have been entered into 
between Great Britain and several foreign States for the mutual recognition of 
companies and associations, commercial, industrial, or financial, constituted and 
authorised by the laws of either of the contracting States. The following con- 
ventions will be found in Hertslet’s Commercial Treaties, at the references given 
belo^': — France (vol. xi. 218, xiv. 1030); Belgium (vol. xi. 74); Germany (vol. 
xiv. 374) ; Greece (voi. xii. 519) ; Italy (vol. xii. 1144) ; Spain (vol. xv. 1056) ; 
Tunis i vol. xiv. 547); and as to insurance companies (Austria) see vol. xv. 9. 
More recent conventions are with China* July 28, 1903 (vol. xxiii. 403) ; and 
Russia, Dec. 29, 1904 (vol. xxiv. 906). 

(d) (1724), 1 Str, 012. (e) (1730), 2 Ld. Raym. 1535. 
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nisance in England could be given to this Generalis prmleyiata Part I. 

societas Belgim ad Indus Oceidentales negations, inasmuch as the law 4 J 

of England did not take notice of any foreign corporation, nor could Cap. V. 

any foreign corporation in their corporate name and capacity Foreign. 
maintain yny action at common law in this kingdom. It was held, tor P° raU o,ls ' 
however, both by the Kings Bench and the House of Lords, that 
the objection was untenable. In a note added by Lord Raymond 
to the report, it is said that the original action by the Dutch com- 
pany, which was for money lent, &c., was tried at Nisi Prius before 
Lord King in 1734, when it appeared that the cause of action 
accrued in Holland. Lord Raymond proceeds : “ Upon the trial, 

Lord Chancellor King told me he made the plaintiff give in evidence 
the proper instruments whereby by the law of Holland they were 
effectually created a corporation there. And after hearing the 
objections made by counsel, he directed the jury to find for the 
plaintiffs ; who accordingly did, and gave them £13,720 damages ; 
and afterwards a motion was made in the Common Pleas to s 
aside the verdict, but by the unanimous opinion of that ' *.»urt 
the motion was denied. v (u) This decision has been recognised and 
adopted in subsequent, cases. (b) and the principle that a foreign 
corporation may sue as plaintiffs cannot therefore now be ques- 
tioned. It. mu&t, however, be taken subject to the qualification 
already referred to, that the foreign corporation, so called, must 
be something with the constitution and attributes of a body 
incorporated by English law. It. was answered in argument to 
Lord Abinger, who said that the Court did not know what a cor- 
poration meant in France, that it was enough if the body referred 
to had in France the same incidents and immunities as a. corporation 
in England. (e) So Byles, J.. says : k< I doubted, and I still doubt, 
whether s. Hi (of the Common Law Procedure Act, l<S52) can apply 
to a foreign corporation trading abroad. We have no means of 
knowing the constitution and attributes of such a body, ft may be. 
altogether different from our incorporated companies.’ '(d) In 
the case last cited, the statute referred to was held not to have 
been intended to apply to foreign corporations ; but the decision 
must be regarded as open to suspicion, having been questioned 
by Quain, J., in the later case of Smlt v. Royal Wax Candle 

(a) (1730), 2 Lil. Raym. 1535. 

(b) South Carolina Bank v. Case, 8 15. & (•. 427 ; National Bank oj St. 

Charles v. l)c Bernales (1825), Ry, & M. N. P. Cl. UK) ; Newby v. Van Opjtrn and 
Colt's Patent firearms Co. (1872), L. R. 7 Q. 15. 203 ; Scott v. Royal Wax Caudle 
Co. (1876), L. II. 1 Q. B. I). 404 ; West man v. A. E. Snickarefabrik (1876), L. R. 1 
Ex 1) 237. 

(c) General Steam Navigation Co. v. Guillou (1843), 11 M. & W. 877, 889. 

(d) Ingatc v. Austrian Lloyd's ( 1858), 4 C. 15. N. S. 704. Of. the judgments 
in Colquhovn v. fhddon (1890), 24 Q. 15. i>. 491 ; 59 L. J. Q. 15. 142. 
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CapTv. 


Foreign 

Corporations. 


Liability of 
a foreign 
corporation 
to bo sued. 


Co. (a) And it will be seen that in later cases the applicability to 
foreign corporations of Order ix. r. 8 (Judicature Acts), which is 
practically a re-enactment of the section above mentioned, has been 
fully recognised. (6) But the principle does not extend to foreign 
partner ships, (c) It has been recognised that a foreign corpora- 
tion can apply under s. 103 of the Patents Act, 1883 (46 & 47 Viet, 
c. 57 ).(d) 

The principle that foreign corporations might be recognised 
when suing as plaintiffs was not extended to their appearance 
as defendants until a considerably later date. It was pointed out 
by Williams, J., in Ingate v. Austrian Lby<Ts,(e) that there was 
then (1858) no precedent for admitting foreign corporations to 
defend an action at law in their corporate capacity ; but they 
had certainly been treated as defendants in the Courts of Chancery, 
and in Canon Iron Co. v. Madmen (/) an injunction was granted 
by the Master of the Rolls against a Scotch, i.c. a foreign, corpora- 
tion. In the latter case, though objection was taken to the 
sufficiency of the service, and the presence of the company within 
the jurisdiction was denied, it was not contended that an English 
Court was incompetent to treat a foreign corporation as defendants, 
if proper service of the writ was effected upon them. It was not, 
however, directly held that it was competent to dotso until Newby 
v. Van Oppen.(g) “ It is true that we are not aware,” said Black- 
burn, J., “ of any reported case in which a foreign corporation has 
been sued in a court of law ; but it seems to follow, from their being 
permitted to sue as plaintiffs, that they must be suable as defendants. 
It is, however, enough to say that we will not on this ground 
prevent the plaintiff from proceeding. The corporation may, if 
so advised, raise the question after appearing on the record.” It 
should be remarked that, in this case, the defendant corporation 
was de, facto carrying on business in England, though it docs not 
appear that this fact was relied upon in the judgment on the 
question whether the action was maintainable. So it has been 
held, since the passing of the Judicature Acts, that the provisions 

(a) (1870), L. R. I Q. B. 1). 404, at p. 409 ; and see per Brain well, B., W caiman 
v. A. E. Snickarefabrik (1870), L. R. 1 Ex. 1>. 2117, 240. 

(b) Scott v. Royal Wax, Candle Co. (ante), and Mason v. Complmr d'E&complc de 
Paris , infra. 

(c) Russell v. Cambefort (1889), 23 Q. B. D. 520. 

\d) Re SocUU du Temple (1895), 13 Hop. Pat. ( -a. 54 ; Re Carets application 
for a Patent (1889), C Rep. Pat. Ca. 552. 

(e) (1858), 4 C. B. N. S. 704, 709. 

(f) (1852' 5 H. L. 0. 410 ; so service ordered by Court of Chancery on an Irish 
corporation in Lewis v. Baldwin (1848), 11 Boav. 153 ; see Maclaren v. StainUm 
(1852), 16 Beav. 285. 

(g) (1872), L. R. 7 Q. B. 293. Recently tlie same principle has been recognised in 
Mason v. Comptoir d'Escomple de Paris and llaggin v. Same (1889), W. N. 129. 
See infra. 
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in the schedule to these Acts for service of writs of summons or Part I. 
notice thereof out of the jurisdiction apply to actions against a P ersoN 8 - 
foreign corporation resident out of the jurisdiction. (a) “ The Cap. V. 

language of Order xi. r. 1,” said Cockburn, O.J., ‘‘appears to me Foreign 
large enough to include foreign corporations, and to be as applicable Corporations. 
to them as to foreign subjects/’ “ There is nothing in the language 
of the order,” said Quain, J., “ to sanction our making any differ- 
ence between a foreign subject and a foreign corporation — between 
a natural person and an artificial person — in respect of service, 
and there is no reason in the nature of tilings why we should. 

With regard to the decision in Ingate v. Austrian Lloyd' s.(b) that 
s. 19 of the Common Law Procedure Act, 1852, did not apply to a 
foreign corporation, I should like to have that decision reconsidered 
if it were necessary.” It has been decided, however, that notice 
of the writ of summons must be served, service of the writ itself 
having been set aside by the Exchequer Division of the High 
Court. (c) “ I am of opinion,” said Bramwell, B., in the case 
cited, ” that we ought not to set aside the order permitting the 
issue of the writ, because a foreign corporation is suable in this 
country , and so a writ may lie against it.” It can hardly be said 
without arguing in a circle, so far as this particular judgment is 
concerned, that ft must be inferred that a foreign corporation is 
suable here because the Legislature has made provisions for serving 
notice of writs which have been construed as applicable to them ; 
but that reasoning is quite consistent with the decision of the 
Queen’s Bench Division in Scott v. Royal Wax Candle Co.,(d) and 
with the admitted right of the Court of Chancery to order service 
on a foreign corporation out of the jurisdiction, prior to the passing 
of the Judicature Acts. 

It has been said that Blackburn, J., in Newby v. Van Oppen Service of 
and Colt's Patent Firearms Co.(e) affirmed the abstract proposition 
that a foreign corporation is suable in England. In that case the corporation, 
foreign corporation had a branch office and carried on business in 
England, and it was further held that service in such a case must 
be on a clerk or officer in the nature of a head officer, whose know- 
ledge would be the knowledge of t-lie corporation, (/) in accordance 
with the English common law rule, re-enacted by statute, as to 
the proper service of a writ upon a corporation aggregate. It was 

(a) La Bourgogne (1899), 98 L. .7. I*. (If. L.), 104; Lhonenx , him, on rf? Co. v. 

/ long Kong , <fcc. Corporation (1880), 33 Ch. D. 440; The ] J r intense Clime ntlne 
(1890), P. J8 ; Scott v. Royal Wax Candle Co. (1870), L. R. Q. B. I). 404. 

(&) (1858), 4 C. B. N. S. 704 ; 27 L. .7. C. P. 323. 

(c) Westman v. A . E. Snickunfabrik (1870), L. R. 1 Ex. I). 237. 

(i i ) (1876), L. R. 1 Q. B. D. 240. 

(c) (1872), L. R. 7 Q. B. 293. 

(/) See Tidd’s Practice, ed. 1828, p. 121 ; 2 Will. IV. c. 39, s. 13 ; 15 & 16 Viet 
c. 76, 6. 16, re-enacted in the Judicature Act ; Rules ; Ord. ix. 2, 8. 
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Part I. with reference to this point alone that the subsequent case of 
P erson s. Mackereth v. Glasgow and South-Western Railway Co. (a) was decided, 
Cap. V. and the question of the liability of a foreign corporation to be 

Foreign sued at all does not therefore seem to be affected by it. The 

Cor porati ons. (j e f en( j an ts in that case were a Scotch corporation, with running 
powers over an English railway to Carlisle, and their only officer 
in England, upon whom the writ was served, was a booking-clerk 
at Carlisle, whose sole duty it was to issue tickets to travellers. 
It was held, that the booking-clerk was not a head officer or clerk 
of the defendants upon whom service of the writ could properly 
be made, and that the defendants did not in any sense reside or 
carry on business (b) at Carlisle, so as to come within s. 16 of the 
Common Law Procedure Act, 1852 (1 5 & 16 Viet. c. 76). According 
to the decisions under the Judicature Acts which have been already 
cited, (c) the proper course under similar circumstances would be 
to obtain leave under Order n. r. 4, Order xi. r. 1, of the Schedule 
to the Judicature Acts, to issue a writ against the defendants, 
and to serve them with notice of such writ out of the jurisdiction, 
i.e. on their head officer at their Scotch head office. The general 
principle that a foreign corporation is suable in England, subject 
to the ordinary rule of English procedure as to effecting service, 
is in no way impaired by the judgment in M acker elli v. Glasgoiv and 
South-Western Railway Co. ; nor is there in reality anything hostile 
to it in Carron Iron Co. v. Maclaren,(d) which was relied on in 
argument. All that was decided in the latter case on this point 
was that an alleged agent of the company in England was not an 
agent for the purpose of being served with notice of an injunction ; 
and that unless the defendants were cither resident in England 
or were sued in respect of acts or property in England, an injunc- 
tion of the English Court of Chancery ought not to be enforced. 
No difference was in fact made between the position of a Scotch 
corporation and a Scotch domiciled subject ; and the distinction 
between a natural person and an artificial person created by a 
foreign law, was not referred to. That there is no such distinction 
for this purpose appears from a more recent case, where it was 
held that the exceptional privileges as to jurisdiction conferred on 
Scotchmen and Irishmen, domiciled or ordinarily resident in 
Scotland or Ireland (under the Judicature Rules), are applicable 
to corporations as to individuals. (e) 

(a) (1873), L. R. S. Ex. 149. 

(b) .is to the meaning of the words “ carry on business,’' see Shield v. Great 
Northern Ry. Co. 30 L. J. Q. B. 33J ; Gorton v. Great Western Ry. Co. 
1 E. & E. 258 ; L. J. Q. B. 103. 

(e) Westman v. A. E. Sniekarefahrik, (1876), L. R. 1 Ex. 1). 237 ; Scott v. Royal 
Wax Candle Co. (1870), L. R. 1 Q. B. D. 240. 

id) (1852), 6 H. L. C. 410, 458. 

(r) Watkins y. Scottish Imperial Ins. Co. (1880), 23 Q. B. D. 285. 
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The existing law as to the service of writs on foreign corporations Part I. 
trading or carrying on business in England, is best expressed in P ERSOK S> 
the case of La Bourgogne. {a) Service on a corporation is regulated Cav. V. 
by Order ix. r. 8 of the Judicature Acts, which requires service on Foreign 
a “head officer.” It is a question of fact whether a company ^ yoratu ms. 
comes within the rule. Hiring an office, writing up the name of 
the company, paying taxes and expenses, are facts which afford 
strong evidence that the company is carrying on business in this 
country under such circumstances as to constitute residence here ; 
and that the manager in charge is a " head officer ” of the company 
within Order ix. r. 8. Nor is it inconsistent with this view that 
such manager should in addition carry on a business of his own, 
and pay the staff employed at the office. But if the facts show 
that the manager who is sought to be served is only an agent of 
the foreign company, and not their “ head officer,” service of the 
writ on him will be set aside as insufficient. (6) And the same will 
follow, a fortiori , where service is sought to be effect ed on a maiut'-' r 
or clerk who is only a servant of such agent. (c) But the office or 
place of business need not be necessarily of a fixed character ; and 
service has been effectually made on a manager or head officer 
of a foreign company renting a stand and offering goods for sale 
at a cycle showed) It was said by rolling, M.R., in the case last 
cited, that the true test of residence by a corporation for the pur- 
poses of jurisdiction is “ whether the corporation is conducting its 
own business at some fixed place within the jurisdiction, that being 
the only way in which a corporation can reside in this country. 

It can only reside through its agent, not being a concrete entity 
in itself ; but it it so resides by its agent, it must be considered 
for this purpose as itself residing within the jurisdiction.”^) 

Also in recent years it has been held that the mere fact of a company 
being incorporated and registered in a foreign country, or even 
having its head office there, (e) does not necessarily preclude it from 
having a residence in this country. (/) 

(a) La Bourgogne (1809), II. L. 08 L. * 7 . I\ 9. 104 ; Lhonruj: , Limon cC Co. v. 

Hong Kong, <fcc. Corporation (1880), 33 Ch. 1). 440 ; Hoggin v. Comploir d' Escomptc 
(1889), 23 Q. B. Jl. 519; Watkins v. Scottish Imperial Insurance Co. (1889), 23 
Q. B. I). 285. 

(5) Nutter v. Messageries Maritime s (1884), 54 L. J. Q. B. 527 ; Carron Iron Co. 
v. Madaren (1855), 5 IT. L. C. 410, 458. 

(c) The Princesse, CUmentine (1890), P. 38. 

(d) Dunlop Co. v. A clicngesdlschaft, etc., Cudell <1- Co. (1902), 1 K. B. 342. 

(e) New Zealand Shipping Co. Ltd l. v. Stephens (1907), 24 T. L. It. 172, (J. A. 

(/) This will hold good at all events for the purposes of the Income Tux Acts ; 

cf. (Jotrz tt* Co. v. Bell (1904), 2 K. B. 130 ; Dr Beers Consolidated At ine.s, Ltd.v. 

Howe (1900), A. C. 455. See also Saccharin Corporation, Ltd. v. Chcmische Fuhrik 
von Heyden Acticngesellschaft (1911), 2 K. B. 510, C. A., where it was held that 
under Order ix. rule 8, a foreign corporation may be served with o writ, although 
they are not tenants of any place of business in England, if the Court is satisfied 
that they carry on business at a fixed place here which may lie said to bo their 
4 . lace of business, as, for example, by an agent for the sale of their goods who 
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Now these principles as to service of process have received 
statutory sanction, and further rules have been provided to the 
following effect. (a) Every company incorporated outside the 
United Kingdom which establishes a place of business within the 
United Kingdom must, within one month from such establishment, 
file with the registrar of companies (besides an English copy of the 
instrument constituting the company and a list of directors) the 
names and addresses of some one or more persons resident in the 
United Kingdom authorised to accept on behalf of the company 
service of process and any notices required to be served on the 
company, and must also file a notice of any alteration in such 
names or addresses. Any process or notice required to be served 
on the company shall be sufficiently served if addressed to any 
person whose name has been so filed and left at or sent by post 
to the address which has been so filed. Such a company must also 
conspicuously exhibit, on every place where it carries on business 
in the United Kingdom, the name of the company and the country 
in which it is incorporated. 

Foreign companies subject to these provisions, but which have 
not complied with them, may be served in the same manner as 
heretofore. 

But though a corporation may thus be regarded as resident in 
England, and perhaps in other places at the same time* for the 
purposes of jurisdiction, this does not apply to partnerships, which 
have no corporate existence apart from the individuals composing 
them. Accordingly, a foreign partnership, the members of which 
are foreigners resident out of the jurisdiction, but carrying on 
business in this country, cannot be served under Order ix. r. 6, 
by service on the manager at their principal place of business 
within the jurisdiction. (ft) 

The position of foreign corporations as ordinary litigants having 
been determined, it is next desirable to consider how far they can 
be affected by special statutory regulations for their liquidation 

is paid by commission and who rents an office in the city of London, on the door 
of which the name of tho corporation is painted, and where ho performs every 
operation involved in the sale of their goods in this country. Again in Acticssel - 
skabet JJampskib “ Hercules ” v. Grand Trunk Pacific Ity . (1912), 1 K. B. 222, 
C. A., a foreign railway company had an office in London, and a board of directors 
dealing solely with financial matters, viz. the raising of money for purposes of 
the railway by the issue of debent ures j held that tho railway company were 
carrying on business [in this country so as to be resident here ; so that a writ 
could be served here on their Secretary under Order ix. rule 8. 

(а) Companies (Consolidation) Act, 1908 (8 Ed. VII. c. 69), s. 274 [Companies 
Ac*, 190? (7 Ed. VII. c. 50), s. 35]. 

(б) J Russell v. Cambefort (1889), 23 Q. B. D. (C. A.) 520, over- ruling O'Neil v. 
Clason (1876), 46 L. J. Q. B. 191, and dicta of A. L. Smith, J., in Policzfen v. 
Sibson (1886), 16 Q. B. 1). 792. Followed in St. Gobain v. lloyerman's Agency 
(1893). 2 Q. B. 96 ; decided with reference to the wording of Ord. xnvin. (a) 
it. 1, 11. 
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or control. To what extent the compulsory provisions of the Part 1. 
Companies Act, 18G2, for winding up companies apply to such . - 
cases is not strictly a matter of international law, and has been ^ap. V. 

regarded rather by English Courts as a question of the intention Foreign 
of the English Legislature. The principle of their applicability 
was first accepted with regard to companies created by a subordinate Winding up. 
jurisdiction of the British Empire. Thus, a winding-up order was 
made against an Indian corporation having a branch office and 
agent in England. (a) In a similar case it was apparently assumed 
that a like order could have been made under the II & 12 Viet, 
c. 4~>, but the application was refused on the ground of its 
inexpediency. (b) But with regard to strictly foreign associa- 
tions, considerable doubt as to the jurisdiction has been expressed. 

“ Their lordships are clearly of opinion,” said James, L.J., 
in another case,(r) “that the Companies Act, 18G2, never con- 
templated that a foreign partnership, actually complete and 
existing in a foreign country, could be brought within the purvi v 
of the English Act of Parliament, the English Legislature having 
no power over the shareholders of such a company.” It was 
Accordingly held, that the Consular Court in Egypt could not issue 
a sequestration against such of the members of a railway company 
and partnership fn Egypt as were resident within its jurisdiction, 
for not complying with an order of that Court to register the 
company as one of limited liability under the Companies Act, 

18G2. The order, however, was obviously ineffectual for other 
reasons, being merely addressed to the only two members of 
the committee of the railway company who resided within the 
jurisdiction of the Court, and who had no other claim to represent 
the partnership. Nor is a process purporting to compel the regis- 
tration of an existing company the same in principle as a winding-up 
order, whether the company affected be already registered under 
the English statute or not. The “ limited character ” of a foreign 
corporation will be recognised in England, although it is not so 
registered under the Companies Aot.(r/) which was said in the case 
cited to be only intended for domestic corporations. But any 
association which contemplates the management of, or any carrying 
on of business here may be so registered though consisting entirely 
of foreigners resident abroad, and though the principal business 
may be intended to be carried on abroad also.(c) It is sufficient, 
if any business is to be carried on in any part of the United King- 

(a) In re Commercial Hank of India ( J 80S), L. R. 0 Kq. 517. 

(ft) In re Union Bank of Calcutta (1850), .‘1 Do (i. & »S. 253. 

(c) Bulkdey v. Schultz (1871), L. H. 3 P. C. 704, 701). 

(d) Bateman v. Service (1881), 0 App. Cos. 380. 

(c) General Co. for Promotion of Land Credit , Henan v. Bos (1870 1 , L. R. 5 CIi. 303 ; 

S. C. 5 H. L. (L. Ii.) 170. 
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dom.(a) It would appear that this condition must be satisfied in 
order to obtain registration, (6) but it may perhaps be doubted 
whether in practice registration even in such a case would be 
refused.(c) And it is quite clear, that if a foreign association is 
once registered under the Act, a winding-up order can be made 
against it, though circumstances can easily be imagined under 
which it would be difficult for it to take effect. (d) 

The jurisdiction to make a winding-up order, however, has more 
recently been asserted in cases where no registration under the 
English statute has been effected. Thus an order has been made 
in the case of a New Zealand company, formed and having its 
principal place of business abroad, but having a branch office, 
agent, and assets in England. (c) Nor does the pendency of a 
foreign liquidation affect the jurisdiction, although, in making such 
order the Court will, as a matter of comity, have regard to the 
order of the foreign Court. (e) But there is no jurisdiction to make 
a winding-up order in the case of a foreign company which, though 
it has carried on business in England by agents, yet has no branch 
office or “ residence of its own ” there. (/ ) The meaning of “ having 
regard, as a matter of comity, to the order of the foreign Court ” 
is better developed in a later case, (<7) where North, J., said : “ I 
think the winding up here will be auxiliary to the winding up 
in Australia, and, if I have the control of the proceedings here, 
I will take care that there shall be no conflict between the two 
Courts.” But the procedure in the English Court will nevertheless 
be regulated by its own rules. “ The general principle is — ascertain 
what is the domicil of the company in liquidation ; let the Court 
of the country of domicil act as the principal Court to govern the 
liquidation ; and let the other Courts act as ancillary, as far as 
they can, to the principal liquidation. But although that is so, 
it has always been held that the desire to act as ancillary to the 
Court where the main liquidation is going on will not ever make 
the Court give up the forensic rules which govern the conduct of 

(a) In rc International Pulp. t( r. Co. (1870), Ch. I). 594, 597. 

(h) In re. Union Jiank of Calcutta (1850), 19 1,. J. Ch. 988 ; 5 Pc G. & S. 253. 

(c) See, however, the language of James, L.J., in Bulkeley v. SchuUz (1871), 
L. R. 3 P. C. 704. 

(d) lie Tnmacacori Mining Co. (1874), L. R. 17 Eq. 534 , 540; Ileus* v. Bos 
(1871), L. R. 5 II. L. 170; He Factagc Parisien (1804), 34 L. J. Ch. 140; Be 
Madrid , <f c. Railway Co. (1849). 3 Do G. & 8m. 127 ; 2 Macn. & G. 109. 

(<*■) In rc Malhcson Brothers , Limited. (1884). 27 Ch. I). 225, following In re 
Commercial Bank of India (1808), L. R. 0 Eq. 517. Similar orders were made in 
Re Commercial Bank of S. Australia (1880), 33 Ch. D. 174 ; and Re English f Scottish 
and Australian Bank (1893), 3 Ch. 385, 394. 

(/) In re Lloyd Generate Italiano (1885), 29 Ch. J). 219. Cf. Bulkeley v. Schultz , 
(1871), L. R. 3 P. C. 764, 7G9 ; Bateman v. Service (1881), 6 App. Caa. 386, As to 
service of a writ on a corporation under such circumstances, see La Bourgogne 
(1899), (H. L.) 68 L. J. P. 104 ; ante, p. 131. 

(g) In re Commercial Bank of S. Australia (1886), 33 Ch. D. 174. 
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its own liquidation. ”(a) No distinction has in these later cases Part I. 
been taken between associations created by a subordinate juris- I kkson s. 
diction, and associations of a strictly foreign character ; but it Cap. V. 
will be observed that only one instance of the latter class has been Foreign 
cited, and* in that the winding-up order was refused on the ground C° r t H)ratu m8 ' 
that the condition of a branch office in England was not complied 
with, (ft) 

By ss. 2f>7, 208. of the Companies (Consolidation) Act, 1908 Companies 
(8 Edw. VII. c. 09). a foreign or colonial company, possessing a Act ’ 
branch office or place of business and assets in this country, 
may be wound up as an unregistered company under the Act, 
although the Court cannot dissolve it as a corporation. 

Where a. winding-up order has been made, actions, not only 
in England, but in all other parts of the United Kingdom, will 
be restrained, subject to any advantage by priority already gained (c) 
under ss. 87, 122, of the Companies Act. From the language of 
Jessel, M.R., in Re International Palp , dr. Co. (infra), it wo.ikl 
appear that the only reason why a strictly foreign action cannot 
be restrained under the same sect ions is the want of jurisdiction 
to control it. This would seem to imply that a foreign plaintiff 
coining in as a creditor under the English winding up can be 
restrained, as a # condition of relief here ; nor does it appear that 
t here would be any distinct ion for t his purpose between a winding 
up and an ordinary bankruptcy. On analogous principles, an 
injunction has been granted against a Scotch solicitor, agent in 
Scotland of the official liquidator in England, from attaching 
assets in Scotland to pay his costs, although evidence was given 
that the Scotch law allowed the remedy he had adopted. It was 
held that he was in t he same position as an English agent would 
have been in England, and that, his proper remedy was in the 
liquidation.^/) 

The applicability of English statutes to foreign companies or Foreign in- 
corporations not strictly constituted by English law has been also 
considered from the point of view of revenue legislation. The deductions 
extension into Great Britain of the business of several large American ?^ I ( 1 ) 1 rno tax 
insurance companies has given rise to a question how far persons returns, 
insured with them are entitled to deduct the amount of their 
annual premiums from their income-tax returns, under the statutory 
privileges conferred by J(> & 17 Viet. e. 34. s. 54, and 1(> & 17 Viet. 

(a) Tic English, Scottish and Australian Hank (1803), 3 Ch. 385, at p. 304; per 
Williams, L.J., speaking with reference to the representation of foreign creditors 
by proxy. 

(h) In re Lloyd General? Itnliano (1885), 20 Ch. D. 210. 

(c) In rc Queensland Merc. Agency Co., Ex parte. Australian Investment Co. 

(1888), W. N. 62 ; In re International Pulp, dec. Co. (1876), 3 Ch. I). 504, 500. 

(d) In re Herman Loog, Limited (1884), 36 Ch. D. 502. 
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c. 91. By the language of the last-mentioned Act, the privilege 
was confined to persons insured “ in or with any insurance company 
existing on the 1st of November 1844, or in or with any insurance 
company registered pursuant to the Act 7 & 8 Viet. c. 110.” In 
Colquhoun v. Heddon (a) the question arose with rcferqjice to an 
American insurance company which existed — in America — before 
November 1844 ; and it was held that the statutory privilege did 
not apply — i.e. that the words “ any insurance company existing,” 
&c., did not extend to American companies. The principal ground 
of the decision was that the Registration Act referred to (7 & 8 Viet, 
c. 110) appeared to be confined to English companies, and that the 
1st of November 1 844 was the date on which it came into practical 
operation. The Court of Appeal have affirmed the decision (Fry, 
L.J., dubitante), holding that the reference in the Act to the month 
of November 1844, taken in conjunction with the terms of 7 & 8 
Viet. c. 110, was enough to show that foreign companies were not 
intended to be included. On the general question, whether the 
words “ any existing company ” in an English statute extended 
or not prima facie to foreign companies, Lord Esher said that an 
Act, unless expressly so intended, ought not to be supposed to deal, 
directly or indirectly, with any person outside the jurisdiction of 
Parliament. Lord Justice Fry dissented from this view ; and 
said, in effect, that the words would prima facie include 'foreign 
corporations, unless they proposed to do anything in violation of 
the comity of nations by asserting a right- of control over a company 
not subject to the jurisdiction. The latter view appears to be 
more in accordance with theory. Legislation deals with persons 
natural or artificial, not on the view that they are in fact within 
the jurisdiction, but on the view that they may subsequently come 
within it. The mere passing of an Act, in ordinary cases, affects 
nobody. It is the operation of an Act which affects persons ; and 
an Act operates from time to time on the persons who are or have 
become subject to it. An Act which provides for the future with 
respect to insurance companies has as good a right to legislate for 
foreign companies, which may subsequently carry on business in 
England, as for English companies, which do so at the date of its 
commencement. 

It has already appeared that- corporations arc regarded as persons 
capable of “residence ” beyond the territorial limits of the State 
by whose Legislature they were created, and it therefore becomes 
of interest to consider how far they are considered as possessed of 
domicil, and by what rules that domicil is governed. A corpora- 
tion being in fact a mere intangible creature of the law, its domicil 

(a) Colquhoun v. Heddon (1890), 24 Q. B. D. 491 ; 59 L. Q. B. 142 ; affirmed 
on appeal, 25 Q. B. D. 127. 
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must be merely a conception introduced for purposes of jurisdiction Part I. 

and law. It is commonly supposed that a company resides where 

it has its central office for the transaction of its business ;(a) and Cap. V. 
certainly, when it is also registered under and created by the laws Foreign 
of that jurisdiction, it must be regarded as having its domicil Cnr i >° ratw ns ‘ 
there, if anywhere. The question then arises, whether a corpora- Can a cor- 
tion can in any case have two domicils ? — as, for example, when it [w^domicUs? 
has its head office for the transaction of business in one State, and 
is registered under the statutes of another ; or when it has im- 
portant offices, and carries on distinct business within each juris- 
diction. In The Canon Iron Co. v. MacUtrcn (b) an injunction 
had been obtained against a Scotch corporation, restraining it 
from taking certain proceedings in Scotland, and notice of the 
injunction was served both on the company's agent in London, 
and on the manager in Scotland. The company did not appear, 
and the injunction was afterwards dissolved on their motion. 

Lord Cranworth laid down that there was no rule or principh of 
the Court of Chancery which, after a decree for adiuinisti ung a 
testator’s assets (which was the case under discussion), would 
induce it to interfere with a foreign creditor resident abroad, suing 
for his debt in the courts of his own country, and that over such a 
creditor the Courts here could exercise no jurisdiction whatever. 

This was in effect an enunciation of the principle that a person 
domiciled abroad is not justiciable to the order of an English 
Court, except in respect of acts done or to be done in England, or 
in respect of property locally situate in England.(c) It was then 
further laid down that on the facts the Carron Iron Company, so 
far as they could be said to have any locality at all, must be con- 
sidered as a body <k locally situate ’’ in Scotland ; and that the 
fact that they had property in England, and a resident agent for 
the sale of their goods, though it might enable the Court to make 
its injunction effectual, could not justify its issue. The company 
was therefore regarded as having its domicil in Scotland, but it 
was not directly laid down that it might not have been also regarded 
as domiciled in England if the facts had warranted such a view. 

It was said, indeed, by Lord St. Leonards, who dissented from 
Lord Brougham and Lord Cranworth in the House of Lords, that 
it might. “ This company, I think, may properly be deemed both 
Scotch and English. It may, for the purposes of jurisdiction, be 
deemed to have two domicils. Its business is necessarily carried 

(а) Dunlop Co. v. Actiengcsdlschaff , clc. t Cndcll tfc Co. (1902), 1 K. B. (C. A.) 342, 
per Collins, M.It. 

(б) (1832), 5 H. L. C. 416; S. C. sub nom. Madaren v. Stainlon (1852), 16 Bc av. 

279. Followed in In re. Boysc, Crofton v. Crofton (1880), 47 L. J. Ch. 989. 

(r) Story, §§ 539, 540. Cf. Cooke v. Charles A. Vogelcr Co. (1901), A. ('. 102, 
per Lord Hals bury. 
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on by agents, and I do not know why its domicil should be con- 
sidered to be confined to the place where the goods are manu- 
factured. The business transacted in England is very extensive. 
The places of business may, for the purposes of jurisdiction, be 
properly deemed the domicil.” (a) It is to be observed that the 
dicta of Lord St. Leonards do not go the length of saying that a 
corporation may have two domicils for any purposes except those 
of jurisdiction, and the peculiar nature of the jurisdiction claimed 
should also be remembered. It will be seen in its proper place ( b ) 
that mere transient residence within the jurisdiction, coming far 
short of domicil, will be held to justify an English Court in acting 
in 'personam , when there is any equity affecting the person in 
relation to an act done or to be done, or to property locally situate 
in England. This sort of domiciliary residence, for the purpose 
of founding jurisdiction, is, in fact, the same condition as that 
which it has been already shown is required for the purpose of 
making a winding-up order against a non -registered foreign com- 
pany. Such a winding-up order is refused where the company has 
no branch office, or “ residence of its own,” in this country. (c) 

It is seldom, in fact, that the domicil of a corporation, strictly 
speaking, can come in question. The cases in which the test of 
domicil is usually applied are those which arise* on questions of 
marriage, divorce, legitimacy, and succession ; matters in \tfhich no 
legislation can give the so-called person of a corporation the power 
of partaking. What is most commonly disputed is the applicability 
or non-applicability of certain statutes which use the words 
“ residence ” or “ carrying on business,” to the facts proved with 
regard to a foreign corporation : and between these cases and 
those which turn on domicil proper there is a narrow but well- 
defined line to be drawn. Residence itself is, of course, a phase 
not strictly applicable to a corporation. Its use, in the words of 
Huddleston, B.,(d) is founded upon the habits of a natural man, 
and is therefore inapplicable to the artificial and legal person to 
which the name corporation is given by the law. Nervetheless, 
as residence has been appointed for some purposes as the test of 
a trader’s liability to the jurisdiction of the Crown, and as a cor- 
poration can undoubtedly trade, it has become necessary to 

(a) (1852), 5 H. L. C. 410, 440. Jt is probably to this view of double or multiplo 
domicil, for the purposes of jurisdiction, that Cotton, L.J., refers in Hoggin v. 
Comptoir d'Escompte. dc Paris (1880), W. N. 120. The theory does not extend to 
a foreign partnership: Russell v. C&mbcfort (J889), 23 Q. B. I). 526. And see 
St. Coba m ru v. II overman's Agency (1893), 2 Q. B. 06. 

(e) Infra , chaps, vi. (i.J, vii. (i), viii. (i.). 

(c) In re Lloyd Ocncrale Italiano (1885), 29 Gh. I). 219. 

(d) Cesena Sulphur Co. v. Nicholson (1876), L. R. 1 Ex. P. 428, 452. See infra. 
p 140, as to the extent to which this decision is affected by Colauhoun v. Brooks 
(1889), 14 A. C. 493. 
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Part 1. 

determine how far a corporation can reside. By schedule D. Persons. 
to the 2nd section of 16 & 17 Viet. c. 34, duties are granted to the (1 ^”v 

Crown ( inter alia) “ in respect of the annual profits or gains arising — - — : 

or accruing to any person residing within the United Kingdom corpomtimui, 
from aify profession, trade, employment, or vocation, whether ^ i( ]^ p of 
the same shall be carried on in the United Kingdom or elsewhere.' ” corporations. 
By s. 5 of the same statute and by 5 & 6 Viet. c. 35, s. 40, the 
word “ person ” as used here, includes “ corporation ” or “ joint- 
stock company.” The residence of a corporation within the 
United Kingdom is therefore made a conclusive test of its liability 
to pay income tax in respect of the whole of its yearly gains, 
wherever made. 

The cases that have been decided on the question of the “ resi- 
dence ”(a) of a corporation within the United Kingdom, for these 
purposes, by no means support the dicta of Lord St. Leonards in 
The Carron Iron Co. v. Maclaren.(b) just referred to, as to the 
possibility of a company having a double residence or doirh-i!.(c) 

In The Attornejf -General v. Alexander (r/), the question was as to 
the liability under the section of the Income Tax Acts, cited above, 
of the Imperial Ottoman Bank. It was proved that the bank was 
a corporation created by Turkish law, and had its seat fixed, by 
the concessioifand the statutes which constituted it, at Constanti- 
nople, with power to establish branches and agencies at other 
places. It was the State bank of Turkey, where it was a bank of 
issue, and was charged with the collection of the revenue, and 
with certain operations relating to the currency, and with the 
payment of interest on the public debt, and received from the 
State a subsidy on account of the business transacted by it. On 
its creation it took over and continued to carry on the business of 
an English bank in London ; and, since its creation, the annual 
meetings of shareholders had always been held, and dividends 
declared, in London ; though the statutes permitted the annual 
meetings to be held at any place which the committee of manage- 
ment might fix. It was held that the bank must be regarded as 
residing at Constantinople alone, where it had its seat, and not 
in London, and that it was consequently only liable to pay income 
tax on the profits made by it in England. u We have to deal 
with this question,” said Cleasbv, B., “ merely upon the words 


Foreign 


(a) But the expression “ residence ” seems to lie susceptible of more than ono 
interpretation, lie Jiowie, Ex parte Hreull (1880), 10 Ch. D. 484 (C. A.) per .lames, 
L.J., at p. 480 ; and of. Turnbull v. Inland Jiceniuc (1904), 7 F. (C't. of Soss.) 1. 

(b) (1852), 5 H. L. 410, 449. 

(e) The possibility that a corporation may have more than one residence was 
raised also, but not specifically decided, in Ooerz «fc f.'o.v. Hell (1904), 2 K. B. 130. 
per Channell, «!., at p. 140. 

\d) (1874), L. R. 10 Exch. 20. 
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Part I. ‘ any person residing in the United Kingdom.’ Now, if residence 
" * could not be predicated of a corporation, if the idea were not 
Cap. V. applicable to a corporation under this Act of Parliament, then, 
Foreign of course, the first branch of the schedule could not apply. The 
Cor porati ons . ar g Umen fc j g no t p U t on that ground ; and we have td» consider 
Residence of whether it is made out, not only that the word £ person ’ is fulfilled 
corporations. ^ body, which is a corporation, but whether the terms 
‘ residing within the United Kingdom ’ are also satisfied. ... It 
appears to me sufficient to say that, looking at the constitution of 
the Imperial Ottoman Bank, we can see it did not carry on business 
in England in such a sense that we should be justified in saying it 
resided here. ... It is not made out that the bank is resident in 
England, or is even carrying on its business here, though some 
of its business is carried on hcrc.”(a) “ It was contended at 
first,” said Amphlett, B., in the same case, “ that a person carrying 
on business in London or elsewhere might be said to reside where 
he was carrying on business : so that, if he had two or three 
establishments in different countries, he might be said to reside 
in any of those countries. . . . But this was abandoned as un- 
tenable ;(b) and if that is so, if an individual cannot be said to 
reside wherever he carries on his business, how can a foreign 
corporation be said to reside within the kingdoiti for no^ other 
reason than that it carries on business there ? It must follow the 
same rule. What, then, is the reasonable meaning of a corporation 
residing anywhere ? It appears to me that it is this : that a 
corporation may be said to reside wherever it has its seat.”(c) 

The principle of these judgments is confirmed by the later 
decision in the analogous case of The Cesena Sulphur Company v. 
Nicholson, (d) which depended upon the same statute. Both in that 
case and in the instance of The Calcutta Jute Mills Company v. 
Nicholson, which was argued at the same time, the corporation in 
question was incorporated under the English statutes (the Com- 
panies Acts, 18(52 and 1807), with a board of directors who met in 
England, where the head office was situated. In both cases the 
profits were exclusively earned abroad, where the whole of the 
practical business was carried on ; and in both cases it was decided 
that the company was resident in England, and must pay income 
tax upon the whole amount of its profits, wherever earned. (e) 

(a) (1874), L. R. 10 Ex. 32. 

(b) SnUey v. Attorney-General, 5 II. & N. 711 ; 29 L. J. Ex. 464. 

(c) (1874,, L. R. 10 Ex. 20, 33. (d) (1876), h. R. 1 Ex. I>. 428. 

(e) It will bo seen, infra (Part II. chap, vii.), that these cases were questioned, 
if not over-ruled, as far as the quantum upon which income tax was payable, by 
Colquhoun v. Brooks (1889), 14 A. 0. 493. So far as they illustrate the facts which 
amount to residence by a corporation, their authority does not seem to be inter- 
fered with. 
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The decision of Kelly, C.B., was based upon the ground that, tol. 
whether there might or might not be more than one place at 
which the same corporation or joint-stock company resided, a Cap. V. 
joint-stock company did at any rate reside where its place of Foreign 
incorpor^ion was, where the meetings of the whole company, or Corporotooiw. 
those who represented it, were held, and where its governing body Residence of 
met in bodily presence for the purposes of the company, and cor P oratlon8 * 
exercised the powers conferred upon it by statute and by the 
articles of association. “ The use of t-lie word ‘ residence/ ” said 
Huddleston, B.,(a) “ is founded upon the habits of a natural man, 
and is therefore inapplicable to the artificial and legal person 
whom we call a corporation. But for the purpose of giving effect 
to the words of the Legislature an artificial residence must be 
assigned to this artificial person, and one formed on the analogy 
of natural persons. ... I do not think that the principle of law 
is really disputed, that the artificial residence which must be 
assigned to the artificial person is the place where the real business 
is carried on.” It will be seen that though Kelly, O.B., guarded 
himself from being supposed to lay down that a corporation could 
have but one residence, the language just cited is not limited by a 
similar restriction, and points strongly to that proposition. The 
language of Argphlett, B., in The Attorney -General v. Alexander is, 
as has? been already pointed out, even more decided. It is obvious 
that if the artificial residence which is attributed to an artificial 
person is to be analogous to the natural residence attributed to a 
natural person, the analogy must be carried out consistently. 

The birth-place of a natural individual is not conclusive evidence 
of his domicil or his residence. It is prima facie evidence of his 
domicil of origin, and his domicil of origin is prima facie his actual 
domicil and residence de facto. lie may be a man who once resided 
in one country, and now resides in another, but he can only be 
residing in one country at the time the inquiry is made. (b) So in 
the case of an artificial person, incorporation and registration arc 
or should be merely facts to be taken into consideration in deter- 
mining the locality of the artificial residence which is to be attri- 
buted to the corporation. Prima facie they show where it resides ; 
but if it is established that the seat of its business is elsewhere, 
that it has in fact left its birth-place, those circumstances arc 
no more conclusive than is the circumstance of birth in the case 
of the natural individual. (c) Further, just as a natural person 

(а) Cesena Sulphur Co. v. Nicholson (1870), L. 11. 1 Ex. 1). 428, 452, 454. 

(б) Story, § 45 a ; SorrtetviUe v. Somerville (1801), f» Vos. 780. This docs not 
apply to mercantile domicil in time of war : The Jongc Mussina (1804), 5 C. Rob. 

297. 

(c) Cesena Sulphur Co. v. Nicholson (1870), L. R. 1 Ex. 1). 428, 453. 
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Part I. must be pronounced, for the purposes of domicil, to be resident in 

P erson s. gome Qne pj ace more than in any other, however nicely balanced 

Cap, V. the evidence may be, so a corporation should be regarded as 

Foreign necessarily having its seat or centre of operations (der MittelpunJct 

Cor poratio ns. ^ es Geschdfles — le centre de Ventreprise) in some one spat to the 
Residence of exclusion of all others. It may be difficult to decide between 
corporations. ^ wo or more places whose claims appear conflicting, but it appears 
to be the duty of the law to pronounce between them, and to 
declare that in fact as well as in law one establishment is the centre 
where the corporation resides, while the other establishments are 
merely branch offices or agencies. 

The seat of a corporation being therefore the place where the 
business is carried on, the English decisions on those statutes 
which make it necessary, for the purposes of county court juris- 
diction, to determine where the place of business of the plaintiff 
or defendant is carried on, (a) will afford some assistance in answer- 
ing the question in individual cases. Thus it has been held that 
the place of business of a lime, cement, brick, and manure company 
was at their works in Somersetshire, where the lime, &c., was 
made, sold, and delivered, and not in London, where the registered 
office was situate, and the meetings of the directors had been 
held ;(6) that a registered company does not “ carry on its business ” 
where an agent sells its goods in his own name ;(c) that the Great 
Western Railway Company carried on its business at Paddington, 
the London and North-Western Railway Company at Euston 
Square, and the Great Northern Railway Company at King’s 
Cross, and not at the minor stations on the line ;(d) and that the 
seat of the business of a promenade pier company was in London, 
where the registered office was situate, and the general business 
transacted, although the pier, the erection and maintenance of 
which were the sole objects of the company’s existence, and from 
which the whole revenue of the company was derived, was situate 
at Aberystwith in Wales. (e) And a railway company incorporated 
under a private Act of the British Parliament for the purpose of 
making a railway in Ireland, with an office in Westminster for the 
transaction of business, and no property or effects in Ireland, was 
held to be a foreign corporation so as to be bound to give security 

(«) Taylor v. Crowland Gas and Coke Co. (1855), 11 Ex. 1 ; 24 L. J. Ex. 
233. 

(b) Keynsham lilac Lias Lime Co. v. Baker , 33 L. J. Ex. 41. -But. see Ccsena 
Sulphur Co. v. Nicholson (1870), L. R. 1 Ex. 428, cited above, with which 
this case appears scarcely consistent. 

(c) Oliharn Building , <fcc. G’o. v. Ueald , 33 L. J. Ex. 230. 

(d) Adams v. Great Western By. Co. (1801), 30 L. J. Ex. 124 ; OH. & N. 404 ; 
Brown v. London and North-Western By. Go. 32 L. J. Q. B. 318 ; 4 B. & S. 320 ; 
Shicls v. Gnat Northern By. Co. 30 L. J. Q. B. 331. 

(c) Aberystwith Promenade Pier Co. v. Cooper (1805) 35 L. ,J. y. B. 44. 
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for costs when suing in England. (a) Whether these decisions are Part I. 
all strictly in concord is not so important as the general conclusion * > ER80N 8 ‘ 
to which they point, that the question where a corporation resides, Cap. V. 
dwells, has its scat, or carries on its business, is one and the same Foreign, 
question of fact, depending for its answer, as does the question of Cor P^^° n «- 
domicil in the case of an individual, upon a review of all the cir- Residence of 
cumstances of the particular case. Notwithstanding certain to, I K)rationH * 
ambiguous expressions in the case of The Carron Iron Company v. 
Maclaren,(b) which have been already referred to, it seems probable 
that this sort of residence is the nearest approach to the domicil 
of an individual of which the artificial person called a corporation 
is capable. (c) 

The idea of domicil “ by election,” which is occasionally intro- 
duced into French contracts, is relevant in this connection ; but 
it is hardly more than a figure of speech. A corporation, like an 
individual, may contract that it shall be dealt with as if it were 
domiciled in any specified country, or that it will submit to cny 
specified jurisdiction. Having so contracted, it will be held to its 
agreement ; and service of a writ in the manner stipulated for by 
the contract will be considered valid. (d) The cases with regard to 
individuals are analogous. (c) 

The conception of nationality, like that of domicil, can only be Nationality 
applied^) corporations in a metaphorical sense ; but in time of war 
it may often be necessary to consider it as so applicable. It would 
appear clear that a corporation is for some purposes to be regarded 
as a subject of the State by whose law it was incorporated, and in 
which it is registered, and carries on its business^/) In the case 
cited all these conditions existed. In the not uncommon case of a 
company registered and incorporated in England, but actually 
carrying on the whole of its business abroad, it seems probable that 
the question of nationality would have to be decided by the same 
practical considerations as the question of its domicil. (y) It 
is difficult to conceive a corporation as domiciled in one State, 

(а) Kilkenny , Ac., By. Co. v. Feilden , 6 Ex. 81 ; 20 L. J. Ex. 141 ; Edin- 
burgh and Leith By. Co. v. Dawson , 7 Howl. 573. 

(б) (1852), 5 H. L. C. 416. 

(c) See further, as to tlio meaning of the expression “ ordinarily resident ” (in 
connection with service of writs or notices on juts oils or corporations out of tlio 
jurisdiction — R. S. 0. Ord. xi. r. 1), Ghikis v. Mu sums (1000), 25 T. L. R. 225 ; 

Allison v. Independent Press Cable Association of Australasia , Lid. (1011), 28 
T. L. R. 128, C. A. ; Actiesselskabct Dampskib “ Hercules ” v. Grand Trunk Pacific 
By. Co. (1912), 1 K. B. 222, 0. A. 

(d) The Tharsis Sulphur Co. v. La Societe des Meiaux (1889), 58 L. J. Q. 15. 435. 

(e) Copin v. Adamson (1874), L. R. 1 Ex. 1). 17 ; Vallee v. Dumerguc (1849), 

4 Ex. 290 ; infra, chap. xi. 

(/) Driefontein Consolidated Gold Co. v. Janson (1000), 2 Q. B. 330, 346, S. C. 

02), A. C. 484, 490. 

g) Ante, p. 136. In Attorney-General v. Jewish Colonisation Ass. (1900), 

. B. 556, at p. 575, Darling, J., appears to treat the domicil and nationality of 

ompany as equivalent expressions. 
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Part I. and belonging by nationality to another, both conceptions being 
^ P erson s. artificial in their character. The contention that the 

Cap. V. nationality of the shareholders in a company affected the question 
Foreign was rejected by Mathew, J., in the Driefontein Case last cited ; 
Cor porati ons. an( j fcy Lord Macnaghten in the same case in the House of Lords. 
Discovery Foreign corporations, when once they have become litigants 

corporations * n an English cour t, occupy the same position as natural individual 

persons ; and their peculiar nature is not allowed to deprive their 
opponent of any of the ordinary rights incidental to litigation. 
Order xxxi. r. 5 of the schedule to the Judicature Act provides 

that if any party to an action be a body corporate or any other 

body of persons, empowered by law to sue or be sued, whether 
in its own name or in the name of any officer or other person, 
any opposite party may apply at chambers for an order allowing 
him to deliver interrogatories to any member or officer of such 
corporation or body of persons, and an order may be made ac- 
cordingly. Whether a foreign corporation, incorporated by foreign 
and not by English law, was included under the general term 
corporation might perhaps have been disputed ; but it has been 
sufficiently shown that it is at any rate a “ body of persons em- 
powered by law to sue or be sued,” and it therefore clearly comes 
within the latter part of the rule. But it has recently been held 
that in the case of a foreign partnership, as distinguished* from a 
foreign corporation, service on the manager of the London agency 
under Order ix. r. 6, is insufficient. (a) The same rule has been 
applied to the case of a foreign republic, in a case (6) from which 
it appears that where the foreign corporation or State is plaintiff, 
all proceedings may be stayed until a proper person is named on 
its behalf to give discovery. (c) 

The liability of members of a foreign corporation, if sued in 
the United Kingdom, will be determined by the law of the State 
under which the corporation was constituted. If by the constitu- 
tion of the company the members are wholly irresponsible, or 
responsible only to a limited extent, the same liability will attach 
to them in this country, {d) When the company is not incorporated 
and must therefore be regarded as a mere association of individuals, 
the question must be treated as one of agency. For this purpose 
it would appear that the foreign law would be material only on 

(a) Russell v. Cambefort (1889), 23 Q. B. D. .526. Followed in *S7. Gobain v. 
Hoycrman 1 8 Agency (1893), 2 Q. B. 9G. 

(b) Rep bite of Costa Rica v. Erlanger (1875). L. R. 1 Ch. D. 171. 

(c) As to the right of a foreign shareholder in an English company to oppose 
winding-up petition without giving security for costs, see Re Percy , «fcc. Co . L. R. 
2 Ch. D. 531. 

(d) General Steam Nav . Co. v. Guillm (1843), 11 M. & W. 877 ; Bateman v. 
Service (1881), 6 A. C. 386 ; Lindloy on Companies, 6th ed. (1902), 1227. 2 
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the question of the authority given ; and that for other purposes, 

the liability of the individuals composing the association would be 

determined by the law of the place where they acted or contracted Cap - v - 

bv their agent. The subject does not appear to have been prac- Foreign 

tically dismissed. («) Partn^hips. 

Partnerships. 

Partnerships, or unincorporated associations of individuals for 
the purpose of carrying on business in common, may by English 
law sue and be sued in the name of the firm (Judicature Act and 
Rules, June 1891, Order xlviii. (a) r. 1). By the terms of the 
rule cited, a partnership for this purpose consists of u any two or 
more persons claiming or being liable as co-partners and currying 
on business within the jurisdiction The words in italics were 
added in 1891 (June 19th) to the former rule of 1883, and the 
decisions on this subject prior to that date cannot therefore be 
accepted without examination. (b) The words of this rule are " ale 
enough to include all persons carrying on business within the 
jurisdiction, whatever their domicil, nationality, or residence ; 
and Order xlviii. (a) rr. 3 and 8 seem to show that it was intended 
to have a general application. In Grant v. Anderson jc) however, 
an opinion was Expressed by Wright, J., that the rule was not 
applicable to foreigners resident abroad ; but. the Court of Appeal 
refused to indorse this ruling, and dismissed the appeal on another 
ground. It has since been expressly decided by the Court of 
Appeal that the rule is so applicable, whether the partners reside 
within the jurisdiction or not, and whether their nationality is 
ioreign, British, or colonial. (d) The only condition now to be 
considered is whether the firm carries on business within the juris- 
diction. If this condition is not satisfied, the writ must he issued 
in the names of or against the individual partners ; and leave must, 
be obtained to serve the writ or notice of writ abroad if necessary (e). 

Carrying on business within the jurisdiction . -This must, be a 
question of fact. In ordinary cases it will be established by 
showing that there is within the jurisdiction a place of business 
held in the name of the firm, where business is carried on by a 

(a) Lindlcy on Companies, l.c., Story’s Conflict of Laws, § 320 (a) ; Maunder v. 

Lloyd, 2 J. A; H. 718. 

(b) Russell v. Cambefort (1889), 23 Q. B. I). 52(5; Western National Bank of 
N. York v. Perez d? Co. (1891). 1 Q. Ii. 304 ; Hein* norm v. Hale (J89I), 2 Q. B. 

83 ; Dobson v. Fasti (1891), 2 Q. B. 92, were cases d< ided under the old rule, ami 
cannot now therefore be relied on. The eases of Shepherd v. flinch. 4f> Ch. I). 

231. and Lysaghl v. Clark (1891), 1 Q. B. . r >f»l, arc also out of date, hut appear 
in consonance with the new rule 

(c) Grant v. Anderson (1892), 2 Q. B. 108, 117. 

(d) Worcester City Banking Co. v. Fi drank d* Co. (1894), 1 Q. B. 784. 

(c) J ndigo Co. v. Qgilvy ( 1 891 ), 2 ( ’h. 3 1 . Rules of Sup. Court, Orel . x I. Lindlcy 
on Partnership, 8th ed. (1912), p. 320. 

K 
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Part I. partner, or by a paid employe of the firm, on its account. But 
P erson s. <«, nia y }j e one thing to carry on business within the jurisdiction 
Cap. V- and another to have a place of business within the jurisdiction ’ (a) 
Foreign And a place of business bearing the firm name, but managed 
Part nersh ips, an agent, and not a servant of the firm, has * been held 
insufficient. (6) 

An individual foreigner carrying on business within the juris- 
diction under a firm name, is not within R. S. C. Order xlviii. (a) 
r. 1, and he must be sued in his own name, and served with notice 
of the writ if abroad, or personally if service can be effected in this 
country, (c) 

A foreign firm not carrying on business within the jurisdiction 
may by agreement be bound to accept service within the juris- 
diction, and such service will be good.(ri) And a foreign firm 
suing in an English Court as plaintiff is bound to submit to the 
jurisdiction of the Court in respect of any counter-claim raised 
against it.(e) 

The jurisdiction of the Court to dissolve a partnership carrying 
on business within the United Kingdom must, it is conceived, 
depend upon the domicil, or at any rate the residence, of the 
partners against whom dissolution is sought. The mere fact that 
the firm had a place of business in England where it traded by 
its servants would be insufficient. 4 

As to bankruptcy, it is enacted by the Bankruptcy Rules, 1886, 
r. 264, that no order of adjudication shall be made against a firm 
in the firm name, but it shall be made against the partners in- 
dividually. And it has been decided that an English Court has no 
jurisdiction to make an adjudication of bankruptcy against a 
foreigner domiciled and resident abroad, and not served in England, 
though he is a member of a partnership trading in England, some 
of the partners in which were British subjects residing in England.(/) 
In such a case, therefore, the property of foreign partners cannot 
be made available, except by taking proceedings against such 
partners in the country where they reside. If there are assets in 
this country, the fact that bankruptcy proceedings have been 
already commenced abroad is no bar to proceedings here, except 

(a) lVr Esher, M.U., Worcester Banking Co. v. Firhank (1894), 1 Q. B. 784, 788. 
See Baillic v. Goodwin (1889), 33 Ch. 1). 904 ; Jlcincmunn v. Hale (1891), 2 Q. B. 
83 ; Grant v. Anderson (1892), 2 Q. B. 108. 

(b) Bailin' v. Goodwin (1889), 33 (-h. 1). 904. 

v f) St. Gobain v. lloyerman's Agency (1893), 2 Q. B. 99 ; cf. on this point Russell 
v. Campion (1889), 23 Q. B. D. 526, over-ruling O'Neil v. Clason (1876), 46 L. J. 
Q ( . B. 191 . See as to service in this country, Carrick v. Hancock ( 1 895), 1 2 T. L. R. 59. 

( d 1 Montgomery v. Liehenthal (1898), 1 Q. B. i). 87. But neither a person nor a 
firm can by agreement give increased power to order sevice out of the jurisdiction ; 
British Wagon Co. v. Gray (1896), 1 Q. B. 45. 

(e) Qriendtoovcn v. Hamlyn do Co. 8 T. L. R. 231. 

(/) Ex ftarte Main, Rc Sowers (1879), 12 Cb. jp. 522. 
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perhaps as to such of the partners as are domiciled in the country ^art JL 

where bankruptcy proceedings were first commenced. (a) 

Cap. V. 


Foreign 

# (ii.) Foreign States and Sovereigns. States . 

With regard to any particular municipal law, a foreign State Personality 
must be regarded as occupying a position closely analogous to of State8 ‘ 
that of a foreign corporation ; the personality of the latter being 
conferred upon it by its own municipal law. while that of the 
former is created by the public law of nations. “Every Govern- 
ment,’ ‘ says Lord (Van worth, “in its dealings with others neces- 
sarily partakes in many respects of the character of a corporation. 

It must, of necessity, be treated as a body having perpetual suc- 
cession. It would not be represented by all or any of the individuals 
of whom it is from time to time composed. With respect to the 
provisional Government, during the time of the transactions in 
question, material changes took place as to the persons who f*\»n 
time to time exercised its functions. It is impossible to sa* that 
the defendants ever were agents of all or any of the individuals 
who from time to time composed that Government. Those who, 
as constituting the Government, stood, if they did stand, in the 
relation of cestui* fjue trust or of principals towards the defendants, 
ceased to fill that character when they ceased to be members of 
the Government ; so that, tin* executive Government being now 
at. an end. either the defendants have ceased to fill the character 


of trustees or agents at all, or they have 4 become trustees or agents 
for the plaintiff, as the person now in possession of the supreme 
authority. The case may be likened to that of a person who had 
property in his hands entrusted to him bv a. corporation/’^) The 
passage just cited shows that the analogy between a corporation 
and a State may lie pushed even further. When the Government 
in possession of the supreme authority assumes a democratic or 
republican form, the State occupies the position, with regard to 
foreign municipal law. of a corporation aggregate. When the 
constitution of the State is monarchical, the Sovereign is regarded 
as a corporation sole. Until comparatively modern days, the 
maxim of the French despot, “ L'Etat. rest moi'' was so far true 


that the Sovereign was universally regarded as the essential repre- of 
scuta tive of the State over which lie ruled ; and it was well settled foreign 


that a foreign Sovereign could sue in an English Court long Indore 


Sovereign 
to huh. 


(а) Ex parte Chdlv . , Hr A r tula Hermann h ( 1 890), 24 Q. B. D. 040; Lind Icy on 
Partnership, 8th ecJ. (1912), p. 040. CJf. Emanvel v. Synum (1007), 1 K. B. 235, 
(1908), 1 K. B. 302 ; He Anderson (1911). 1 K. B. 890. 

(б) King oj Two Sicilies v. Wilcox (1851), 20 L. J. Ch. 417, 420 ; 1 *Sim. N. S. 
301. 
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Persons. 

Cap. V. 


Foreign 

States. 
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the personality of a republic or confederation of States came in 
question. (a) Nor is the admitted right of a foreign Sovereign 
to sue confined either to his own private and personal injuries, 
or even to the rights of property which are vested in him by the 
law of his State. He is the representative of his natiov, and may 
sue in respect of all public political rights which belong to him 
as such, whether they are, for internal purposes, vested in him, 
or in some legislative or representative body of the State. (ft) And 
so soon as a de facto Government, whether revolutionary or not, 
is recognised by foreign Governments, it would seem to acquire 
all the rights and liabilities of its predecessor, which it is capable 
of transmitting in like manner. Thus a private subject may safely 
contract with a de facto Government of a foreign State which his 
own Government has recognised. (c) Even where a de facto 
Government has never been recognised by the Government of a 
private individual who contracts with it, the Government which 
succeeds to the de facto Government cannot displace the rights 
acquired by the individual who so contracts. Thus, where the 
Confederate States of America had sent goods held by them as 
public property to England under a contract, it was held that 
the United States could not, after the Civil War was over, repudiate 
the contract and recover the goods. (d) 

The question whether a particular government, tribe, *or other 
association is or is not an independent sovereign State, is one 
which the Court in England will answer for itself, taking judicial 
cognisance of the facts that are within the knowledge of the 
Crown. (e) If necessary, the Court itself applies (through the 
Foreign Office) to the Crown for information//) and whether 
or not it is correct to say that the Court will also take judicial 
cognisance of the territorial boundaries (for the purposes of juris- 
diction or otherwise) of a foreign State, it has been held to be 
required by considerations of State policy that the Courts should 
act in unison with the Crown in dealing with such matters. ((7) In 
accordance with this principle, the same mode of ascertaining the 

(a) Rollc, Abridgment, tit. “ Admiralty,” E. 3 ; King of Spain v. TJutlett 
(1828), 1 Dow. & Cl. 109 ; Nabob of Arcot v. East India Co. (1793), 3 11. 0. C. 291 ; 
S. C. 4 B. C. C. 180 ; Emperor of Brazil v. Robinson (1838), 1 Dowl. P. C. 522. 

(b) Emperor of Austria v. Day (1801), 2 Ciff. 028. 

(c) Republic of Peru v. Dreyfus (1888), 38 Ch. D. 348. Of. United States of 
America v. McRae (1867), L. R. 8 Eq. 09. 

(d) United States of America v. Prioleau (1865), 2 H. & M. 559. 

(e) Emperor of Austria v. Day (1861), 30 L. J. Ch. 090 ; Thompson v. Powles 
(1328), 2 Sim. J94; City of Berne v. Bank of England (1804), 9 Vos. 347. 
So as to the existence of war with a foreign Slate, It. v. De Berenger (1814), 
3M. &S. 67. 

(/) Taylor v. Barclay (1828), 2 Sim. 213. 7 L. J. Ch. 05 ; The Cliarlcieh (1873), 
Ij. R. 4 A. & E. 59 ; MigheU v. Johort (Sultan of) (1894). 1 Q. B. 149. 

(g) Foster v. Globe Venture Syndicate (1900), 09 L. Ch. 375. 
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facts by inquiry from the Foreign Office was adopted by Farwell, J., 
in the case last cited. 

It is of course obvious that a foreign Sovereign cannot sue in 
respect of an international wrong — i.e. an injury done by one 
State to fftiother. The only redress for such an injury as that 
lies in diplomacy or war ; but whenever either the private pro- 
perty of the Sovereign, or the public property of the State of 
which he is the impersonation, is injured by a private individual 
belonging to another State, the tribunals of that State are avail- 
able to repair the wrong. (a) It appears, however, to have been 
laid down as a rule by the House of Lords in the case of the King 
of Spain, and adopted by the Court of Chancery in The Emperor 
of Austria v. Day , that the dignity of such a plaintiff is not to be 
disparaged by giving him costs. 

It has been already stated that the interpretation clause in the 
schedule to the Judicature Acts includes in the word “ person,” 
in the construction of the Rules of the Court, corporations *?cd 
bodies politic (Order lxxi. r. 1, schedule to Judicature Acts, 

1873 and 1875); language which in itself points to a distinction 
between ordinary foreign corporations and those greater inter- 
national personalities which are commonly called States, and is 
probably borrowed from language used by Lord Hatherley in a 
well-known modern case, (b) in which the principle that such 
bodies politic have a right to sue was eventually laid down by 
the Court of Appeal. (r) 

It will be seen that the only difficulty in recognising the right Right of 
of a foreign State to sue in an English Court, as distinguished from ytnVe toHiir 
the Sovereign of such a State, arose from the simple fact that a 
State had not, on the ordinary principles of law, any individuality 
which entitled it to the rights of a natural person — in other words, 
it was neither a natural person nor an artificial person, such as a 
corporation. In other respects, the arguments in favour of the 
right of a Sovereign to sue in his representative character applied 
with equal force to the right of a nation living under a democratic 
form of government. “ I have no doubt,” says Lord Redesdale, 
u but a foreign Sovereign may sue in this country ; otherwise 

(a) King oj Two Sicilies v. Wilcox (1851 ), 1 Sim. N. S. HOI ; Unlit It v. King of 
Spain (1828), 1 How. & Cl. 1B!I; Emperor of A ustria v. Day (1801). 2 Gift. 028. 

The publiu property of a foreign Sovereign, transiently present in this country, 
cannot be interfered with or attached by an English Court ; and sueh Sovereign 
will bo able to obtain an order allowing him to remove it, though an injunction 
restraining other persons from doing so lias been granted ; Vuvasscur v. Krupp 
(1878), 9 Ch. 1). 351 ; 39 L. T. 437. A foreign Sovereign does not waive or lose 
his rights in this respect by submitting to be made a party in order to apply to 
the English Court : ibid. ; cf. infra. 

(b) United States of America v. Wagner (1807), L. R. 3 Kq. 724, 731. 

(r) S. C. 2 Ch. 582. 
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there would be a right without a remedy. He sues here on behalf 
of his subjects ; and if foreign Sovereigns were not allowed to do 
that, the refusal might be a cause of war.”(a) A plausible objection 
was, however, raised to the right of a State to sue in its own im- 
personal name, on the ground that such a plaintiff would be able 
to sue without naming any person to act on its behalf, or to comply 
with the ordinary requisitions of justice in the progress of the suit, 
thus obtaining an advantage which no other suitor could secure. (6) 
This difficulty has, however, been overcome in the case of an 
ordinary foreign corporation for trading purposes, by making 
the secretary or other officer a party for the purpose of discovery, 
the Court assuming that such officer is under the control of the 
corporation ;(c) but it was at first regarded as an insuperable bar 
to an action by a corporate State not represented by a Sovereign. 
Thus, in the Columbian Government v. Rothschild , a demurrer was 
allowed to a bill brought by the Columbian Government in that 
name. “ A foreign State/’ said Sir J. Leach, “ is as well entitled 
as any individual to the aid of this Court in the assertion of its 
rights, but it must sue in a form which makes it possible for this 
Court to do justice to the defendants. It must sue in the names 
of some public officers who are entitled to represent the interests 
of the State, and upon whom process can be served on (.he part 
of the defendants, and who can be called upon to answer the cross 
bill of the defendants. This general description of the 4 Columbian 
Government ’ precludes the defendants from these just rights ; 
and no instance can be stated in which this Court has entertained 
the suit of a foreign State by such a description.”^) This decision 
was recognised by the House of Lords in Kimj of SjHiin v. Ilullett 
and Hullett v. Kimj of Spain, (e) and followed by V.C. Page Wood 
(Lord Hatherley) in 18(57 ; but his judgment was expressly reversed 
by the Court of Appeal, and The Columbian Government v. Rothschild 
distinguished. “ The dictum ,” said Lord Chelmsford, <£ that a 
foreign State must sue in the name of some public officers who are 
entitled to represent the interests of the State must have referred 
to some persons or body in whom the interests of the State were 
vested, and who were, therefore, entitled to represent it in a suit. 
There was nothing upon the face of the bill to indicate whether 
the Government of Columbia was such a body, or, indeed, of whom 
it was composed ; so that , if the defendants had been desirous 

(a) LMlctt v. King of Spain (1828), 1 Dow. & 01. 174. 

(b) United States of America v. Wagner (J8<»7), L. R. 3 Kq. 724, 731 ; Columbian 
Government v. Rothschild (1826), 1 Sim. 94. 

(c) Collins Co. v. Brown (1857), 3 K. &. J. 422; Wnch v. Meal, 3 P. Wins. 
311. 

(d) (1826), 1 Sim. 94, 103. 

(f) (1828), 7 BL N. S. 359 ; 2 Bl. N. S. 31. 
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of filing a cross bill, they would have been wholly unable, from Part I. 

information contained in the original bill, to know upon whom 1 

process should be served. ... I do not see what injustice can lie tUr. V. 

done by permitting the United States of America to proceed in Foreign 

this case •in their own name. ... If the defendant wishes to 

obtain a discovery, and files a cross bill for that purpose, he may 
apply to the United States to name some person from whom the 
discovery sought for may be obtained, and if they refuse to furnish 
him with this information, the Court will be justified in staying the 
proceedings in the suit until the defendants demand is com- 
plied with. ? '(«) And Lord Cairns said, in the same case, that 
nothing could be more unreasonable than to suppose that Sir 
J. Leach meant, in Columbian Government v. Rothschild , to decide, 
and to decide for the first time, that a republic could not sue in 
its own name, but must have, or must create, some officer to 
maintain a suit on its behalf. But there is no rule that the person 
suing in respect of the public property or interest of a State m.t .t 
be a monarch, republic, or other titular representative and 
where a contract was made with the Spanish Minister of Marine 
(ex nomine) it was held that the Spanish Minister of Marine for the 
time being could sue upon such contract.(fc) 

The principle, •then, that a State not represented by a Sovereign 
may nevertheless sue in its own name in English Courts, as a 
personality created by the law of nations, must be taken as settled, 
and lias been followed in several subsequent cases. (r) This in- 
tangible personality does, in fact, occupy exactly the same position 
in a republic that the Sovereign holds in a monarchy. The 
Sovereign, in a monarchical form of government, may, as between 
himself and his subjects, be a trustee for the latter, more or less 
limited in his powers over the property which lie seeks bv action 
to recover. But in the Courts of a foreign State, as in diplomatic 
intercourse with the Government of a foreign State, it is the 
Sovereign, and not the. State, or the, subjects of the Sovereign, 
that is recognised. From him, and as representing him indi- 
vidually, and not his State or kingdom, is an ambassador received. 

In him individually, and not in a representative capacity, is the 
public property assumed by all other States, and by the Courts of 
all other States, to be vested. In a republic, on the other hand, 

(a) United States of America v. Wagner ( 1 NOT), L. R. 2 C‘h. . r >H2, 589. Thin pro- 
cedure was actually followed in Republic of Peru v. Wegmiin (1875), L. K. 2l> Eq. 

140. The person named should have been made defendant in a cross suit under 
the old practice ; sec now Judicature Acts, Order NX i. r. 4. 

(b) Castaneda v. Clydebank Engineering Co. (1902), A. C. 524. 

(r) Republic of Liberia v. Imperial Rank (1873), L. K. 10 Eo. 170; 0 Ch. 500; 

Republic of Costa Rica v. Erlanger (1875), L. K. 19 Eq. 33 ; Republic of Peru v. 

1 Veguclin (1875), L. R. 7 C. P. 352 ; 20 Eq. 140. 
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the sovereign power, and with it the public property, is held to 
remain and to reside in the State itself, and not in any officer of 
the State. It is from the State that an ambassador is accredited, 
and it is with the State that the diplomatic intercourse is con- 
ducted, (a) The right to the public property of the State must 
draw with it the right to sue for that property, and to enforce 
the chases in action which are a part of it. Hence the only diffi- 
culty in the way of recognising the right of a State to sue in its 
own name could never have been more than a technical one, 
the proper method of overcoming which has already been indi- 
cated. (6) 

The liability of a foreign State or Sovereign to be sued in the 
tribunals of another country rests of course upon very different 
principles. A Sovereign or a sovereign State who submits to the 
jurisdiction of a foreign tribunal for the purpose of obtaining relief 
does, of course, by asking its assistance, impliedly waive any 
sanctity or protection which the law of nations gives him or 
it, and stands, with reference to the procedure and practice of the 
Court, in the position of an ordinary litigant. (c) But this is only 
for the purposes of the suit ; and therefore, though a Sovereign 
so suing submits to the jurisdiction so far as any bill of discovery, 
defence, set-off, or counter-claim in the nature of. set-off, is con- 
cerned, he does not submit to the jurisdiction generally, sb as to 
be liable to an independent counter-claim or cross action. The test 
appears to be, whether the counter-claim is a matter which ought to 
be entertained so as to do justice in the original action. Thus, 
when a foreign sovereign State brought an action in England 
against concessionaires of a railway for the purpose of appointing 
new trustees, a counter-claim for moneys payable under the con- 
cession was struck out .(d) So a counter-claim for libel was struck 
out, in a similar action. (e) In both the cases cited, it was said 
that the counter-claim was so foreign to the subject-matter of the 
action that it would have been inconvenient in any case ; but the 
principle w r as nevertheless clearly laid down. Even where a 
proposed counter-claim would have been otherwise sufficiently 
connected with the action, it has been held that it was excluded 

(a) J\t Lord Cairns, in United States of America v. Wagner (1807), L. R. 2 Ch. 

r>82, cm. 

(h) Republic of Peru v. Wcguclin (1875), L. R. 20 Eq. 140. 

(c) llullett v. King of Spain (1S28), 4 Rush. 225, 500; 1 Dow. & Cl. 169; 
1 Cl & E. 333 ; 7 Bl. N. 8. 355) ; Duke of Brunswick v. King of Hanover (1844), 
0 Bcav. 1. Ah to the position of a foreign Sovereign when plaint i if, and his 
liability u» give security for costs to a defendant who counter-claims in an Admiralty 
action, see The Nnvfmttle. (1885), 10 1*. D. 33, and infra. 

{d\ S. A. Republic v. Transvaal Northern Ry. Co. (1898), 1 Ch. 190; 67 L. J. Ch. 
92 

(e) S. .*1. Republic v. Compagnic. Franco-Beige , tVr. (1897), 2 Ch. 487; 00 L. .J. Ch. 

747. 
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by the treaty provisions between the British and Japanese 
Governments, and the Orders in Council made in conse- 
quence.^) 

There is not, however, any authority for holding that a foreign 
Sovereign who has not so submitted himself to the jurisdiction of 
a Court of another country, may be sued or made amenable in it ; 
and if such an action was nominally maintainable, the judgment 
of the Court in it could not, of course, be executed without a 
breach of public international law, and the danger of incurring war. 
In Calvin's Case (b) it is indeed said that if a King of a foreign 
nation come into England, by the leave of the King of this realm 
(as it ought to be), he shall sue and be sued by the name of a King ; 
but the object of the dictum is to show, not that a foreign 
Sovereign may be sued, but that a foreign Sovereign carries his 
dignity with him into England, and is a King there as much as in 
his own realm. Nor is there any instance cited to support the 
principle except a dictum from a case decided in 11 Edw. Ill . « ) 
that if a man bring a writ against Edmond Baliol, and nan;; him 
not King of Scotland, the writ should abate. Edmond Baliol 
was, of course, a feudatory of the Crown of England, and not a 
foreign Sovereign at all in the modern meaning of the term. The 
case referred to by Seldem(tf) where the King of Spain was out- 
lawed for not appearing in a suit, or paying the costs which had 
been adjudged against him, shows, in effect, that a foreign Sovereign 
cannot practically be sued unless lie submits to the jurisdiction. 
The King of Spain not having appeared, there could of course be 
no demurrer ; and it would in fact have been impossible to have 
obtained the fruits of the judgment, which seems to have been 
given against him by default, had it not been for the fact that he 
had submitted to the jurisdiction so far as to bring other suits, 
which were then pending, against English merchants. By the 
process of outlawry, he could of course be prevented from prose- 
cuting these, and this questionable course had therefore the effect 
of inducing him to pay the costs that were claimed, that he might 
be allowed to maintain the other actions he had brought in English 
Courts. In Hullett v. King of Spain (e) a cross bill was no doubt 
held to be maintainable against a foreign Sovereign ; but there 
the King of Spain had by his original bill submitted to the juris- 
diction, and therefore rendered himself subject to the control of 

(a) Imperial Japanese Government v. V. d* O. Si. Nav. Co. App. Can. (144 ; 

64 L. J. I\ C. 107. 

( b ) (HiOS), 7 Co. 15 b. 

(c) Cited Moore Hep. 803. 

{d) Seldim’s Table Talk, “ Law,” 3. See Lord Campbell's remarks on this ease, 
impeaching its authority, in Ihi Halter v. Queen of Portugal (1851), 17 Q. B. 21 1, 

(e) (1828), l Cl. & F. 354. 
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the Court and liable to the rules of practice. (a) In Duke of Bruns- 
wick v. King of Hanover the subject was carefully considered by 
Lord Langdale, who laid down that although in many instances 
sovereign princes, for the sake of having a claim or right deter- 
mined, might have been afforded an opportunity of Appearing, 
and might have voluntarily appeared, as defendants before the 
tribunals of this country, yet that it did not appear how a foreign 
prince could be effectually cited, nor what control an English 
Court could have over him or his rights ; and further that no case 
had been cited before him in which it had been determined that a 
foreign Sovereign, not himself a plaintiff or claimant, but insisting 
upon his alleged right to be exempt from the jurisdiction, had been 
held bound to submit to it. “ On the whole,” said Lord Langdale, 
“ it ought to be considered as a general rule, in accordance with the 
law of nations, that a sovereign prince, resident in the dominions of 
another, is exempt from the jurisdiction of the Courts there. ”(&). 

It has, however, happened that the characters of Sovereign and 
subject have at the same time existed in the same person, in which 
case the test of liability has been whether the action was brought 
in respect of transactions entered into in the capacity of the 
Sovereign or of the subject. Thus, in the case just cited, where the 
King of Hanover was also a British peer residcifc in England, it 
was held that, being a subject of the Grown, he was liable to be 
sued in the courts of this country in respect of any acts and trans- 
actions done by him, or in which he might have been engaged, as 
such subject, but not for any acts done by him as King of Hanover, 
or in his character of a sovereign prince. (c) It was added, that 
where there was a doubt as to the capacity or character in which 
any particular act was done, it ought to be presumed, prima facie, 
that it was done in the capacity of the Sovereign. Similarly, in 
Moodalay v. Morion, (d) Lord Kenyon says : “I admit that no suit 
will lie in this court against a sovereign Power for anything done 
in that capacity, but I do not think the East India Company is 
within the rule. They have rights as a sovereign Power ; they 
have also duties as individuals ; if they enter into bonds in India, 

(a) So where a foreign Sovereign appears as plaintiff in an Admiralty action 
for damage by collision, ho can bo ordered to give security for damages (under 
24 Viet. c. 10, s. 34) to a defendant who counter-claims : The Newbattle (1885), 
10 1*. I). 33. (X Republic of Costa Rico v. Erlangcr (1875), 3 Ch. I). 62. 

(b) Duke of Brunswick v. King of Hanover (1844), 6 Beav. 1 , 51. See the 
older cases of Bare' ay v. Russell, 3 Vcr. 431 ; De la Torre, v. Bemalea cited 
5 Beav. -1. Of. Slatham v. Statham (1912). 28 T. L. It. 180, where an Indian 
prince, falling within the class referred to in s. 1 8, sub-sect. 5, of the Interpreta- 
tion Act, 1889, and recognised as a reigning Sovereign to the extent of being 
immune from the jurisdiction of an English Court, was sued as a co-respondent 
in a divorce suit, and was, on his application, struck out of the proceedings. 

(r.) (1844), 6 Beav. 1, 57. 

(rf) 1 B. C. C. 47 a. 
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the aunts secured nwv be recovered here. So in this case, as a Part I. 

private company they have entered into a private contract to “ 

which they must be liable/’ The case of The Nabob of Areot v. Cap. V- 
The East India Company. (a) according to the note to the report, Foreign 
does not seem to have been decided exactly with reference to the 
general liability of the defendants to an action, but rather on the 
ground that the transaction, in respect of which they were sued, 
was a matter of political discussion ; but this appears to be no 
more than evidence that the company had. in that transaction, 
acted in their political or sovereign capacity, and not in the char- 
acter of a private trading company or corporation. The judgment, 
which is extremely short, is put on the ground that the circum- 
stance of the defendants being subjects of the Crown was 
immaterial, inasmuch as the plaintiff had treated with the East 
India Company in the transaction, as with an independent 
Sovereign. In other words, a person or personality, in whom tin* 
characters of Sovereign and subject are united, is liable to an in : ion 
in English Courts for all acts or contracts entered into in his private 
capacity, but not in respect of transactions in which he has been 
engaged as the sovereign impersonation of a State. These cases, 
however, must now apparently lie over-ruled by the modern 
decisions of Mitjhell v. Sultan of Johnre and The Porlenwnt ttehje , 
presently cited. In the former of these eases the alleged cause 
of act ion was breach of promise of marriage, which was certainly 
an extreme case of a contract made in a private as distinguished 
from a political capacity ; but it was held by the Court of Appeal 
that there was no jurisdiction. 

Further, even when the alleged sovereign Power does not also Waiver of 
bear the character for certain purposes of the subject of another 
Sovereign, it has been contended that the privilege of independent 
sovereignty may be waived by the fact that trade has been carried 
on by the Sovereign in the apparent character of, and subject to 
the same conditions as, a private individual. In the case of The 
Swift (b) it was argued that the old Navigation Laws (IT) Car. II. 
c. 7), which prohibited the conveyance of European produce from 
one colony in America to another, were binding upon the King; 
and Lord Stowell, in holding that there had not been in that 
particular case a breach of the law. expressed the following opinion : 

“The utmost that I can venture to admit is that, if the King 
traded, as some Sovereigns do, he might fall within the operations 
of these statutes. Some Sovereigns have a monopoly of certain 
commodities, in which they tra flick on the common principle that 

{a) (1793), 4 B. C. C. 179; ibid. note ; and sro Secretary of State for India v. 

Kumnciue Jioyc. Sahaba (1850), 13 Moo. P. ('. 20. 

(6) (1813), 1 Docls. 320. 
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other traders traffick ; and if the King of England so possessed 
and so exercised any monopoly, I am not prepared to say that he 
must not conform his traffick to the general rules by which all 
trade is regulated.” (a) It was, however, held by the Court of 
Appeal in 1893 that this suggestion cannot be suppoYted, and 
that an independent Sovereign does not waive his immunity 
even by residing in this country, and entering into a contract 
under an assumed name, even of so personal a character as a 
promise to marry. (6) The question arose incidentally in The 
Charkieh,(c) which was a cause of damage instituted by the owners 
of a Dutch vessel against a steamship belonging to the Khedive 
of Egypt, and carrying the flag of the Ottoman Navy, but at the 
time of the collision under charter to British subjects and adver- 
tised to carry cargo to Alexandria. It was held that the action 
was maintainable, both on the ground that the Khedive of Egypt 
was not an independent Sovereign, and on the ground that, even 
if he was, the privilege of sovereignty did not exclude an action for 
damage against the vessel itself, being a proceeding in rem.(d) But 
it was also intimated by Sir R. Phillimore that, even assuming 
that the Khedive was entitled to the immunity of a Sovereign, 
he had, by entering into trade as a private individual, waived or 
forfeited that privilege. “ If ever there was a csfsc in which the 
alleged Sovereign, to use the language of Bynkershoek,(e) was 
strenue mercMorem agens , or in which, as Lord Stowell says, he 
ought to traffic on the common principles that other traders traffic, 
it is the present case ; and if ever a privileged person can waive 
his privilege by his conduct, the privilege has been waived in this 
cas e.”(/) This language is no doubt inconsistent with what was 
afterwards (1893) decided by the Court of Appeal in Mighell v. 
Sultan of Johorc, and was expressly dissented from in that case. 
The same question arose in The Parlement Beige, (g) in which Sir 
R. Phillimore held in the court below that a Belgian vessel, carrying 
mails and carrying on commerce, did not come within the category 
of privileged vessels, though belonging to, and officered by, a foreign 
Sovereign, and protected by special treaty provisions. The Court 

(а) (1813), 1 I)ods. 320, 339. To the same effect is a dictum of Lord Campbell 
in Wadsworth v. Queen of Spain (1851), 17 Q. it. 171 ; and ef. Mundcn v. Duke of 
Brunswick (1847), 10 Q. B. 656, 662 ; atul Duke of Brunswick v. Kim/ of Hanover 
(1844), 2 H. L. C. 1, 21-25. 

(б) Mighcll v. Sullan of Johorc (1894), 1 Q. B. 149 ; 63 L. J. Q. B. 593 ; The 
Pailemcnt Beige (1879), 5 P. D. 197. 

(c) (lf»"S), L. It. 4 A. & E. 59. 

(u) See, however, tho adverse criticism of this opinion by tho Court of Appeal 
in The Parlement Beige (1879), 5 P. D. 197, 215, 216. 

(e) Opera Omnia, vol. ii. p. 165 (ed. 1767). 

(/) (1873), L. It. 4 A. & E. 59, 99; lnt. Uw, ii. 181 (2nd cd.) ; Wheaton, Int. 
Law (1904), s. 101. p. 159. 

(fir) (1879), 4 P. D. 129 ; 5 P. D. 197. 



ARTIFICIAL AND CONVENTIONAL PERSONS, ETC. 157 

of Appeal reversed this decision, holding, as a matter of fact, that Part I. 
the vessel in question had only been used subserviently and sub- 
ordinately for trading purposes, but further intimating a strong Cap. V- 
opinion that when a ship was declared by a foreign Sovereign to Foreign 

be a public vessel of the State, or a ship of war, no inquiry by Statea > 

contentious testimony into the truth of that declaration could be 
allowed.(u) The Court further laid down, as a general proposition, 
that as a consequence of the absolute independence of every 
sovereign authority and of the international comity which induces 
every sovereign State to respect the independence of every other, 

“ each and every one declines to exercise, by means of any of its 
Courts, any of its territorial jurisdiction over the person of any 
Sovereign or ambassador of any other State, or over the public 
property of any State which is destined to its public use, or over 
the property of any ambassador, though such property, ambassador, 
or Sovereign be within its territory, and therefore, but for the 
common agreement, subject to its jurisdiction. ”(&) So the Com is 
have refused to order the destruction of “ shells ” belongin'* the 
Mikado of Japan, and alleged to be an infringement of the plaintiff's 
patent, (r) 

It is now f uit her established that the question of independent 
sovereignty mugt be authoritatively determined (if in dispute) 
by a statement from a Secretary of State to the Crown ; that such 
a. statement is decisive ; and that all independent Sovereigns, of 
the smallest or the greatest State, stand for this purpose on the 
same footing, (rf) 

Lastly, the ordinary immunity from action which attaches to Waiver by 
a foreign Sovereign mav be waived by the acquisition of immovable immunity. 0 * 
property within the jurisdiction ;(c) so far, that is, as actions 
relating to such immovable property are concerned. This is, no 
doubt, strictly upon the ground that no law, municipal or inter- 
national, can be permitted to withdraw any part, of the soil of a 
State from the control of it s tribunals ; and that foreigners, whether 
Sovereigns or subjects, are only allowed to acquire and hold British 
land subject to the condition of waiving any such privilege con- 
ferred by international law ; but Sir R. Phillimore points out 
that it may also be supported on two grounds. These are, first, 

(a) (1879), 5 P. I). at p. 219 ; The. Exchange , 7 Crunch. 110 (Am.). 

(b) (1879), 5 V. D. at p. 217. 

(c) Vavawcur v. Krupp (1878), 9 Ch. D. 351. Cf. also The Print Fredcrik , 

(1820), 2 Dwl. 451 ; The Athol (1840), 1 \V. Rob. 374 ; Dr IJaber v. The Queen of 
Portugal (1851), 17 Q. B. 171 ; Duke of Brunswick v. King of Hanover (1844), 

6 Beav. 1. The American cases in point are all cited and dealt with by Brett, 

L.J., in 5 P. 1). at pp. 207 seq* 

(d) Mighell v. Sultan of Johore (1894), 1 Q. B. 149, 03 L. J. Q. B. 593. 

te) Wheaton. Int. 1jH.w (1904), § 101 b; The ( ■harkieh (1873). L. U. 4 A. Ik K. 

97 ; Taylor v. Best (1854). 14 C. B. 487, 523 ; 23 L. ,1. <’. P. 89. 
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that the owner of such property has so incorporated himself into 
the jural system of the State in which he holds such property, that 
the argument of general inconvenience to States from allowing 
the exemption outweighs the argument from convenience on which 
the exemption in other matters is bottomed ; and secondly, that 
such a suit can be carried on without the necessity of serving 
process upon the Sovereign, or of interfering in any way with such 
personal property as may be requisite for the due discharge of his 
functions.(a) 

If the foreign Government does not appear and submit to the 
jurisdiction, there may, of course, be cases in which relief may 
be practically obtained against an agent employed by it, without 
the necessity of considering whether the action is, on principles 
of international law, maintainable against the Government itself. 
Thus, in Lariviere v. Morgan, (b) the French Government had 
contracted in England for the purchase of a large quantity of 
ammunition, which was to be paid for through the French ambas- 
sador when accepted ; and the defendants, Morgan and others, 
who were English bankers, wrote to the contractor in England 
that a special credit for £40, (XX) had been opened in his favour, 
and would be paid to him on receipt of certificates from the French 
ambassador. Part of the ammunition having been delivered and 
paid for, further certificates and payments were refused and the 
contractor thereupon filed his bill against the bankers and the 
French Government, praying to have the balance of £40, OCX) 
brought into court, and for an inquiry and payment. The French 
Government did not appear ; but the bankers were ordered to 
bring the money into court, and the contractor was declared to 
be entitled to payment for all goods delivered under the contract. 
“ I will put the case,” said Lord Hatherley, “ of a foreign Govern- 
ment having placed in this country a sum of money, and having 
charged it with certain trusts to be performed, subject to which 
the balance is to be paid back to the foreign Government. Is it 
possible to say that in such a case the trustee is not liable to per- 
form the trust because the foreign Government, one of the cestuis que 
trust , cannot be made to appear ? ”(c) So in Gladstone v. Musurus 
Bey,(d) where the plaintiffs had deposited certain securities in the 
Bank of England in the name of the Turkish ambassador, to secure 
the performance by them of a contract they had entered into 
with the Turkish Government, on the Turkish Government, through 
their ambassador, threatening to withdraw the securities deposited 

(a) (1873), L. R. 4 A. & E. 97 ; per Sir 11. Phillimore. 

(b) (1872), L. R. 7 Oh. 550. 

(c) (1872), L. R. 7 Ch. 500 ; Stevenson v. Anderson, 2 V. & H. 407. 

(d) (1862), 1 H.&M. 495. 
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without having fulfilled their part of the contract, it was held that Part 1 
though it was not competent to the plaintiffs to obtain an injunc- 1 ERSON S 
tion against the Turkish Government or ambassador, yet an l^r. V- 
injunction might be granted against the Bank to restrain them Foreign 
from paring with the securities or the funds representing them. Mute* . 
In that event, if the Ottoman Government or its ambassador had 
attempted to compel the Bank to pay the proceeds to them, or to 
obtain damages against it for refusing to do so, they would, of course, 
have been compelled to avail themselves of the assistance of the 
English Courts, and therefore would have been regarded as sub- 
mitting to the jurisdiction for all purposes. But where the coll- Equities 
tract, which it is really attempted to take advantage of and enforce, of colftract 
was actually made with the foreign Sovereign, a bill was held not by foreign 
to lie against a third person with whom the same foreign Sovereign State ’ 
had entered into an agreement in derogation of the advantages 
promised by his former contract, with the plaintiffs, the bill praying 
an injunction and a declaration of the plaintiff’s exclusive right :( i) 
and it was said by Lord Hatherley, that those who depend mv.i the 
grant of a foreign Sovereign cannot obtain the aid of the Court 
against the act of the foreign Sovereign in making a second grant 
inconsistent with the first. It is to be observed that in this case 
the Ottoman Ihyik, who were the nominal defendants, were in no 
sense the trustees or agents of the Ottoman Government, and the. 
substantial ground of the decision seems to have been, that the 
Court, could not assert any jurisdiction to interfere with any acts 
of a foreign Sovereign done in the exercise of his sovereign power. 

The only equity alleged as affecting the defendants was that they 
had entered into their agreement with the Ottoman Government 
with full knowledge of the prior concession to the 1 plaintiffs ; but 
with neither of these contracts did the Court hold that it had any 
jurisdiction to deal, and it could not, therefore, deal with the 
equities arising out of them. 

How far relief may be obtained against a foreign Sovereign by Property 
a proceeding in rrm (excluding the case of immovable projierty, fJtatoH-- 1 
which will be elsewhere considered) was not until lately quite liability of. 
free from doubt. In The Charkieh (h) Sir R. Phillimore expressed 
an opinion that, even if the Khedive w r as entitled to the privileges 
of a sovereign prince, it w r ould not oust the jurisdiction of the 
Court to entertain a cause of damage against a vessel belonging 
to him ; but that opinion was based on the ground that- the Charkieh , 
though the property of the Khedive, was employed by him for the 
ordinary purposes of trade, as if the projierty of a jnivate indi- 

(a) (lladstonc v. Ottoman Hunk (1803), 1 H. & M. 505. 

( b ) (1873), L. R. 4 A. & E. 59. 
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vidual. It was not held, and never has been, that a ship of war 
belonging to the navy of a foreign Government is liable to any 
proceedings in an English Court. (a) The opinion of Lord Stowell 
in The Prins Frederik (6) pointed to the opposite conclusion. In 
that case a Dutch ship of war had been saved from shipwreck by 
British subjects, who libelled her for salvage. On an objection to 
the jurisdiction being taken, it was contended that the salvors were 
not suing a foreign Sovereign in 'personam , but were proceeding in 
rem against a ship within the jurisdiction of the English Court. 
According to Lord Campbell, (c) Lord Stowell was of opinion, in 
accordance with that which he had previously expressed in The 
Comus,(d) that this distinction was untenable ; but a representa- 
tion having been made to the Dutch Government on the subject, 
the matter was settled by arbitration. Since the decision, how- 
ever, of the Court of Appeal in The Parlement Beige, it is beyond 
doubt that no proceeding in rem against the public property of a 
foreign Sovereign or sovereign State will be allowed. Every State 
declines to exercise, by means of any of its Courts, any of its 
territorial jurisdiction over the person of any Sovereign or am- 
bassador of any other State, or over the public property of any 
State which is destined to its public use, or over the property of 
any ambassador, though such Sovereign, ambassador, or property 
be within its territory. (c) Nor does a foreign Sovereign wttive his 
rights in respect of such property by applying to be made a 
defendant in an English suit for the purpose of obtaining his 
property .{/) And if a foreign Sovereign does not choose to appear 
to an action brought against him here, movable property belonging 
to that Sovereign which happens to be locally situate in England 
cannot be attached to compel appearance. (7) It was said in the 
cases cited, that if such an attachment be issued, the garnishee is 
the proper person to move for a prohibition, but that such a pro- 
hibition may be granted on the motion of the Sovereign who has 
not appeared in the action, or even on that of a mere stranger. 
In the first case it was not expressly stated that the Queen of Spain 
was sued in her sovereign capacity, but it was held sufficient that 
that fact should appear from the disclosures in the affidavits ; and 
it appears from the judgment in Duke of Brunswick v. King of 


(a) (1873), L. 11. 4 A. & E. 00. 

(b) (1820), 2 Dodn. 451, citod 17 Q. B. 212. 

(e) l)c Ifaber v. Queen of Portugal (18511, J7 Q. B. 212. 

(d) Cited 2 l)ods. 404. 

(e) Per Brett, L.J., in The Parlement Beige (1870), 5 P. D. 107, 217; The 
Constitution (1870), 4 P. D. 30. 

(/) Vavassevr v. Krupp (1878), 0 Cli. T). 351. 

(g) Wadsworth v. Queen of Spain (1851), 20 L. J. Q. B. 488; 17 Q. B. 171 ; 
Be Baber v. Queen of Portugal (1851), 20 L. J. Q. B. 405 ; 17 Q. B. 196. 
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Hanover (a) that the law in such a case will presume the foreign Part I. 
Sovereign to have acted in that character. P erson s. 

The rules which have been laid down above, as to the rights and CAr - v - 
liabilities of foreign Sovereigns and States in English Courts, are Foreign 

of course subject to the condition that the international independ- Statc8 - 

ence and personality of the alleged Sovereign or State shall have Sovereignty 
been recognised by the Government of Great Britain in accordance ^dence of 
with the law of nations ; and English Courts are, it seems, bound foreign State 
to know or ascertain judicially whether such recognition has in 
fact been accorded.(6) In The Charkieh this question arose with 
reference to the Khedive of Egypt, before Sir R. Phillimore, who 
stated in his judgment that he had endeavoured to inform himself, 
and had had recourse to obtain this knowledge to (1) the general 
history of the Government of Egypt, (2) the firmans which contain 
the public law of the Ottoman Empire on the subject, (3) the 
European treaties concerning the relations between Egypt and 
the Porte, and (4) the Foreign Office itself. On these materials 
Sir R. Phillimore held that the Khedive of Egypt was not an 
independent Sovereign, thus sanctioning by implication the view 
taken by counsel, that the sovereignty or qua s i - so vor e i gn ty of a 
foreign Government or prince was not to be established by evidence ^ 

offered by the parties in the cause, but by the judicial knowledge by the Court, 
of the feV)urt.(c) The oldest case in which this principle was laid 
down appears to be that of City of Berne v. Bank of England f (d) 
where it was adopted by Lord Eldon. In Taylor v. Barclay (e) 
it was falsely alleged by the plaintiffs bill that a revolted colony 
of Spain was “ a sovereign and independent State, recognised and 
treated as such by his Majesty the King of these realms/' the allega- 
tion being introduced to avoid a demurrer, by which a former bill 
founded on the same substantial facts had beenmet.(/) It was 
held that the Court was bound to know that the allegation was 
false, and to act upon that knowledge ; and a demurrer was there- 
fore allowed. “ Sound policy requires/’ said Shadwell, V.-C., 

“ that the Courts of the King should act in unison with the Govern- 
ment of the King/’ The ground on which the demurrer was based 
being that a contract to lend money to a rebel so-called Govern- 
ment, whose independence had not been recognised by Great 

(a) (1844), 0 Beav. 1 ; ante , p. 154. 

(b) The Charkieh (1873), L. It. 4 A. & E. 00 ; City of Berne v. Bank of England 
(1804), 9 Ves. 347 ; Emperor of Austria v. Day (i80l), 2 Citf. 028; Taylor v. 

Barclay (1828), 2 Sim. 213. 

(c) Taylor on Evidence, 10th ed. (1900), vol. i, pp. 3, 22 ; Wheaton, Int. Law 
(Lawrence), App. p. 970. 

(d) (1804), Ves. 347. (c) (1828), 2 Sim. 213. 

(/) Thompson v. Powles (1828), 2 Sim. 194. So a Sovereign who claims the 
privilege of immunity as such must be reigning dt facto at the time of the plea ; 

Munden v. Duke of Brunsxoick (1847), 16 L. J. Q. B. 300. 
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Britain, would be void for illegality, the Court was plainly bound 
to act on its own judicial knowledge to avoid a breach of inter- 
_ national law, which might in some instances amount to a easus 
belli ; and the decision in Eire v. Thompson, (a) referred to by the 
Vice-Chancellor, was decided upon the same principle. Every 
Government is of course responsible, according to the law of nations, 
for the acts of its tribunals, and must be presumed to have given 
them the necessary information for their guidance. Where it has 
not also armed them with sufficient powers to carry out the prin- 
ciples of international law, it runs the risk of being compelled, in 
its sovereign character, to repair the omission. The deficiencies 
in English municipal law which led to the escape of the Alabama 
and her consorts during the American Civil War, and ultimately 
led to the Geneva Arbitration and the passing of the Foreign 
Enlistment Act, 1870 (33 & 34 Viet. c. 90), will furnish a sufficiently 
modern illustration. 

A foreign State, then, will be allowed to sue in an English court, 
cither in its impersonal form or represented by its Sovereign ; and, 
under certain exceptional circumstances, may be made a defendant. 
When, however, it appears as litigant in an English court, it 
cannot be allowed to escape from any of the obligations incidental 
to the suit, or to obtain any advantage over oilier suitors from 
its peculiar character. It must sue in a form (in the words of 
Sir J. Leach) which makes it possible for the Court to do justice 
to the defendants. (6) The provisions of Order xxxi. r. 5 of the 
Judicature Acts (schedule), empowering the opposite party to 
apply at chambers for an order to administer interrogatories to 
any member or officer of a body corporate or a body of persons 
otherwise authorised by law to sue or be sued, in cases where 
such a body is party to the action, have been held to be applicable 
to foreign States as well as corporations. (c) So the defendant in an 
action brought by such a body may apply to it to name some 
person from whom discovery may be obtained on its behalf, and, 
in default of compliance, proceedings may be stayed. (d) It was 
formerly necessary to make the person named defendant in a 
cross suit for discovery, but now interrogatories may be adminis- 
tered without taking that course, under the Rule of Court already 
referred to. And in an old case it was held that a foreign Sove- 
reign, when suing in this country, might be compelled to give 

(а) Cited in Taylor v. Barclay ( J 828 ), 2 Sim. 222. See also Emperor of Austria v. 

Daft (1S /1), 2 Giff. 028. 1 J 

(б) Columbian Government v. Rothschild (1820), 1 Sim. 94. 

(f) Republic of Costa Rica v. Erlanger (1875), L. It. 1 Ch. D. 171. 

(d) United States of America v. Wagner (1807). L. R. 2 Oh. 582, 589 ; Republic 
oj ly.ru v. Wcguelin (1875), L, R. 20 Eq. 140. See, on the old practice. King of 
Spain v. Tfullett (1828), 7 Bligh, N. S. 259, and eases there cited. 
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security for costs like any other plaintiff bringing a similar 
action. (a) 

The principle that Sovereigns and sovereign States are not 
liable to actions in municipal courts, whether domestic or foreign, 
for acts dSne in their sovereign capacity, has been extended further. 
Acts of sovereignty do not create any civil right or liability what- 
ever, either in the nature of contract (6) or of tort.(c) Thus, acts 
done by agents of sovereign Governments, either with express 
authority, or with the authority implied by subsequent ratification 
and adoption, give rise to no contractual relation between the 
agents of the Government on the one hand, and the other person 
or personality affected by the act on the other. (d) A petition 
of right would seem to be the only remedy available for a wrong 
sustained by such person affected, (c) The law is the same when 
an act is done by an agent of an independent Government, either 
clothed with authority or supported by subsequent ratification, 
that would have been tortious if done by a private individual. 
“ If,” says Parke, B., in the case cited, “ an individual ratifies an 
act done on his behalf, the nature of the act remains unchanged. 
It is still a mere trespass, and the party injured has his option 
to sue either. If the Crown ratifies an act, the character of the 
act becomes altered ; for the ratification docs not give the party 
injured # the double opportunity of bringing his action against the 
agent who committed the trespass or the principal who ratified it, 
but a remedy against the Crown only (such as it is), and actually 
exempts from all liability the person who commits the trespass. 
Whether the remedy against the Crown is to be pursued by petition 
of right, or whether the injury is an act of State without remedy, 
except by appeal to the justice of the State which inflicts it, or by 
application of the individual suffering to the Government of his 
country, to insist upon compensation from the Government of 
the other — in either view the wrong is no longer aetionable.”(/) 
There must, however, be either previous authority or subsequent 
ratification ; and an agent or servant of a sovereign State will 
therefore be held liable for acts done by him in excess of his 
authority, if no subsequent ratification by his Government is 
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(a) Emperor of Brazil v. Robinson (1838), 5 Dowl. I*. C. 522 ; King of Greece v. 
Wright , 6 Dowl. P. C. 12. 

( b ) Doss v. Secretary of State for India (1875), L. R. 19 Eq. 509; Secretary of 
State for India v. Kamachee Boye Sahaba (1859), 13 Moo. P. C. 22 ; Sirdar Bhagwan 
Singn v. Secretary of State for India , L. R. 2 I. App. 38 ; Nabob of the Carnatic 
V. East India Co. 1 Ves. 371 ; Duke of Brunswick v. King of Ilanover (1844), 
6 Beav. 1 ; Elphinstone v. Bedreechund (1830), 1 Knapp, 310. 

(c) Buron v. Denman (1848), 2 Ex. 167. 

(d) Secretary of Stale for India v. Kamachee Boye Sahaba (1859), 7 Moo. Ind. 
App. 476 ; S. 0. 13 Moo. P. C. 22. 

(e) Thomas v. The Queen (1874), L. R. 10 Q. B. 31. 

(/) Per Parke, B., in Buron v. Denman (1848), 2 Ex. 167 188. 
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Part I shown.(a) The principle itself is clearly a necessary result of the 

Persons, o^jj^uy intercourse of nations. If it were not recognised, the 

Cap. V. absurdity would follow, that every member of the military and 

Foreign naval forces of his country would be liable to a civil action of 

State 8 . trespass for the execution of his duty on active service. A trespass 

authorised by a sovereign State is, in truth, an act of war, and can 
only be dealt with as such. 

(iii.) Foreign Ambassadors. 

Diplomatic The general principle has been shown to be that an independent 
immunity Sovereign is not liable to be sued in the courts of a foreign State, 
unless he has in some manner waived his sovereignty and the 
immunity which it confers, or otherwise consented to the juris- 
diction, or bears the double character of Sovereign and subject, 
and is sued in the latter character only. The rule and its exceptions 
apply with equal force whether the person of the foreign Sovereign 
is or is not within the jurisdiction ; though in the latter case the 
additional privilege of immunity from personal arrest and detention 
is invariably conferred on the Sovereign by public international 
law.(fc) But with the ordinary and prim, a fade immunity from 
action which a foreign Sovereign enjoys is often confounded 
another privilege — viz. the immunity of an ambassador dr other 
authorised representative of an independent State. 
roHts on The principle upon which this immunity rests is what is commonly 

theory of called the fiction of extra-territoriality (ex-territorialite). The 
tonality. residence of a foreign Minister within the jurisdiction of the State 
to which he is accredited is, by this fiction, to which the Sovereign 
of the State assents by receiving him, considered as a continuing 
residence in his own country ; and this fictitious situation is 
applied not only to the person of the Minister, but to his family 
and suite, secretaries of legation and other secretaries, servants, 
movable effects, and the house in which he resides, (c) Thus, the 
children of English ambassadors born abroad have the full rights 

(а) Madrazo v. W iUes (1820), 3 B. & Aid. 353 ; The Folia (1807), 6 Rob. 364. 

(б) Wheaton, Int. Law (1904), p. 153. 

(c) Wheaton, Int. Law (1904), §§ 98, 224, 235. It is said by Brett, L.J., in The 
Parlement Beige (1879), 5 P. D. 207, that the immunity of an ambassador from the 
jurisdiction of the Courts of the country to which he is accredited is based upon his 
being the representative of the independent sovereign State which sends him, and 
which sends him upon the faith of his being admitted to bo clothed with the same 
independence of, and superiority to, all adverse jurisdiction as the sovereign 
authoritv whom he represents would be. No doubt this is the reason that the 
pri.ifciplo of extra- territoriality was introduced ; but the principle itself has been 
too long established to be left out of sight. In accordance with this theory, the 
children born abroad of English ambassadors abroad are regarded as natural-born 
subjects : Calvin's Case (1608), 7 Rep. 18 a, from which it appears that the mother 
must be an Englishwoman. But see, contra , Bacon's Case (1641), Cro. Car. 
601 ; Bov v. Jones (1791), 4 T. R. 300. 
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of British nationality, including the power of transmitting it to 
their descendants. (u) The person of the Minister is, moreover, 
entirely exempt from all civil and criminal jurisdiction, (6) so 
that his immunity would not be affected by a mere permission 
under the new practice to serve the writ or notice of the writ 
abroad ; though it might be a curious subject of speculation how 
far such an order might be applicable to the case of an action 
against a subject of the country not connected with the foreign 
Minister's establishment, but present, casually, or even as a refugee, 
within his house. To the general rule, that a foreign Minister, 
his family and suite, are exempt from civil and criminal juris- 
diction, Wheaton states the three following exceptions. First, 
the exemption does not apply to the contentious jurisdiction, so 
far as the person claiming the diplomatic immunity voluntarily 
makes himself party to an action. Secondly, he continues subject 
to the jurisdiction, if he is a citizen or subject of the country to 
which he is sent, and that country has not renounced its rights 
over him. Thirdly, he is subject to the jurisdiction, if he is not 
only entitled to the diplomatic immunity in one character, but is 
i»i another in the service of the Power to which he is accredited. 

The extent of the diplomatic immunity, which attaches, as has 
been said, to tfie whole of the Minister’s family and suite is not 
very easily defined. It includes, however, exemption from all 
writs and process of the Courts, and judicial restraints upon his 
person, his movements, and his time. Thus an attache of a foreign 
embassy is exempt from all parochial or other local rates, which 
cannot be exacted either by ordinary process or by seizure of his 
furniture, (r) even though he himself be a British subject. (d) But 
a chorister in the service of the Portuguese ambassador, who was 
carrying on the business of a lodging-house keeper, has been held 
not to be privileged against distress for poor-rate. (c) Thus it 
appears, not only that lie cannot be brought into court as a de- 
fendant, but that the same objection applies to his coming there 
as a witness ; and it is clearly laid down that he cannot be com- 
pelled to appear and give evidence, even in criminal cases. Thus, 
in the trial of Herbert for murder at Washington, in 1856, the 
Minister of the Netherlands, who was an important witness to the 

(a) T)e Over v. Stone (1882), 22 Ch. P. 243. 

(b) Magdalena Steam Co. v. Martin (1859), 2 E. & E. 94 ; 28 L. .T. Q. 15. 310 ; 
Taylor v. Beat (1854), 14 C. 15. 487 ; 23 L. .J. V. 1*. 89 ; (Had* tour v. Mnnwrus Bey 
(1802), 1 H. & M. 495 ; Macartney v. (larbult (1890), 24 Q. J5. I). 308. Am lo 
marriages solemnised within the chapels, &c., of legations, see 4 (Jco. IV. c. 91 ; 
12 & 13 Viet. c. 08 ; and ante, p. 103 *eq. 

( c ) Parkinson v. Potter (1885), 10 Q. K. D. 152. 

( d ) Macartney v. Qarbutt (1890), 25 Q. B. P. 308. Sec, however, i»cr WillH, J„ 
in Parkinson v. Potter (1885), 16 Q. B. D., at p. 102. 

(c) No vello v. Toogood (1823), 1 B. & C. 554. 
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transaction, refused to appear in court at the request of the United 
States Government, who admitted his right to decline, and his 
own Government refused to instruct him to appear as a witness, 
although requested to do so by the United States. The principle 
of his objection appears to have been, that though his testimony 
might have been voluntary in the first instance, yet circumstances 
might have subjected him to compulsion with respect* to rules of 
cross-examination and procedure which justice to the parties 
implicated might require the Court to enforce. It is clear that a 
person entitled to the diplomatic immunity may waive the privilege 
by appearing in court to give testimony, by commencing an action 
as plaintiff, or by voluntarily appearing to a writ and pleading 
otherwise than to the jurisdiction. Thus, in a case arising out of 
the Sicilian insurrection in 1848, which was tried at the Old Bailey 
in July 1849, the Neapolitan Minister voluntarily appeared and 
gave evidence against the prisoners, who were charged with un- 
lawfully fitting out ships of war against a friendly Sovereign, under 
the Foreign Enlistment Act. (a) So in Taylor v. Best,(b) one of four 
co-defendants, being secretary of legation to the King of the 
Belgians, appeared voluntarily and pleaded to the merits. After 
notice of trial he obtained a rule nisi to stay further proceedings, 
or strike his name out of the action, which was discharged, upon 
the ground that though he was entitled to claim diplomatic 
immunity, he had in fact waived his privilege by appearing, and 
pleading, and could not afterwards rely upon what he had aban- 
doned. The Court further laid stress upon the fact that it did not 
appear that the result of the action would be to interfere in any 
way with the person or effects of the defendant, but it is difficult 
to see how this could have been assumed, or how, if true, it could 
in any way alter the effect of the alleged waiver of the diplomatic 
immunity. 

If an ambassador entitled to the diplomatic immunity waive 
his privilege by bringing an action, it does not appear quite clear 
how far he is placed in the position of an ordinary litigant. In 
J 816 the Court of Queen’s Bench refused to make such a plaintiff 
give security for costs, (c) on the ground that there was no precedent 
for such a course, with the exception of a case in 1727, where a 
similar order had been made on an ambassador’s servant.(cZ) The 

(a) It appears from the Annual Register, 1849, p. 70, whore an account is given 
of th : s trial, that the indictment was preferred at the instance of the Neapolitan 
Minister himself. The author is indebted to Sir E. Hertslet, of the Foreign Office, 
for t illing his attention to this instance of the diplomatic privilege being waived. 

(b) (1854), 14 C. B. 487 ; 23 L. J. C. P. 89. Of. Gladstone v. Musurus Bey 
(1862). 1 H. & M. 495, at p. 504. 

(c) Duke of Montellano v. Christin , 5 M. & S. 503 ; Davies v. Solomon cited 
Tidd, Pr. 535, n. (s). 

(d) Goodwin v. Archer (1727), 2 P. W. 452. 
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diplomatic immunity, however, extends equally to an ambassador Part I. 
and all the members of his suite (a) (with the exception to be P ekson s - 
mentioned immediately), so that there appears to be little reason Gap. V. 
for the distinction ; and since the date of the decision referred to, Foreign 
foreign S(*v r ereigns themselves, when suing in English Courts, (6) Am basmd or8. 
have been more than once compelled to give security for their 
costs. The case cited would therefore probably not now be 
followed. 

The diplomatic immunity has hitherto been treated of by the 
light of the principles of public international law which have been 
laid down by jurists and acknowledged in British Courts. They 
were, however, but little understood or practised until the circum- Effect of 
stances which led to the passing of the 7 Anne, c. 12, which does c 12 

in fact do little more than declare the Common Law on this 
subject.(c) This statute w T as passed in consequence of the arrest 
of the Russian ambassador in the streets of London for a debt 
of trivial amount, and the diplomatic difficulties which arose ,>ut 
of the supposed insult to the representative of the Czar.o/) It 
enacts that all writs and processes thereafter sued forth against 
the person of any ambassador or other public Minister of a foreign 
State, or of any domestic servant of such ambassador or Minister, 
or for the distraint, seizure, or attachment of their goods or chattels, 
shall lx* null and void (s. I ) ; but that no merchant or other trader 
whatever, within the description of any of the statutes against 
bankrupts, who hath put or shall put himself into the service of 
any such ambassador or public Minister, shall have or take any 
manner of benefit from the Act (s. 3). It will therefore be noticed 
that the servant of an ambassador may by trading waive the 
diplomatic immunity to which he is entitled ; a liability which 
docs not, as will be shown below', attach to ambassadors or Ministers 
themselves. As a matter of practice, indeed, the affidavits made 
by ambassadors’ servants claiming the protection of the Act have 
generally negatived expressly the fact of the applicant being 
engaged in trade. (c) 

It has been already said that this statute w T as declaratory of 
the Common Law. The preamble recites that the arrest had 

(a) Wheaton, Int. Law (1904), § 225, p. 333. 

(b) Emperor of Brazil v. Robinson (1838), 5 Dowl. P. C. 522 ; King of Greece v. 

Wright. 9 Dowl. P. C. 12. In Gladstone v. Muslims Iky (1802), 1. H. ft M. 

495, 504, the language of Wood, V.-C., indicates that, if an ambassador became a 
plaintiff, the Court would administer justice between all the jmrties in the ordinary 
way. 

(c) Novella v. Toogood (1823), 1 B. & 0. 504 ; Hopkins v. Roheck (1789), 3 T. R. 

79 ; Magdalena Steam On, v. Martin (1859), 2 E. & E. 94 ; 28 L. ,J. Q. B. 310. 

(d) See the account of these circumstances in Steph. Bl. ii. 488. The statute 
is set out in an Appendix to this chapter. 

(e) Malachi Carolina's Case (1743), 1 Wils. 78; Hopkins v. Dc Roheck (1789). 

3 T. R. 79 ; Viveash v. Jkebr (1814), 3 M. ft S. 284. 
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been made “ in contempt of the protection granted by her Majesty, 
contrary to the law of nations, and in prejudice of the rights and 
privileges which ambassadors and other public Ministers haVe 
at all times been thereby possessed of, and ought to be kept sacred 
and inviolable.” The persons who shall violate the pr&visions of 
the statute itself are to be deemed “ violators of the law of nations, 
and disturbers of the public repose.” “ The Act itself,” said Lord 
Tenterden, “ was only declaratory and in confirmation of the 
Common Law. It must, therefore, be construed according to the 
Common Law, of which the law of nations must be deemed a 
part.(a)” The same view is taken of the scope and effect of the 
statute by Lord Campbell, C.J., in Magdalena Steam Navigation 
Co. v. Martin.(h) So far as regards the immunity of those persons 
who are the subjects of this legislation, the authorities on inter- 
national law cited above show that this view is a correct one ; 
but there is considerably more doubt about the 3rd section, which 
prevents “ traders ” from taking or deriving any benefit from the 
Act as servants of an embassy. The rule of international law 
appears to be, as will be shown below, that the diplomatic immunity 
of an ambassador cannot be waived by his entering into trade, 
although it has been already seen that an independent Sovereign 
can waive his immunity by a similar course. The reason of the 
distinction may be that the privilege of an ambassador is not his 
own, but something entrusted to him for the mutual benefit of the 
country which he represents and that to which he is accredited ; 
and therefore that it cannot be waived by his entering into com- 
mercial relations with those amongst whom he dwells — a practice, 
which, when adopted by members of a diplomatic body, is always 
viewed with disfavour.(c) Whatever the reason of the rule, it 
would almost certainly have applied, on the principles of inter- 
national law alone, to the servants of ambassadors and the 
ambassadors themselves equally ; and the statute therefore does 
make a distinction between ambassadors and their servants 
which the Common Law itself would never have drawn. 

The statute, however, now defines the extent and manner of the 
recognition to be given to the rules of public international law on 
this particular subject, and must be taken in substitution for them. 
“ It must be considered,” says Lord Ellenborough, “ as declaratory 
not only of what the law of nations is, but of the extent to which 
that law is to be carried. ”(d) It has been repeatedly held that, in 

(а) Novello v. Toogood (1823), 1 B. & C. 554. 

(б) (1859), 28 L. J. Q. B. 310 ; 2 E. & E. 94. Soo also Hopkins v. Dc Robeck 
(1789), 3 T. R. 79. 

(c) Wheaton, Jnt. Law (1904), § 225 c. p. 385. 

( d ) Vivoash v. Becker (1789), 3 M. & S. ‘S98. 
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order to take advantage of it, the claimant must be actually and Part I. 
bom fide in the service of the foreign Minister, and that no colour- P br80K S * 
able or collusive employment will do.(a) The fact of the service, Cat. V. 
and its nature, must, it seems, be established by affidavit ;(&) and Foreign 

where a physician, during the pendency of a writ of error on a A r8 ‘ 

judgment which had been recovered against him, obtained a must be 
retainer to serve the Bavarian Minister at a salary of £40 a year, 
and swore that he had not since accepting it prescribed for or 
advised any other patients, he was held not to be entitled to the 
protection he claimed. (c) The law is, in short, that the process 
of the law shall not take a bona fide servant of a foreign Minister 
out of his service, but that nevertheless a foreign Minister shall 
not take a person who is not his bona fide servant out of the custody 
of the law, or in any way screen him from the payment of his just 
debts. (d) Such bona fide servants need not be in the habit of 
sleeping in the house of the Minister, provided that they are in his 
actual service ;(<?) and it seems that a chorister, bona fide cmpVyed 
by an ambassador in the performance of religious worship m his 
chapel, is a servant for the purposes of this Act .(/) 

It is not enough to state that the name of the person who claims Service to be 
immunity as an ambassador's servant was registered at the office a^^it? 
of the Secretary # of State, and thence transmitted to the sheriff’s 
office, since an actual service must be disclosed upon the affidavits, 
though (g) it is not, of course, necessary that every particular act 
or habit of service should be specified ; and if service is primd 
facie shown, the presumption will be, in the absence of further 
evidence, that it is not colourable or collusive. (A) But unless the 
name of the claimant has been so registered in the office of the 
Secretary of State, and transmitted to the sheriff’s office, it appears 
that the sheriff or sheriff’s officer making the arrest is not liable 
to the summary proceedings provided by way of punishment in 
s. 4 of the Act ;(i) nor will the mere fact that the defendant has 
been appointed chaplain to a foreign ambassador or Minister 

(a) Cross v. Talbot (1724), 8 Mod. 288; Evans v. Higgs (1727), 2 Str. 797; 

Seacomb v. Bowlney (1743), 1 Wils. 20; Darling v. Atkins (1709), 3 Wils. 33; 

Delvalle v. Plumer (1811), 3 Camp. 47. 

(b) Malachi Carolino's Case (1743), 1 Wils. 78. 

(c) Lockwood v. Coysgarnc (1765), 3 Burr. 1070. 

(d) Heath field v. Chilton (1707), 4 Burr. 2010. 

(e) Wedmorc v. Alvarez (1730), 2 Str. 797 ; Evans v. Higgs , ibid. ; 

Darling v. Atkins (1769), 3 Wils. 33 ; Novella v. Toogood (1823), 1 B. & C. 502. 

(/) Fisher v. Begrcz (1832), 1 C. & M. 117. It has been recently held, by the 
tribunals of Prussia, that a coachman hired with a carriage from a livery stable 
keeper, by the French ambassador, was not the servant of the ambassador, and 
not exempt from process. See Law Magazine and Review , August 1889, and 
Journal du Droit Int . Priv6, 1889, pfc. i. ii. 

(g) Fishery. Begrcz (1832), 1 C. & M. 117. 

(h) Triquel v. Bath (1704), 3 Burr. 1478. J 

(i) Seacomb v. Bowlney (1743), 1 Wils. 20. 
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entitle him to protection, unless it is shown that he does duty as 
such chaplain. (a) In a case where the wife of the defendant was 
arrested under a writ issued against both, the defendant swore 
that before and at the time the writ was issued he was in the 
actual employment of the ambassador to the King oft Spain, as 
second secretary to the embassy ; that his employment consisted 
in writing despatches and other official documents for the am- 
bassador, and that he was in daily attendance upon him. (6) The 
Court refused to quash the writ, Abbott, C.J., on the ground 
that the affidavit did not state that the defendant was a domestic 
servant of the ambassador, or employed in the ambassador’s 
house ; Holroyd, J., also on the ground that the writ was not 
absolutely void because it had issued, unless or until put in force 
by an arrest. It is difficult, however, to see that the affidavit was 
defective in any material particular, and the other reason on which 
the judgment of Holroyd, J., proceeded is directly contrary to the 
express words of the statute, which provide that all writs there- 
after sued forth or prosecuted, whereby . . . the domestic servant 
of any ambassador or public Minister may be arrested or im- 
prisoned, or his goods and chattels may be seized, distrained, or 
attached, shall be deemed and adjudged to be utterly null and 
void to all intents, constructions, and purposes whatsoever, (c) 
The case is said to have been one of considerable suspicion, and 
must probably be regarded as an instance of the law being strained 
to fulfil the presumed requirements of expediency and moral 
justice. 

The privilege of immunity is expressly conferred upon the goods 
as well as the person of all who are entitled to it, but this exemption 
does not attach to all such goods without qualification. Where 
the claimant of the privilege, as chorister to a foreign ambassador, 
resided in a separate house, part of which he let out as lodgings, 
was a teacher of music and languages, and also acted as prompter 
at one of the London theatres, it was held that his goods in that 
house, not being necessary for the convenience of the ambassador, 
or for the due performance of the claimant’s service, were liable to 
be distrained for poor-rate. (d) In this case the Court seems to have 
considered that the goods seized were possessed by the claimant, 
not in his capacity of ambassador’s servant, but in some other 
character. The question iiow far the protection of the statute 
attached to goods of an ambassador’s servant dehors the house of 

(a) ticacomb v. Bowlney ( 1743 ), 1 Wils. 20. A person in the navy cannot, it seems, 
be a domestic servant to an ambassador * Darling v. Atkins (1769), 3 Wils. 33. 

(t) English v. Caballero (1823), 3 Row!. & R. 25. In Carolina 1 a Case (1743) 

1 wils. 78, it was held that an interpreter was not. a domestic servant. 

(c) 7 Anne, e. 12, s. 3. 

(d) Novello v. Toogood (1823), 1 B. & C. 554. 
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the ambassador was also raised in Fisher v. Begrez,(a) but it was Part I. 
unnecessary to decide it, the Court coming to the conclusion that * > KR9 ° N 8 ‘ 
the affidavits did not sufficiently show that the claimant was a Cap. V. 
domestic servant to the ambassador at all ; and that the fact that Foreign 
his name wfts included in the list which had been registered in the Am baH!iad or9 - 
office of the Secretary of State, and transmitted to the sheriff’s 
office, was insufficient. The object of that list, it was said, was to 
call the attention of the sheriff to the names registered and to 
protect him, in case the party against whom he should execute 
process should claim the diplomatic immunity without having 
been registered. (&) 

The statutory immunity conferred by this Act does not attach statutory 
to consuls, (r) and must in strictness be confined to those whom it ^nded 
mentions — namely, ambassadors or public Ministers and their to consuls, 
domestic servants. It has already been said that in general 
writers on public international law consider that it properly belongs 
to the wife and family, servants and suite of the Minister, as well 
as to all persons attached to the legation or embassy ; but it 
must be very doubtful how far any protection beyond that conferred 
by the statute can be claimed in an English court. “ I cannot 
help thinking,” said Lord Ellenborough, “ that the Act of Parlia- 
ment, which mentions only ambassadors and public Ministers, 
and whiAi was passed at a time when it was an object studiously 
to comprehend all kinds of public Ministers entitled to these 
privileges, must be considered as declaratory, not only of what 
the law of nations is, but of the extent to which that Jaw is to 
be carried.” These considerations, however, can Only apply to 
the issue and service of the writs to which the statute is confined, 
and to such persons as the Legislature may fairly be taken to have 
contemplated, and not to extraordinary representatives of a foreign 
Government, whose office has been called into existence by a 
special occasion. Thus, in Service v. Castaneda (d) it was held 
that an injunction could not be sustained against the agent of 
a foreign Government, whose business in this country was only 
that of settling certain claims upon the Government he repre- 
sented, and whose acts in that capacity were done entirely under 
the control of the ambassador of that Government resident in 
England. “ If the statute of Anne,” said the Vice-Chancellor, 

“ docs not apply to this particular case, the Common Law 
does.” 

(a) (1832), 1 C. & M. 117. 

(b) Fisher v. Begrez (1832), 1 C. & M. 127 ; Hopkins v. Dc lloheck (1789), 3 T. R. 

79, 80 ; Delvalle v. Plumcr (1811), 3 Camp. 48. 

(c) Viveash v. Becker (1789), 3 M. & 8. 284 ; Clarke v. Crctico (1808), 1 Taunt. 

105. Seo note on Consuls at end of this chapter. 

(d) (1845), 2 Coll. 56. 
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Part I. It will be observed that the Act refers only to the issue and 
P erson s. serv j ce c f writs whereby the person or goods of ambassadors or 
Cap. V. their servants may be seized or attached. It was not intended 
Foreign by it to abridge the immunity given to ambassadors by the law 
Amb assad ors. Q f na ti 0 ns, that they shall not be impleaded in the courts of the 
Common Law country to which they are accredited. (a) Not only is this a 
fromsuit— principle of international law, but it was expressly laid down by 
not affected Lord Campbell in 1859 that a public Minister duly accredited to 
by statute. ^ British Crown by a foreign State is privileged from all liability 
to be sued here, quite apart from the operation of the statute of 
Anne ;(&) and this principle may of course be extended, theoretically 
speaking, to the ambassador’s family and suite, and members of 
the legation, though there is no English authority practically 
carrying the doctrine further than the case just cited. In Tayhr 
v. Besi,(c) indeed, the Court had hesitated to carry it so far, and 
while holding that the defendant had waived his privilege, if any 
existed, by appearance and plea, left it doubtful whether an 
ambassador could be sued at all by process not affecting his person 
or his goods, when there had been no such waiver. In the more 
recent case of In re Cloete,(d) the privilege claimed was refused 
to an alleged honorary attache of the Persian embassy, on the 
grounds (1) that he was not a bona fide membdt of the embassy, 
(2) that he had not been recognised as such by the British Govern- 
ment or Foreign Office, (3) that the appointment was improperly 
obtained to defeat creditors, and (4) that he had waived the privilege 
(if any) by consenting to judgment. 

Ambassadors* The case of Taylor v. Best is an authority for the proposition 
waivocfby 0t that an ambassador does not lose his privilege by trading in the 
trading. country to which he is accredited, which has been already stated. 

“ The privilege,” said Jervis, C. J., “ is not, in the case of a Minister, 
interfered with or abandoned by the circumstance of trading, as 
it would be if the claim were set up in respect of the privileges of 
a servant of the ambassador under the statute of Anne. If an 
ambassador or Minister violate the character in which he is dele- 
gated to this country, by entering into commercial transactions, 
that raises a question between the country to which he is sent 
and the country from which he is sent ; but he does not thereby 

(а) Per Lord Campbell, Magdalena Steam Navigation Co. v. Martin (1859), 28 
L. J. Q. B. 310, 315. 

(б) Magdalena Steam Navigation Co. v. Martin (1859), 28 L. J. Q. B. 310. 

(c) H854), 23 L. J. C. P. 89. Sec Macartney v. Oarbntt (1890), 24 Q. B. D. 
338, where it appears to have been assumed that the defendant, who was a 
member (as secretary) of the Chinese Embassy, was an ambassador or public 
Minister within the statute of Anne. There can be little doubt that the statute 
35 Geo. III. c. lxxiii., referred to in that judgment, intended to deal with persons 
affected by the statute of Anne, and such persons only. 

(( d ) In re Cloetc (1891), 65 L. T. Rep. N. S. 102. 
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lose any privilege to which he may be entitled ; the privilege Part I. 

being a general privilege, and the limitation attached to the privi- 

lege, by reason of trading, being confined by the statute of Aline Cap. V. 

to the case of servants of the ambassador, who may lose the Foreign 

privilege.”^) It was, however, held that the defendant in this Afn ba * md ora ' 
case had lost his privilege by not taking the objection at an earlier 
stage of the action, and a rule to strike his name out of the record 
was consequently discharged. 

Inasmuch as while the immunity of an ambassador or Minister 
exists, it is not competent for any person to sue out a writ against 
him, or to renew a writ if issued, it has lately been held that the 
Statute of Limitations does not begin to run against his creditors 
during the period of such immunity. (6) And it appears by the 
same case that the immunity continues not only whilst the am- 
bassador is actually accredited, but for a reasonable time after 
he has been recalled, or has otherwise ceased to hold office. In the 
event of his death, it is usual to continue the same privileges a. id 
immunities to his widow, family, and suite for such reasonable 
period as may be sufficient to enable them to leave the country. (c) 

Whether or not the immunity or privilege attaches, when the 
servants of the ambassador are subjects of the State against 
whose laws they assert it, must still be regarded as doubtful, as a 
general principle. In England the question is not of much import- 
ance, inasmuch as the statute of Anne is certainly not limited to 
non-subjects. The Prussian Courts, in a case which arose in 1888 
with respect to a coachman hired by the French ambassador, 
appear to have held that the mere fact of the accused being a 
Prussian subject excluded him from the privilege claimed. The 
United States Government seems to adopt, or at any rate to 
sanction, this rule.(d) In England it has been held by Mathew, J., 
witli respect to actual members of a foreign embassy, that they 
arc entitled to the privilege, although they happen to be British 
subjects, unless received by the British Government upon the 
express condition that they should be subject to the local juris- 
diction.^) 

Consuls. 

Consuls. — Consuls, though entitled by international law to 
certain privileges and exemptions, occupy a position entirely 
different from that held by ambassadors, Ministers, and charges 

(a) Taylor v. Best (1854), 23 L. J. C. P. 89, 93 ; 14 C. B. 487; Barbuit's Case 
(1737), Cas. temp. Talbot, 281. 

(b) Muaurus Bey v. Oodban (1894), 2 Q. B. 353. Cff. Magdalena St. Nav. Co. 
v. Martin (1859), 2 E. & E. 94. 

(c) PhiUimoro, Int. Law, veil, ii (1882), p. 204. 

(d) Seo Law Magazine, and Review , August 1889, p. 305 ; Wharton, Int. Law 

of the U.S., vol. i. p. 644. (e) Macartney v. Oarbutt (1890), 24 Q. B. D. 398. 
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d'affaires . They are not representatives of the State to which they 
belong, nor are they accredited to the State in which they act as 
consuls. Their duties are discharged under a commission from 
the State for which they act, which requires the permission and 
confirmation (by exequatur) of the State in which theif duties are 
to be performed, (a) 

The privileges and exemptions of consuls are : (1) safe conduct ; 
(2) exemption from personal taxes and obligations, including 
military service ;(6) (3) exemption from having soldiers billeted 
or quartered in his house ; (4) exemption from excise or inland 
duties on liquors and other articles of consumption, for himself and 
his family ;(c) (5) inviolability with respect to the papers and 
muniments of the consulate. It has been said that they are 
exempt from arrest and imprisonment either under civil or military 
law \{d) but this is certainly not in accordance with the English 
view of international law, and there are several instances in which 
the contrary has been held. Thus in BarbuiVs Case (e), in 1737, 
an attachment was issued against Barbuit for non-payment of an 
amount found due from him under a decree in Chancery : and 
upon motion to discharge him it was held that he was not entitled 
to the immunity claimed. 

In a subsequent case decided in 1 7 07, Lord Mansfield said: 
“ The law of nations docs not take in consuls or agents*of com- 
merce, though received as sucli by the Courts to which they are 
employed. This was determined in Barbuit 9 s Case , which was 
solemnly argued before and determined by Lord Talbot, on con- 
sidering and well weighing Barbeyrac, Bynkershoek, Grotius, 
Wicquefort, and all the foreign authorities ; for there is little 
said by our own writers on the subject.”(/) The same claim 
to exemption from arrest was again put forward in the case of 
Clarke v. Cretico , decided in 1808, where the defendant relied 
on the authority of Vattel, already cited. Lord Mansfield did 
not decide the question, which arose not at common law, but 
under the statute of Anne ; and the rule obtained was eventually 
discharged on the facts. (g) Finally, it was expressly held by 

(a) Phillimore, Int. Law, 3rd ed. (1882), vol. ii. p. 271. 

( b ) De Martens, Guide Diplomatique, i. 308 ; Phillimore, Int. Law, 3rd ed. ii. 
p. 279. 

(c) So stated in Fynn, The Consul abroad, p. 17, cited by Phillimore, lx, ; 
but thoro seems to be a want of authority. 

(d) Vattel, Droit dcs Gens, Tit. i. 1. ii. c. ii. s. 34. 

\e) BarbuiVs Case ( 1737 ), Talb. Cases in Eq. 28 1 . Barbuit was an “ agent for com- 
merce n o Great Britain under a commission from the King of Prussia, which was 
treated by Lord Talbot, C., os making his employment to be in the nature of a 
consul. This case was cited by Lord Mansfield in Triquet v. Bath (1764), 1 Taunt. 
107 . 

(/) Hcathfield v. (Hijton (1767), 4 Burr. 2016. 

(g) Clarke v. Cretico (1808). 1 Taunt. 106. 
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Lord Ellenborough in Viveash v. Becker, {a) in 1814, that a 
resident merchant of London, appointed and acting as consul to 
the Duke of Schleswig-Holstein Oldenburg, was not exempt from 
arrest on mesne process, either under the statute of Aime or under 
the law of tiations. 

In the case of the Indian Chief (1800) it was sought to exempt 
a cargo which had been seized as prize, on the ground that it was 
the property of the consul at Calcutta for the United States ; but 
Lord Stowell said that ‘it was fully established that the character 
of consul did not protect that of merchant united in the same 
person. (6) The cargo, therefore, fell under the ordinary rule 
which renders all property liable to seizure as enemy property 
which is the subject of trade adventure with the enemy.(e) 

With regard to the domicil of consuls, mere residence as a consular 
officer in a foreign country gives rise to no inference of domicil in 
that country ; but a person already domiciled in a country does 
not destroy or abandon such domicil by becoming a consul ’»'« it 
for a foreign State. (d) Story (Conflict of Laws, § 48) says that 
ambassadors and foreign Ministers retain their domicil in the country 
which they represent, and to which they belong ; but that a dif- 
ferent rule generally applies to consuls who are presumed to remain 
in a country for purposes of trade, and therefore acquire a domicil 
where ttiey reside. The distinction is not in accordance with the 
cases cited below', and the true expression of the rule would seem 
to be that mere residence qua consul gives rise to no such presump- 
tion or inference, but that the consular character does not prevent a 
man from acquiring a domicil in the country where he acts as consul. 

It has been decided that a plaintiff, residing abroad as British 
Consul, will not be ordered to give security for costs ; and the 
same benefit seems to apply to all persons resident abroad in an 
official capacity on the public service. (e) 

The rights, duties, privileges, and jurisdiction of consuls in 
Mahomedan and other non-Christian States rest almost wholly 
upon treaties and concessions, and their discussion does not fall 
writhin the limits of this treatise.(/) 

(a) Viveash v. Becker (1789), 3 M. & S. 284, where Lord Ellenborough collcctH 
and reviews the authorities. (b) The. Indian Chief (1800), 3 (■. Hob. 20. 

(c) The Carolina (1802), 4 0. Hob. 25(5 ; The Harmony (1 800), 2 C. Hob. 322 ; The 
Oroyembo (1807), (5 0. Hob. 430. 

( d ) Sharpe v. Crispin (18(58), L. R. 1 1\ h 1). Oil ; Heath v. Samson (1851), 
14 Bcav. 441 ; Att.-Ccn. v. Kent (18(52), 1 H. & C. J2; Udny v. Vdny (18(59), 
L. R. 1 H. L. Sc. 441. 

(c) Colebrook v. Jones (1751), 1 Ilick. 154 ; Evelyn v. Chippendale (1839), 9 Sim. 
497; Nugent v. Harconrt (1834), 2 I). I\ 1). 578; Evrriny v. Chiffcnden , 
7 I). P. C. 536 ; Plowden v. Campbell (1854), 23 L. J. Q. B. 384 ; Stanley v. Hume, 
1 Hog. 12. The same rule Is applied to officers in the Navy or Army. 

(/) See for information on thiN subject, Phillimorc, Int. Law, 3rd ed. ii. p. 337 ; 
and Hertslet’s Commercial Treaties. 
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APPENDIX TO CHAPTER V. < 

7 Ann.) cap. 12. 

An Act for preserving the privileges of Ambassadors and other publick Ministers 
of Foreign Princes and States . 

Whereas several turbulent and disorderly persons having in a most 
outrageous manner insulted the person of His Excellency Andrew 
Artemonowitz Mattneoff, Ambassador Extraordinary of his Czarish Majesty, 
Emperor of Great Russia, her Majesty’s good friend and ally, by arresting 
him, and taking him by violence out of his Coach in the publick Street, and 
detaining him in custody for several hours, in contempt of the Protection 
granted by her Majesty, contrary to the Law of Nations, and in Prejudice 
of the rights and privileges which Ambassadors and other publick Ministers, 
authorized and received as such, have at all times been thereby possessed of, 
and ought to be kept sacred and inviolable ; 

Be it therefore declared by the Queen’s most Excellent Majesty, by and 
with the Advice and Consent of the Lords Spiritual and Temporal, and 
Commons, in Parliament assembled, and by the Authority of the Same, 
That all Actions and Suits, writs and processes commenced, sued or prose- 
cuted against the said Ambassador, by any person or persons whatever, 
and all Bail Bonds given by the said Ambassador, or gny other Person or 
Persons on his behalf, and all Recognizances of Bail given or acknowledged 
in any such Action or Suit, and all Proceedings upon or by Pretext or Colour 
of any such Action or Suit, Writ or Process, and all Judgments had there- 
upon, are utterly null and void, and shall be deemed and adjudged to be 
utterly null and void to all Intents, Constructions, and Purposes whatsoever. 

2. And be it enacted by the Authority aforesaid, that all Entries, Pro- 
ceedings and Records against the said Ambassador or his bail, shall be 
vacated and cancelled. 

3. And to prevent the like Insolences for the future, Be it further declared 
by the Authority aforesaid, that all Writs and Processes that shall at any 
time hereafter be sued forth or prosecuted, whereby the Person of any 
Ambassador, or other publick Minister of any Foreign Prince or State, 
authorized and received as such by her Majesty, her Heirs or Successors, 
or the Domestick or Domcstick Servant of any such Ambassador or other 
Publick Minister, may be arrested or imprisoned, or his or their goods or 
Chattels may be distrained, seized, or attached, shall be deemed and adjudged 
to be utterly null and void, to all Intents, Constructions and Purposes what- 
soever. 

4. And be it further enacted by the Authority aforesaid, that in case 
any Person or Persons shall presume to sue forth or prosecute any such 
Writ or Prooess, such Person and Persons, and all Attornies and Solicitors 
prosecuting and Soliciting in such case, and all Officers executing any such 
Writ o r Process, being thereof convicted, by the confession of the Party, 
or by the Oath of one or more credible Witness or Witnesses, before the 
Lord Chancellor, or Lord Keeper of the Great Seal of Great Britain, the 
Chief Justice of the Court of Queen's Bench, the Chief Justice of the Court 
cf Common Pleas for the time being, or any two of them, shall be deemed 
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Violators of the Law of Nations, and Disturbers of the Publick Repose, and 
shall suffer such Pains, Penalties, and corporal Punishment, as the said 
Lord Chancellor, Lord Keeper, and the said Chief Justices, or any two of 
them, shall judge fit to be imposed and inflicted. 

5. Provided, and be it declared, that no Merchant, or other Trader what- 
soever, witftn the description of any of the Statutes against Bankrupts, 
who hath or shall put himself into the Service of any such Ambassador or 
Publick Minister, shall have or take any manner of Benefit by this Act ; and 
that no person shall be proceeded against as having arrested the Servant 
of an Ambassador or publick Minister, by virtue of this Act, unless tho Name 
of such Servant be first registered in the Office of one of the Principal Secre- 
taries of State, and by such Secretary transmitted to the Sheriffs of London 
and Middlesex for the time being, or their Under-Sheriffs or Deputies, who 
shall, upon tho Receipt thereof, hang up the same in some publick place in 
their Office, whereto all persons may resort, and take Copies thereof, without 
Fee or Reward. 

6. And be it further enacted by the Authority aforesaid. That this Act 
shall be taken and allowed in all Courts within this Kingdom as a publick 
Act ; and that all Judges and Justices shall take notice of it without special 
pleading ; and all Sheriffs, Bailiffs, and other officers and Ministers of Justice, 
concerned in the execution of Process, are hereby required to have regard 
to this Act, as they will answer tho contrary at their Peril.(a) 

(«) The facts which led to the passing of this statute arc narrated l>y Lord 
Mansfield, in Trig net v. Bath (1704), 3 Burr. 1478. 
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CHAPTER VI. 

IMMOVABLE PROPERTY. 

I* ART XX 

I’ropeiity. (i.) Jurisdiction as to Immovable Property 

— - situated Abroad. 

Cap. VI. 

Prevalence of The primary principle of private international law with relation to 
the lex situs. j aTK ^ regarded as property, is that the lex situs or lex loci rei sites (a) 
— that is, the law of the country of which the land in question 
forms an integral part- -is the only law which can or ought to 
affect it. If real property could always be regarded in this simple 
light, freed from its many complicated relations with the contracts, 
acts, and capacities of persons, no conflict of law would ever arise 
with regard to it ; but these necessary relations have brought 
about considerable modification in the primary principle just laid 
down. The principle itself arises from the conception of inter- 
national law known as eminent domain , by which is meant that 
the proprietary right of every sovereign State is not only absolute 
within its territorial limits, so as to exclude that of other nations, 
but also far amount with respect to the members of the State 
itself, so as to include the right, in case of necessity or for the public 
safety, of disposing of all the property of every kind within the 
same limits. (b) It need hardly be pointed out that in England 
such a theory must be regarded as derived directly from the feudal 
law, according to which the right of the Crown over its territory 
was, in the first instance, absolute , not only to the exclusion of other 
Sovereigns, but also of its own subjects, who afterwards obtained 
their qualified rights in the soil by its mere grace and favour. 
From the conception itself it naturally follows that the title to real 
property can be acquired, passed, and lost only according to the 

(a) The present editor has ventured to discontinue the usage of the expression 
lex rei sitce, signifying the law of the place in which the thing in question is situated* 
L( " is, u£ course* intended to refer to some particular place, and not to a thing ; 
hence the phrase lex loci rei sitae, is at once more logical and more precise. The 
shorter expression lex situs is more convenient. On the other hand, forum rei 
sitcr. is not open to the same objection, because forum can well be taken to mean 
the place of jurisdiction. 

(&) Wheaton, lnt. Law (1904), § 163, p. 260. 
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law of t ho Sovereign who has such paramount domain over it ;(a) 
and an additional reason for the principle, independent of theory, 
arises from the obvious fact that no other sovereign State has the 
power of employing force to execute such of its laws, or such of the 
decrees of its tribunals, as affect to deal with land situated beyond 
its own limits. In strictness, it has been held that an alien has no 
right enforceable by action to enter within the territory of a strange 
Sovereign, though his exclusion might be such an infringement of 
international comity as would properly give rise to diplomatic 
remonstrance from the State to which he belonged. (b) 

The distinction between real and personal laws, so much insisted 
upon bv the older jurists, is not of any importance in connection 
with this division of the subject ; and would rather lead to em- 
barrassment. as, in the phraseology of the jurists alluded to, real 
laws are those “ quee disponunl circa rcs<" personal laws, those 
“ qua* disponunt circa personas,'' (c) and the word “ real ” is us; d, 
not to distinguish immovable from movable property, but m^perty 
generally from persons. As to immovables, however, Story says 
that in the main proposition as to the prevalence of the lex situs , 
foreign jurists generally concur. (d) It remains to see what modifi- 
cations of the rule are accepted in English law. 

As regards the Aght either to the possession of or the property in 
land, not only must the lex situs prevail, but the forum situs is the 
only one in which such a right can be tried ; and in accordance 
with this principle, the English Courts never assume jurisdiction 
to deal directly cither with the possession or property in foreign 
realty. fr) Thus, a suit for discovery, in aid of proceedings about 
to be taken abroad to recover foreign land, cannot be entertained 
herc.(/) But where the foreign hand can be acted upon indirectly 
through a person who has placed himself within the jurisdiction, 
the English Courts, acting in personam and not in rent, will make 
decrees, upon the ground of a contract or other equity subsisting 
between the parties, respecting property situated out of the juris- 
diction. (fj) “ The cases clearly show, that with regard to any con- 
tract made or equity between persons in this country respecting 
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{a) Store, Confliet of Laws, § 424. 

(6) Mnst/rmr v. Chun Top (1891), A. C. 272; 00 L. J. P. C. 28. 

(r) Bariolus, ad Cod. 1. j. 

(</) Story, Conflict of Luws, § 427. 

(c) Story, Conflict of Laws. § 428 ; Westlake, Priv. I tit. Law (1912), p. 220. 

(/) Reiner v. Marquis of Salisbury (1S70). 2Ch. J). 278 (where .Vial ins, V.-C.,said, 
p. 285 : ” If then this bill is for discovery in aid of a suit which cannot be enter- 
tained in this Court, that is, if the plaintiff does not show a title to sue, he shows 
no title to discovery ”) ; Doss v. Ser.rdary oj Stale *or / •alia (1875), L. K. 10 Eq. 
500; and cases cited infra. p. 185. 

(g) Penn v. Baltimore (1750), 1 Tudor, L. C. (1010), 8(H) ; 1 Vos. Sen. 444 ; Ewing 
v. Orr-E wing (1883), 9 App. ( as. 40 ; Scott v. Neshitt (1808), 14 Vcs. 428 ; Maunder 
v. Lloyd , 2 J. & H. 718. 
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lands in a foreign country, particularly in the British dominions, 
this Court will hold the same jurisdiction as if they were situated in 
England. . . . The only distinction is, that this Court cannot act 
upon the land directly, but acts upon the conscience of* the person 
living here.” (a) Thus, a foreclosure decree being a decree in 
'personam depriving the mortgagee of his personal right to redeem, 
the English Court of Chancery has jurisdiction to make such a 
decree in respect of a mortgage, between an English mortgagor 
and a mortgagee, of land in the colonies. (6) In that case Bacon, 
V.C., said : “ As I am satisfied that jurisdiction has been very 
often assumed in the case of appointing receivers of mortgaged 
estates in the colonies, and as I cannot doubt that the Court has a 
right as between the English mortgagor and the English mortgagee 
to enforce a personal contract between them, although one of the 
consequences of so doing may be to vest in the plaintiff the absolute 
interest in the mortgaged estate, which at present is qualified only 
by the existence of the equity of redemption, I cannot hesitate 
for a moment- in saying that the suit, which is brought for the 
purpose of having the account taken, of realising the estate if it 
should be necessary, and giving to the mortgagee the opportunity 
of redeeming it if he thinks fit to do so, is properly brought in this 
court. Upon the question of jurisdiction, there is, in my t opinion, 
no reason whatever for doubt.” The judgment of Lord Romilly 
in Norris v. Chambres (c) was relied upon in denial of the juris- 
diction, but in that case the attempt was to obtain an enforcement 
of lien on an estate in Prussia belonging to a stranger, independently 
(as Lord Romilly expressly said) of all personal equity attaching 
upon him. And in the same case, on appeal, Lord Campbell said 
that, had any contract or privity been proved, the plaintiff would 
have been entitled to succeeded) further laying down that an 
English Court ought not to pronounce a decree, even in personam , 
which can have no specific operation without the intervention 
of a foreign Court, and which, in the country where the lands lie 
which it assumes to charge, would probably be treated as a brutum 
fulmen (e). In Mercantile Trust Co. v. River Plate Trust Co.,(f) 


(a) Per Sir It. Arden, M. It., in Cranstoum v. Johnston (1706), 3 Vos. 170. See 
cases there cited. 

(b) In re Hawthorne , Graham v. Massey (1883), 23 Ch. 17. 743 : Paget v. Edc 
( 1874), L. R. 18 Eq. 118, 126 ; Toller v. Carteret (1705), 2 Veni. 494. So a receiver 
may bo appointed over lands abroad [Sc; ton, ii. 16, s. 4 (4th ed.). and cases there 
cited] ; . though it is said that such appointment is in the nature of a recom- 
mendudon to the foreign Court (Set on, 4th ed. p. 425). And obviously, an order 
directing foreign tenants to attorn will be bat l : In re Trant , 2 Sol. Journ. 11. 

C) (I860), 30 L. J. Ch. 285. (d) (1860), 3 D. F. & J. 584. 

(e) A favourite phrase of Pliny, signifying a thunderbolt striking blindly, as it 
were. 

( f) Mercantile Trust Co. v. River Plate Trust Co. (1892), 2 Ch. 303. In a recent 
case, permission has been granted to serve notice of a writ on a Dutch Corporation 
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where a receiver was applied for over mortgaged lands in Mexico Part II. 
belonging to an English company. North, J., refused to appoint Pb opkr t *' 
a receiver, for reasons other than the situs of the land, but intimated Cap. VI. 
that the company itself, and every officer of it who took part in Jurisdiction 
the proceedings, would be personally responsible to the Court for ostoLand . 
any misapplication of the funds arising out of the lands. 

It is, of course, manifest that however a personal decree may be Tho lex situs 
enforced in this country, the lex situs must be resorted to in order predominates, 
to give the plaintiff possession. (a) And in accordance with these 
principles, a bill cannot be maintained in England to administer 
the trusts of a Scotch creditor’s deed, under which a mining business 
in Scotland was to be carried on by a trustee. (6) In the case last 
cited, Lord Romilly laid down that the Court would never interfere 
with a cont ract unless the domicil of the defendant, or the situation 
of the subject-matter, or the place where the contract was entered 
into, warranted such interference ; unless, that is, it was tho 
forum domicilii , the forum rei sitar , or the forum loci contwtus 
celcbrati. This case was subsequently followed by Malms, V.C., 
who allowed a plea to the jurisdiction where the contract had been 
entered into at Boulogne, between the plaintiff, who was resident 
there, and an Irishman, relating to real property in Ireland.(c) 

Unless, therefore^ the person on whom it is sought to enforce an 
equity regarding foreign land is domiciled in England, or has 
entered into a contract in England respecting the same property, 
the Court will not assume jurisdiction to compel him to do any 
act with regard to it .(d) And the validity or effect of a contract 
to transfer immovables was held by Jessel, M. It., to depend upon 
the hx situs '(c) as of course the penalties must do .(/) So the 
Court has refused to entertain a suit in England to determine the 
right to the proceeds of foreign immovables, the title to which was 
disputed, (g) But an order made by the Supreme Consular Court 

abroad, in an action to enforce an equitable charge upon lands in Brazil, of which 
other defendants in England were the owners, and which were vested in the Dutch 
Corporation as trustees. It will be seen that the English Court had no personal 
jurisdiction over tho Dutch Corporation, and it may be doubted whether any 
effectual order could have been mode against them. The judge ( Byrne, ,1.) decided 
the ease as one of procedure only, under Order xi. r. 1 (g), treating the. Dutch 
Corporation as necessary and proper parties to an action properly brought 
against some other person duly served within the jurisdiction. Ihulrr v. A in ster- 
dumsck , rfre., Trustees (1902), 2 Ch. 132. Cf. Bawtrce v. (treat N. W. Central Itij. 

Co . (1898), 14 L. T. Rep. 448. 

(a) Penn v. Baltimore (1750), 1 Tudor, L. C. (1910), 800, at p. 823. 

(b) Cookney v. Anderson (1802), 31 Beav. 452. 

(c) Blake v. Blake (1870), 18 \V. R. 944 ; Be Holmes (1801), 2 .1. & H. 527. 

(d) MaUhcei v. Galitzin (1874), L. R. 18 Eq. 340. As to the proper forum in 
which to recover a debt made a charge on foreign territory (Oude),see, per Matins, 

V.C., Doss v. Secretary of State for India (JS75), L. R. 19 Eq. 509, 535. 

(e) Norton v. Florence Land , rf?c., Co. (1877), 7 Ch. D. 332, 330. 

(f) Adams v. Clutterbuck (1883), 10 Q. B. I). 403. 

(y) In re IIawlhorne f Graham v. Massey (1883), 23 Ch. D. 743. 
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at Constantinople that the receiver appointed of a partnership 
between English subjects should sell by auction land in Turkey 
held by the partners in the name of a Turkish subject, was held 
to be not ultra vires. (a) The Court undoubtedly had jurisdiction 
in personam , but a protocol had been issued by the Turki^n Govern- 
ment — of which the partners had not availed themselves — enabling 
for the first time British subjects to hold land in Turkey, but 
declaring that they should then be amenable to the Turkish Courts 
only in regard to all questions relating to it. The Consular Court, 
however, being the proper one to control the persons of the parties, 
it was held immaterial that the Turkish Government assumed to 
itself all jurisdiction in respect of real estate in Turkey held by 
them, either in their own names or in that of a Turkish subject . 

In the case of Re Holmes, (b) which was one of petition of right, 
a demurrer was allowed on the ground, inter alia , that the Queen 
was as much resident in Canada as in England, and that the subject- 
matter of the petition being Canadian land, the Canadian Court 
was the proper forum in which to sue. The suppliants there 
sought to establish the jurisdiction of the Court by applying the 
principle laid down in Penn v. Lord Baltimore (c) as to the power 
of equity to affect foreign land by acting in ; personam, of its justici- 
ables, to her Majesty, by virtue of the Petitions ofrRight. Act, J 800 
(23 & 24 Viet. c. 34), s. 1, which enacts that, a petition of right may 
be intituled in any one of the superior courts in which the subject- 
matter of such petition would have been cognizable, if the same 
had been a dispute between subject and subject. The decision of 
Lord Hatherley, however, rested on the broad ground that, for the 
purpose of any claims to Canadian lands under Canadian statutes, 
the Queen was not to be regarded as within the jurisdiction of the 
Court, and that it was not the object of the Petitions of Right Act, 
18(50, to transfer jurisdiction to this country from any colony in 
which an Act might be passed vesting lands in the Crown for the 
benefit of the colony, (d) And in Reiner v. Marquis of Salisbury (e) 
it was decided that a bill of discovery could jiot be maintained in 
England, in aid of proceedings about to be taken in England for 
the recovery of land in India, intended to be by petition of right, 
on the ground that a plaintiff must show a title to sue in order to 
obtain discovery, and that he could not sue for the Indian lands 
in an English Court. 

In Cranstoum v. Johnston (/) a sale of real estate in one of the 

(«> Abbott V. Abbott (1800), 29 L. J. (N. 8.), P. M. & A. 57. 

(5) H8G1), 2 J. & H. 527. (c) (1750), 1 Vcs. Sen. 444. 

(d) See Doss v. Secretary of State for India (1875), L. R. 19 Eq. 509. 

U) (1876), L. R. 2 Oh. D. 378. 

(fj (1790), 3 Yes. 170 ; S. 0. 5 Ves. 277 ; Jackson v. Petrie (1804), 10 Ves. 164. 
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West Indian islands by a creditor who had fraudulently obtained Part II. 
a judgment there against an absent debtor was set aside. The Pb opebt y * 
Master of the Rolls in that case said, “ It was not much litigated Cap. VI. 
that Courts of Equity here have an equal right to interfere with Jurisdiction 
regard to Judgments or mortgages upon lands in a foreign country as &** **• 
as upon lands here. . . . The only distinction is, that this Court EngliMh Court 
cannot act upon the land directly, but upon the conscience of the eoiwoienoo 
person living here : Archer v. Preston , cited, 1 Vein. 77 ; A rglasse of it* 
v. Muschamp , 1 Vern. 75 ; Kildare v. Eustace , 1 Vern. 419, and 
1 Eq. Cas. Ab. 133. These cases clearly show, that with regard to 
any contract made by, or equity between, persons in this country 
respecting lands in a foreign country, particularly in the British 
dominions, this Court will hold the same jurisdiction as if they 
were situated in England ; and Lord Hardwicke lays down the 
same doctrine in Foster v. V assail, 3 Atk. 589.” 

The distinction alluded to by Sir R. Arden, M.R., in the quota- 
tion just made, between lands situated within the empbv or on same 
colonies and lands wholly foreign, derives some support from the footin K» 
language used in Foster v. Vassal!, (a) but does not appear to have 
any other foundation. In Angus v. Angus, (b) where a bill was 
filed relating to lands in Scotland, Lord Hardwicke said that, since 
the Court acted iipon the person, it would have been a good bill, 
as to frtiud and discovery, if the lands had been in France r, if the 
person were resident in England. All lands out of the jurisdiction 
stand upon the same footing, (c) and as to these, there are abundant 
examples of equities being enforced. There must, however, be an ami can only 
equity which the English Court can lay hold of, and this principle 
is well explained by Lord Sol borne in Harrison v. Harrison, {d) ]>orHonnl 
That was a case where a Scotch heir elected to take the Scotch 
real estate by inheritance in opposition to an English will, under 
which he would have been entitled to a legacy, and it was held on 
appeal that the liability of the Scotch real estate to the payment 
of debts, as between the heir and the legatees, was to be determined 
by the Scotch law. It followed that as the Scotch law threw the 
general debts primarily on the real estate, there could be no mar- 
shalling in the English Court against the Scotch heir in favour of 
the pecuniary legatees, and the Scotch real estate w r as further 
exempted from any share in the general costs of the suit. Lord 
Selborne said in his judgment (e) : “ The doctrine of marshalling 
as applied in favour of legatees against heirs-at-law taking de- 
scended real estate in England is part of the lex loci affecting those 
real estates, and no question of conflict of law can arise under those 

(«) (1747), 3 Atk. 580. (h) (1737), WW’s Ri p. 23. 

(r) Robrrdinii v. Ron * { 1 73K). 1 Atk. 343. 

(d) (1873), 8 Ch. App. 342. (< ) L. It. 8 Cli. p. 348. 
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Pr opert y. ^ave an interest in the personal estate only endeavour indirectly 
Cap. VI. to establish in their own favour, or for their own relief, a burthen 
Jurisdiction upon real estate situate in another country, which, by the law of* 
a * to that country, would not be administered so as to give them what 
they ask. . . . The legatees ask that by virtue of the English 
doctrine of equity, applicable to the administration of English 
real estate descended when personal legatees would be disappointed 
by the payment of creditors out of their fund, these legatees may 
be declared entitled to acquire the rights of creditors against the 
Scotch real estate. It is clear that in Scotland they would have 
no such right ; and to me it seems equally clear that unless they 
have such a right in Scotland the law of England cannot give it to 
them. It is admitted, as I understand, that the burthen of liability 
to debts, so far as relates to real estate, can only be created by 
the lex loci rei sitce ; but it is suggested that the burthen may 
be laid on real estate on which it is not imposed by the lex loci 
rei sites by an indirect equity in favour of the legatees, because 
the creditors who have been paid might have pursued their own 
rights against the real estate without waiting, in the first instance, 
to see whether there was personal estate or not. It seems quite 
impossible that this can be correct ; because, in. the first place, 
as against the real estate in Scotland the Courts of England have 
no jurisdiction at all. Any jurisdiction which they can exercise 
as to the real estate in Scotland can only he through the medium of 
some personal equity attaching to the owner in Scotland of that real 
estate , who, in this case, is the Scotch heir ? What is that personal 
equity? There is no fiduciary relation. What right have these 
legatees, upon the footing of personal equity, to say that the heir 
shall not enjoy the Scotch real estate as the law of Scotland gives 
it to him, or that any burthen shall directly or indirectly be thrown 
upon that real estate in their favour, which would not be imposed 
by the law of Scotland ? It seems to me quite clear that this Court 
cannot found any such equity upon the accident of this heir-at-law 
being before it as a party to the suit. The equity must be founded 
upon some higher principle. The fallacy which pervaded the whole 
of the argument for the respondent was this, that it was assumed 
that the Scotch estate was properly brought into this court as 
Equity must the forum of administration. But without first showing what this 
some contract ^ cur ^ ^as with respect to the Scotch real estate, and why 

or trust it ought to be done, the proposition is not made out. There are, 
in point of fact, no debts to be paid out of the Scotch real estate ; there 
are no trusts to be executed as to the Scotch real estate ; there is no 


contract to be enforced as to the Scotch real estate .” 
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The rule which is therefore to be drawn from the decision of Part II. 
Lord Selborne just quoted (with which Lord Justice Mellish con- 1 K 0PER TY ‘ 
curred), is, that in order to affect real estate situate abroad with VI. 

an equity which does not attach to it by the lex loci ret silce , there jurisdiction 
must be a f privity shown to exist between the parties seeking to ,,s 1o La n(i ’ 
establish the equity and the owner of that real estate, and that creating a 
it must be a privity which arises either from contract or from tho 

the existence of a fiduciary relation between the parties. According partis 
to the case just cited, (a) it is also necessary that the defendant l ’* V 

at least should be domiciled in this country, or that the contract Court, 
out of which the privity arises should have been entered into here. 

It may probably be laid down as a principle, as it is certainly 
demanded by the very nature of sovereignty, that the jurisdiction 
of the English Courts will not be exercised as to persons domiciled 
abroad, and as to their conduct abroad, even though process 
may have been served on them here. (ft) And this being a general 
rule, it would be so a fortiori in cases relating to real estate sihiite 
abroad, which there would be no pretence for affecting indirectly 
through the person of the owner, unless that, owner were cither 
domiciled within the jurisdiction, or had entered into a contract 
within its limits in relation to the real estate which it was sought 
to affect. # 

But if distinction lias been drawn as to those cases where the 
lex situs positively excludes the operation of the equitable doctrine 
on which the English Court is asked to act in personam. In such 
a case the English Court will decline to interfere, in accordance with 
the dictum of Lord Campbell (cited above), that a decree should not 
be made which would be treated in the situs as a brutum fuhnen.(c) 

Subject to these restrictions, there have been abundant examples Equities 
of equities being enforced in relation to real estate situate abroad. 

Thus, trusts will be enforced, though affecting foreign lands, (d) 
accounts taken between tenants in common for waste and 
generally, (e) and contracts for sale ordered to be specifically per- 
formed^/) But foreign boundaries will not be settled. (t/) nor will 

(a) ('ookney v. Anderson (1802), 31 Beav. 452 ; 7 Hake v. Blake. (1870), 18 W. It. 

944 ; Maltha 1 1 v. GalUzin (1874), L. K. 18 Eq. 340. 

(b) See tin.? cases cited in Hendrick v. Wood (1803), 9 W. It. 588. 

(c) Martin v. Martin (1831), 2 It. & My. 507 ; and per Lon I ( 'ampheli in Norris 
v. Chambres(\HC*)),3 De (J. R&J. 584,585; Ex parte Pollard (1840), Mniit. & (-h. 

239; lie Schcibler, Ex jtarte Holt hausen (1874). 9 Ch. App. 722 ; i'oole v. decks 
(1872), 13 Eq. 597. 

(d) Kildare v. Eustace (1080), 1 Vern. 422. 

(e) Carteret v. Petty (1070), 2 Swans. 323, n. ; Jloherdrnn v. Pons (1738), 1 Atk. 

543. 

(/) Archer v. Preston (c. 1682), 1 Vern. 77 (cited in A rglasse v. M uscharnp (1082) ; 

Jackson v. Petrie (1804), 10 Ves. 104; sec note to Penn v. Baltimore (1750), 

1 Tudor L. (\ (1910), 800, for further examples. 

(tj) Penn v. Baltimore (1750), 1 Ves. Sen. 444; sec Tulloch v. Hartley (1841), 

i y. & c. c. c. ii4. 
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partition of foreign lands be decreed, (a) nor will an issue be 
directed to try the validity of a will of lands lying out of the juris- 
diction, (6) nor will discovery be granted in aid of a suit abroad 
to recover foreign land,(c) nor will mortgagees of foreign realty 
be restrained from suing in the country where it is Situate to 
enforce their security, although the mortgagor is a company in 
process of being wound up in England. (d) The ground of the 
last decision appears to have been, that the party asking for the 
injunction could appear before the foreign tribunal, and assert his 
rights there, the proceedings abroad being also prior in point of 
date. There was, however, authority cited for restraining a foreign 
action under analogous circumstances, where immovables were not 
concerned.(e) On similar principles, a suit to enforce a lien on 
real estate in Prussia cannot be sustained unless there is some 
privity of contract between the parties to it. In such a case, a 
declaration of lien will be made, and the Court will in some cases 
appoint a receiver ; but it will be left to the plaintiff to make it 
available, if he can, by means of the foreign tribunals. (/) For 
the general rule is that it is for the lex loci rei sitw to decide whether 
or not a contract to assign an immovable creates any interest in 
the land.(gr) In the case of Holmes v. Regina (h) certain lands in 
the colonies were vested in the Queen by an Act *>f the Provincial 
Legislature, and it was held that the Courts of this country 1 ; acting 
in personam , had not jurisdiction to entertain a petition of right 
in respect of such lands, praying for a reconveyance of part of them 
to the suppliants on equitable grounds. A power was formerly 
assumed of granting sequestrations aga inst the estates of defendants 
situated in Ireland, (y') but these cases are of doubtful authority, 
and the observations of Lord Brougham on the judgment in the 
latter case, in Portarlington v. Soulbt/,(k) show that they would not 

(а) Cartwright v. Pc tins (1672), 2 Oh. Cas. 214. 

(б) Pike v. Hoare (1736), 2 Eden, 182. 

(c) Reiner v. Salisbury (1876), 2 Oil. 1). 378. 

(d) Moorx. Anglo- J lalian Bank (1879), 10 Oh. 1). 681. 

(e) Ex parte Taxi (1872), L. R. 13 Eq. 311. In Ex parte Rogers, In re Bouslead 
(1881), 16 Oh. ]). 665, 767, it seems to have horn thought that tlio leave of the 
Court of Bankruptcy ought to have boon obtained, before; issuing a colonial 
sequestration against real estate of the bankrupt in a colony. Persons who have 
submitted to the jurisdiction by appearing as petitioners, or proving as creditors, 
in the winding up of a company, will, howe ver, be restrained from proceeding 
abroad, In re Belfast Shipowners (1894), 1 L. Rep. 321 ; In re Oriental Co. (1874), 
L. R. 8 Ch. 557. See Part IV, chap, xi, infrd. 

(/) Norris v. Chambres (I860), 30 J<. J. Ch. 285. 

(g) Of. also lhschamps v. Miller (1908), 1 Ch. 856, where it was held that a 
covenant in a French marriage settlement to assign after acquired property did 
not affr t a purchaser who acquired a good title by Indian law to such property 
situated in India. 

(70 31 L. J. Ch. 58 ; 2 J. & H. 527. 

(t) Arglasse v. Muschamp (1682), 1 Vern. 75; Fryer v. Bernard (1724), 2 P. 
Wms. 261. 

(it) (1834), 3 My. & K. 109. 
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now be followed. In the later case of Whitaker v. Forbes, (a) it Part II. 
was held that, an action of debt for a rent-charge on lands situate Pb opee ty - 
in Australia was not maintainable in England, but this was on the Cap. VI. 
ground that such an action was local and not transitory in its Jurisdiction 
nature, anti that the rules of venue, which had not then been 08 to * At nd ' 
abolished, would prevent it from being tried anywhere but in the Abolition 
forum situs . It was contended in that case, in the argument on ° f 

appeal, that the rule as to an action for rent-charge being local 
did not apply to cases where the land was situated out of England ; 
but Lord Cairns denied that there was, either in principle or 
authority, any ground for such a proposition. In Phillips v. 

Eyre (h) Willes, J., said : u Our courts are said to be more open 
to admit actions founded upon foreign transactions than those of 
any European country ; but there are restrictions in respect of 
locality, which exclude some foreign causes of action altogether — 
namely, those which would be local if they arose in England, such 
as trespass to land (Doulson v. Matthews , 4 T. R. 503).” These 
particular restrictions, in respect of venue, have now been a moved 
by the Judicature Act. 1875, Order xxxvi. r. 1. In the case of 
Buenos Ayres Railway Co. v. Northern Railway of Buenos Ayres 
Co.,(c) the plaintiff and defendant companies were both registered 
and had their ofliges in England, and the action was brought on a 
contract # for the use and occupation of land and buildings within 
the dominions of the Argentine Republic. The statement of defence 
alleged these facts, and further that both companies were domiciled 
in the Argentine Republic, where the alleged contract was made, 
and that the Oovernment of that State had “ assumed jurisdiction v 
in the matter. It was contended that, as the claim of the plaintiffs 
related to immovable property and rights incident to immovable 
property situated in a foreign country, the High Court of Justice 
had not jurisdiction over the same, and that for it to assume to 
adjudicate thereon would under the above circumstances be a 
violation of the comity of nations. A further contention was set 
up that the claim could not be conveniently disposed of in England, 
inasmuch as the contract sued on had been made abroad, and was 
therefore subject to the law of the locus contractus. This defence 
was held bad on demurrer, Mel lor, J., saying that, there was nothing 
in it to establish that jurisdiction over the subject-matter of the 
claim was, either by law or by contract of the parties, vested 
exclusively in the Courts of the Argentine Republic. 

(«) (1875), L. R. 10 C. P. 583 ; 1 C. P. 1). 51. 

(b) (1870), L. R. fi Q„ B. 1, 28. See now British South Africa Co. v. Companhia 
dr Aloownhiqne (1893). A. (\ 002 ; infra , ]>. 191. 

(r) ("1870). L. R. 3 Q. B. ]>. 210. Cf. Re Madrid , a-r., Co.. (1849), 3 Do (i. k 
S. 127 ; S. (’. 2 Mac. & (i. 109 ; Bull v. Monica ux, 1 K. & J. 98. 
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Part II. It was said above that trusts respecting lands out of the juris- 
Pb oper ty. ( jj c ^.j on w iH be enforced by the Court of Chancery, but this will 
VT. obviously be so only when the trustees are persons on whom the 
Jurisdiction Court can effectually act, and if there are no such trustees, no 
ns to La nd. trust can be settled or enforced. In New v. Bonaker (afa testator 
Trusts gave certain funds to the President and Vice-President of the 
whenTrlistees United States and the Governor of Pennsylvania, to build and 
justiciable, endow a college for special purposes in Pennsylvania. The trustees 
having disclaimed, Malins, V.-C., refused to attempt to settle a 
scheme for the administration of the trust, and held that the funds 
bequeathed fell into the residuary estate. The ground, however, 
of the decision was rather the principle of Attorney-General v. 
Sturge,(b ) that it does not fall within the province or power of the 
Court to see to the administration of a foreign charity, than the 
fact that the trust contemplated the acquisition and holding of 
foreign land for a particular purpose. 

Interference With regard to injunctions to restrain proceedings abroad for 
r n te“ the recovery of real estate, the Court will grant them at its dis- 

situs. cretion, if there is reason to believe that all the matters in dispute 

will be better determined in England, and the parties are before 

the Court, so as to be controlled by it effectually. (c) In the more 
recent case of Hope v. Carnegie, (d) a British subject, entitled to 
real and personal estate, both in England and the Netherlands, 

died domiciled in England, leaving a will by which he gave to 

trustees all his property here and abroad, but as to his foreign 

property only so far as he could dispose of it according to the lex 
loci rei sitm. A decree was made in England for the administra- 
tion of his estate, and subsequently one of his children instituted 
proceedings in the Netherlands for the administration of his real 
and personal estate in that country. It was held by Knight 
Bruce, V.-C., that the proceedings in the Netherlands ought to be 
restrained as to the personal estate, but not as to the realty, leaving 
them to be carried on separately as to that, if possible ; but 
Turner, V.-C., thought that the proceedings ought to be restrained 
as to the real estate abroad also, on the analogy of Bunbury v. 
Bunbury. (e) 

The balance of authority, however, is certainly against any 
interference with the forum situs , so far as regards realty, though 
the jurisdiction has always been asserted. The question was much 
discussed in Canon Iron Company v. Madaren, (/) where the cases 
on the subject are carefully examined by Lord St. Leonards. In 

(a) (1867), L. R. 4 Eq. 655. (b) (1854), 19 Beav. 597. 

(c) Bunbury v. Bunbury (1839), 1 Beav. 318. (<*) (1886), L. R. 1 Ch. 320. 

(e) Bunbury v. Bunbury (1839), 1 Beav. 318. (/} (1852), 5 H. L. C. 416. 
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Bushby v. Munday>(a) proceedings in Scotland on a Scotch herit- 
able bond were restrained by Sir John Leach, on the ground that 
the validity of the bond could best be decided in England ; but a 
similar injunction was dissolved by Lord Eldon in Kennedy v. 
Cassilis^b) under the circumstances of that case, though he expressed 
himself satisfied as to the jurisdiction. So in Jones v. Geddes f (c ) 
an injunction had been granted against a heritable bond creditor 
who was proceeding in Scotland against the assignees in bank- 
ruptcy of the obligor, who had real estate there. Lord Lyndhurst 
dissolved the injunction upon a simple consideration of the balance 
of conveniences and inconveniences of the different courses of 
action, but here also the jurisdiction was fully recognised. And 
citing Elliot v. Lord Mintojd) Lord St. Leonards says : “ Of 
course questions of Scotch law — for example, the right of Scotch 
estates to be exonerated out of the personal estate — must be decided 
according to Scotch law ; and if practicable, in a complicated case, 
by the Courts in Scotland.” In cases, however, where litigation is 
pending in England, and complete relief may be had here, t he Court 
of Chancery will restrain foreign proceedings taken by a party to 
the suit, as a vexatious harassing of the opposite party. (e) This 
was the ground of the decisions in Harrison v. Gurney (f) and 
Beckford v. Kerrible.(<j) In Harrison v. Gurney a decree had been 
obtained for the execution of the trusts of a deed for the benefit of 
creditors, and a receiver of real estates in England and Ireland 
had been appointed. Some of the trustees having filed a, bill in 
Ireland for executing the trusts of the same deed, Lord Eldon 
restrained them from prosecuting that suit, on the ground that it 
sought the same relief as might be had under the decree obtained 
in this country. In Beckford v. Kemble , after a decree in this 
country for an account on a bill to redeem a West Indian mortgage, 
Sir John Leach would not allow the mortgagee to prosecute a suit 
in the Jorum situs for foreclosing the same mortgage, on the ground 
that full relief might be obtained under the decree in this country. 
The point arose more recently in Baillie v. Baillie, (h) but though an 
injunction was granted in that case, Malins, V.-C., expressly said 
that the question there was only about the personal estate of a 
domiciled Englishman, and that he was not interfering with any 
remedy that might exist in Scotland against the real estate situated 
there of the testator. 

(a) (1821), 5 Madd. 297. (b) 2 Swans. 313. 

(c) (1845), 1 Phill. 724; Wcddcrbnrn v. Wcddrrburn (J840), 4 My. & Or. 585. 

(d) (1821), 6 Madd. 16. 

(e) Per Lord Cranworth in Carron Iron Co. v. Maclarcn (1852), 5 H. L. C. 437. 

(/) (1821), 2 J. & YV. 563. ({/) (1822), 1 Sim. & S. 7. 
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Part II. A distinction is pointed out by Mr. Westlake (a) between cases 
Protertv. w j iere equity binding on the person, and enforced by the 
Cap. VI. English Court, does not exist by the law of the situs , and cases 
Jurisdiction where it is absolutely excluded by it. Where the Court acts upon 
as to La nd, lands, it does so, as explained in Cranstown v. Johnston, (b) 

Equity not through the conscience of the person whom it has the power and 
repugnant duty of controlling ; and it is immaterial if the special equity 
to the lex to be enforced has no existence in the eye of the lex situs, with 

mim ° which, as to the kind of remedy applicable to the circumstances, 

the English law is not likely to coincide. This is seen in the case 
of Ex parte Pollard, Re Courtenay, (c) where an equitable mortgage, 
according to English law, was effected by depositing the title-deeds 
of real estate in Scotland ; and it was held that this mortgage 
could be enforced, although it was found in the special case that 
by the Scotch law no lien or mortgage was created by the deposit. 
The principle of this case was followed in Ex parte UoUhausen, 
Re Scheibler,(d) with respect to property situated at Shanghai, in 
China, though no conflict with the lex situs there arose, and the 
question was whether the contract was to be governed by English 
or Prussian law, having been entered into by correspondence 
between parties resident in London and Prussia respectively. 
But in Martin v. Martin (e) a post-nuptial settlement of land in 
Demerara invalid by the law .of that colony, was held ineffectual 
as against a subsequent mortgagee with notice, on the ground 
that the law of Demerara expressly prevented the settlement from 
operating so as to diminish the absolute ownership and control 
of the husband and wife over the estate. The principle was sub- 
stantially the same as that in Ex parte Borrodaile, Re Rucker,(f) 
where an equitable mortgage, by the deposit of title-deeds, of 
slaves in Antigua, was declared invalid, on the ground that the 
laws of the colony declared void the creation of any interest in 
slaves — at that time real property — unless the title was made 
apparent by the intervention of certain forms, which in that case 
had been disregarded. The distinction between this case and that 
of Ex parte Pollard just referred to, is apparent on comparing the 
two. And in Waterhouse v. Stansficld (g) Turner, V.-0., said that 
when the law of a foreign country placed a restraint upon the 
alienation of property situated there, an equity arising here on a 
contract respecting such property could not be enforced against 
the 1 ex hei rei sitw. 

(a) Priv. lilt. Law (1912), p. 230. ( b ) (1790), 3 Vos. 170. 

(c) ( 1 840), Mont. & Oh. 239 ; see Conte v. Jcclcs (1872), L. R. 13 Eq. 597. 

(d) (1874), L. R. 9 Ch. App. 722. 

( e ) (1831), 2 Russ. & My. 507. (/) 2 Mont. & Ayr. 398. 

(p) (1852), 10 Hare, 259; see 2 Hare, 1, 8, 12. 
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Trespasses to foreign land give rise to no cause of action cog- Part II. 
nizable in an English Court ; and no legal proceedings based on Pr ofkr ty - 
such trespasses will be entertained, whether for damages, injunction. Cap. VI. 
or a declaration of title. (a) Until the year 1875. the question was Jurisdiction 
obscured by the distinction in English law between local and 08 to ^ a nd ' 
transitory actions, which was finally removed by the Judicature Injuries to 
Act ; but the decision of the House of Lords, just cited, was based (Movables 
upon general principles, and establishes a definite rule. — whether 

The earlier cases were by no means free from ambiguity ; and i^^nglish 
in some of them, at least, the artificial rules of English law as to Courts, 
venue were relied upon, rather than any principles of international 
law. In Skinner v. The East India Company, (b) which was decided 
in 1665, it was solemnly laid down that no action lay in England 
for torts to real property or fixtures abroad ; but in a subsequent 
case (c) Lord Mansfield took a distinction between actions con- 
cerning the title to or possession of foreign realty, and those for 
damages based on an injury to foreign realty, and referred (<• an 
action which had come before him against a captain in the English 
navy who had pulled down some houses in Nova Scotia, and 
which he had ruled was maintainable. In Doulson v. Matthews, (d) 
however, although Lord Mansfield's dicta were brought before 
the notice of the # Oourt, they were distinctly overruled, and it was 
decided again that no action lay in this country for trespass to 
realty situate abroad. Shortly after the restrictions as to venue 
were removed, the same question arose in the Probate and 
Admiralty Division of the High (-ourt.(r) where an English com- 
pany, possessed of a pier in Spain, instituted a cause of damage 
against an English ship for negligently injuring it : but the ship 
having been released from arrest upon an agreement that, the 
liabilities of the parties should be decided in the English Courts, 
the owners were prevented from setting up any objection to the 
jurisdiction. In deciding that the law of Spain must govern 
the case, Mellish, L.J., used the following expressions (/) : — “If 
that is the rule respecting personal wrongs and respecting wrongs 
to personal property i.e. that no action can be maintained in 
England for a wrongful act, unless it is wrongful by the law of the 
country where it was committed, as well as by English law — 

“ it seems to me d fortiori that it must, be the rule as to wrongful 
acts to real or immovable property in a foreign country. Whether 
the rule as to wrongful acts to immovable property in a foreign 
country does not go still further, and prevent an action from 

(„) British South Africa Co. v. (bmi/undiia dc Mofambiyitr ( I 893). A. 0. 002. 

(6) (1605), cited i'ow|>. ] 07. (r) Mo.sti/n v. Fabrigau (1774), (Viwp. 180. 

(d) (1792), 4 T. R. 503. tc) The M. Moxham (1876), L. R. 1 P. 1). 107. 

If) (1876), L. R. 1 P. D. 112. 
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Part II. being brought at all, is a question which it is not necessary to 

’ determine in this case ; because, having regard to the consent 

Cap. VI. of the parties and the agreement that has been come to, no objec- 
Juriadiction tion to the jurisdiction could be taken.’ * And James, L.J., said 
as to Land. j n ^ same case? that had it not been for this agreement, very 
grave difficulties indeed might have arisen as to the jurisdiction 
of the Court to entertain any action or proceedings whatever with 
Effect of respect to injuries done to foreign soil. It would indeed seem 
ofrulos of c ^ ear ^ a t a mere alteration in the rules of procedure in the English 

venue. Courts could not operate to extend their jurisdiction beyond the 

limits which were formerly laid down, if those limits were originally 
defined not only by the necessities of procedure, but by the prin- 
ciples of the law of nations which English law recognises. Whether, 
however, the law of nations did thus define them appears very 
doubtful when the unlimited jurisdiction in the case of personal 
torts, to which the rules of venue did not apply, is considered. 
According to Mellish, L.J., in the judgment from which quotation 
has just been made, it is an established principle that no action 
can be maintained in the Courts of England on account of a wrong- 
ful act either to a person or personal property, committed within 
the jurisdiction of a foreign country, unless the act is wrongful by 
the law of the country where it is committed, and also wrongful 
by the law of this country. (a) Thus, in Phillips v. Eyre , where 
the liability of the defendant had been taken away, and his wrong- 
doing purged, by the law of the country where the tortious act 
was committed, it was held that no action could be brought in 
this country. This limitation, however, is not one of jurisdiction 
at all ; but results merely from the principle that the tortious 
nature of an act must be measured by the law of the place where 
it is done, as well as by that of the forum where the claim for 
damages is made.(b) According to the last edition of Story (c) 
it appears to be the American view that an action for personal 
damages, though founded on a tort to foreign immovables, is not 
confined to the forum rei sitcr. Nor do the reasons given in the 
English cases before the abolition of venue in any instance go 
beyond the necessities of English procedure. In the language 
already cited from the judgment of Willes, J., in Phillips v. Eyre } (d) 
there is plainly nothing which necessarily means more than that 

(a) The M. Moxham (IS7G), L. R. 1 P. D. 107, 111 ; Phillips v. Eyre (1870), 
L. K. 6 Q. B. 1 ; The Halley (1807), L. R. 2 P. (1 193 ; General Steam Navigation 
Go. v. Gallon (1843), II M. & W. 877, 895; Mostyn v. Fahrigas (J774), 1 Sm. 
L. U (1903), 591 ; Scott v. Seymour (1862), 1 H. & C. 219 ; 31 L. J. Ex. 457 ; 
Bulloch v. Caird (1875), L. R. 10 Q. B. 276, and injrd. 

(ft) Vide infrd , chap. ix. (ii.). 

(c) Conflict of Laws, § 554. 

(i d ) (1870), L. R. 0 Q. B. 1, 28 ; ante , p. 187 
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actions for torts to foreign realty cannot be tried, because the Part II. 
rules of venue prevent them from coming before the Court. In * R OPKB TY ‘ 
Moslyn v. Fabrigas (a) Lord Mansfield pointed out that there is Cap. VI. 
a formal and a substantial distinction as to the locality of trials. Jurisdiction 
The substantial distinction is, where the effect of the judgment as t0 La nd * 
cannot be had, if the action is laid in the wrong place. The formal 
distinction is that which arises from the mode of trial, and excludes 
certain actions by means of the rules of venue. And by way of 
example, it was said, that there might be a solid distinction of 
locality, if an action were brought relative to an estate in a foreign 
country, where the question was a matter of title only, and not of 
damages. It can hardly be doubted that the rule as to venue 
was in Lord Mansfield's mind the only obstacle to the trial by an 
English Court of an action for injury to foreign realty. (h) The 
execution of the judgment in such an action, inasmuch as it can 
only be brought when proper service is effected on the defendant, 
and execution can only issue on his person or property within < no 
jurisdiction, cannot interfere with the sovereign rights of v foreign 
Power, as it would in an action for the title to or possession of land. 

An injury to land is in fact a personal injury to its owner, and is 
no more beyond the jurisdiction of an English Court, on general 
principles, than (tfher personal injuries are. The real objection 
to entertaining such an action appears to bo that it- involves the 
necessity of deciding as to the title or proprietary right. (c) 

Service out of the jurisdiction of a writ of summons (or in the Service 
case of a non- British subject, notice of the writ) is governed by 
Order xi. r. 1, of the Judicature Act Rules; which provides as 
follows : 

“ 1. Service out of the jurisdiction of a writ of summons or 
notice of a writ of summons may be allowed by the Court 
or a judge whenever 

(a) The whole subject-matter of the action is land 
situate within the jurisdiction, with or without 
rents or profits. 

(b) Any act, deed, will, or contract, obligation or 
liability affecting land or hereditaments situate 
within the jurisdiction is sought to be construed, 
rectified, set aside, or enforced in the action.*’ 

It has been held that a contract to pay rent is not a contract, &e., 

“affecting land” within (b).(rf) But where the action sought to 

(а) (1774), Cowp. 1G1 ; 1 Smith, L. C. (1003), pp. f»0l, 004. 

(б) See, however, Voids on v. Matthews (1702), 4 T. It. 503. 

(c) See the reasoning of Lord Heivchcll. in British South Africa f'o. v. Corn- 
jtanhia da, Mozambique (1803), A. C. at p. 025. 

(i d ) A gnaw v. Usher (1884), 14 Q. B. I). 78 ; decided on appeal on different 
grounds, 51 L. T. Rep. 752. 

N 
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Part II. 
Property. 

Cap. VI. 


Lex situs 
decides 
what aro 
immovables. 


Distinction 
between 
movables 
and personal 
estate. 


recover compensation for tenant right according to the local 
custom under which the land was demised, it was held to be within 
_ the rule, and service out of the jurisdiction was ordered, (a) 

(ii.) Nature and Incidents of Immovable Property 
and Realty. 

It has been already said that a general consent exists as to the 
principle that real or immovable property is subject exclusively 
to the law of the Government within whose territory it is situate. 
The authorities cited by Story for this general proposition are 
very numerous. (b) but it will be more advantageous to consider 
what are the directions in which this lex situs is allowed exclusive 
operation, and how far it extends. It must be sufficiently apparent 
from the last section that there are many cases in which the 
exclusive action claimed for it is interfered with. 

(a) Nature of Realty . The lex situs, in the first place, must 
decide what things and appurtenances are so closely connected 
with the soil as to partake of the nature of realty, though not 
themselves land in anything but a legal sense. Of these some 
are so universally regarded in this light, as easements and rent- 
charges, for example, that no special mention needibe made of them ; 
but with regard to other things whose character is more doubtful, 
it is laid down by Story (c) that the question is not so much what 
are, or ought to be deemed ex sud natura , movables, as what arc 
deemed so by the law of the place where they are situated ; and 
that to ascertain what is immovable property and what is not, 
recourse must be had in all cases to the lex loci rei sitev. The case 
sometimes cited for the same principle (d) scarcely seems to bear 
out the proposition to its full extent, since the decision of Erskine, 
C.J., turned chiefly upon 5 Geo. II. c. 7, s. 4, which spoke of 
negroes as real estate, and not so much upon the fact that they 
were so by the law of Antigua, where they were situated. It may, 
however, be taken generally, that the decision of the lex situs is 
universally accepted on such questions. In Cludfield v. Berchtoldt (e) 
the question was whether a rent-charge pur autre vie issuing out of 
English land was liable to legacy duty as personal estate under the 
English statutes (14 Geo. II. c. 20, s. 9 ; 1 Viet. c. 20), which 
makes estates pur autre vie applicable as personal estate in the 
hands of executors and administrators, and it was held on appeal 

(а) Kaye v. Sutherland (1887), 20 Q. B. I). 147. 

(б) Story, Conflict of Laws, § 428. (c) Ibid. § 447. 

(d) Ex parte Rucker (1834), 3 D. &> Ch. 704 ; sec Smith v. Brown, 2 Salk. 
(Wifi. 

(0 (1871), L. R. 7 Eq. 192 ; see also Stewart v. Garnett (1830), 3 Sim. 398. 
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that legacy duty was payable on such rent-charge. The domicil 
of the testatrix being Hungarian, it was contended in opposition 
to the Crown that the character of personal property was so 
impressed % by the several statutes upon the interest in question, 
as to make it for all intents and purposes personal property, attached 
to the domicil and person of the testatrix, and therefore exempt 
from legacy duty according to the principle of Thomson v. Advocate- 
General.(a) It was held, however, that the English law only made 
it personal property for the purpose of charging it with legacy 
duty, and that except in this limited respect, it remained realty. 
In the words of the judgment, it lay upon the respondent to show 
that by the law of England estates pur autre vie in land had been 
converted into pure personality or movables, and he did not dis- 
charge this burden by showing that by some statutory provisions 
in some cases they are to be applied in the same manner as personal 
estate. But it was taken for granted throughout that the English 
law was the proper test by which to decide the real or pc' M-.ial 
nature of the interest in question. Almost the same point arose 
in Frehe v. Lord Curbenj .(b) where it was held that the validity 
of a testamentary disposition of an English leasehold was governed 
by the law of England, and not by that ol the testator's domicil. 
In that case a testator domiciled in Ireland (to which the Thel- 
lusson Act does not extend) devised an English leasehold to trustees 
upon trusts to sell and hold the proceeds upon certain trusts 
for accumulation invalid by the Thellusson Act ; and it was held 
that these trusts were invalid so far as regarded the English lease- 
hold, though valid as to the personal estate, which was to 1m? 
regulated by the law of his domicil, it; was contended that the 
English law regarded leasehold property as personal estate, and 
therefore remitted all questions concerning it- to the decision of 
the law of the testator’s domicil ; but Lord Selborne pointed out 
that this principle, expressed in the Roman maxim “ mob Hi a 
sequuntur personam” referred to movable property only, as dis- 
tinguished from immovable; and that although for some purposes 
the English law T regarded leaseholds as chattels, yet land, whether 
held for a chattel interest or held for a freehold interest, is, as a 
matter of fact, immovable and not movable. Lord Selborne 
further cited with approval the dicta of Story on this point, which 
have just been referred to, and there is now no doubt that it 
expresses the English law on the subject. The doctrine of Frehe 
v. Carbery has since been extended to include the formalities of 
execution, it having been held that a will duly executed by French 
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(а) (184. r >), 12 Cl. & F. 1 ; Wallace v. Attornaj-(km:mL (I80;j), L. Ji. I Cl*. 1. 

(б) (187.‘i), L. It. 10 Eq. 401. 



196 


FOREIGN AND DOMESTIC LAW. 


Part II. law in France by a domiciled Frenchman, but not according to 
Pr opert y. English Wills Act, was ineffectual to pass leaseholds in 
Cap. VI. England, (a) In the particular case cited, the testator’s interest 
in the leaseholds was equitable only ; but the grounds of the 
judgment obviously include the legal estate. Nor is there any 
conflict between this rule and the decision in Hood v. Barrington, {jb) 
when it was held that the Scotch executor of a domiciled Scotch- 
man, after having obtained confirmation of the Scotch probate 
under 21 & 22 Viet. c. 56, s. 12, could sell the English leaseholds. 
The English statute in that case provided that the confirmation 
of the Scotch executor “should have the like force and effect in 
England as if a probate had been granted ” ; and this obviously 
included the legal estate in English leaseholds. The lex situs, 
therefore, gave it to the Scotch executor. 

The difficulty, if any remains, in this question arises from the 
loose employment of the terms “ personal ” and “ movable ” as 
synonymous. That they were so originally is of course evident 
from the maxim itself. Mobilia sequuntur 'personam may be freely 
translated, “ movables are personal property ” ; but the use of 
English law has attached a special and definite meaning to the 
term “ personal estate,” which differs materially from that more 
commonly given to it in international jurisprudence. This special 
meaning is pointed out by Jarman, (c) who says : “ The distinction 
between real and personal estate is peculiar to our own policy, 
and is not known to any foreign system of jurisprudence that is 
founded on the civil law, in which the only recognised distinction 
was between movable and immovable property. Leaseholds for 
years, therefore, which obviously belong to the latter denomina- 
tion, though they are with us transmissible as personal estate, 
are governed by the lex loci, and do not follow the person ; so 
that if an Englishman domiciled abroad dies possessed of such 
property, it will devolve according to the English law.” Jarman’s 
subsequent editors appear to have dissented from this proposition, 
citing other authorities (d) for the ambiguously worded proposition 
that the lex loci must determine what part of the estate is real and 
what personal, and that then the lex domicilii comes in and deter- 
mines the distribution of that part of the property which the lex 
loci has declared to be personal. All these authorities, however, 

(a) Pepin v. Bruyere (1900), 2 Ch. 504 ; affirmed C. A. Now 1901 ; Da Fogaa- 
sicrai v. Duport (1881), 11 L. R. Tr. 123. 

(b) (1868), L. R. 2 Eq. 218. See note on this case in Jarman on Wills (1910), 
vol. i. p. 6. 

(c) Wills, vol. i, p. 4, n. Cf. edition of 1910, pp. 2-5. 

(d) Ibid . p. 4, n. (t) ; 11 Jarm. Blyth. Conv., 3rd ed., p. 15 ; Deane on Wills, 
p. 16 ; Price v. Dcwliur&t (1837), 4 My. & O. 81 ; Jemingham v. Herbert (1829), 
4 Russ. 388 ; and Pearmain v. Trnss, 2 (Jiff. 136. 
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plainly employ the word “ personal ” in the very sense against Part II. 
which Jarman’s caution is meant to guard, and the point 1 R OP,B TY * 
seemed at any rate to have been finally settled by Lord Sel- Cap. VI. 
borne’s judgment, just referred to, in the case of Frcke v. Lord 
Carter y. {a) 

The same question, however, has since been again revived 
in the recent case of Duncan v. Lawson, (b) where the Court was 
invited to distinguish Frcke v. Carbcry , on the ground that it 
had no express reference to devolution or succession. The 
attempt failed, and it was clearly laid down that, in a case of 
intestacy, English leaseholds devolved according to the English 
law (i.e. the Statute of Distributions), and not according to the 
law of the domicil of the intestate, which in that case was Scotch. 

In other words, leaseholds are immovables for the purposes of 
succession, and are governed bv the lex loci. The difficult question, 
whether this involves the proposition that the doctrine of Birtwhistle 
v. Vardill(c) applies to leaseholds as well as freeholds, and makes 
the right to succeed to leaseholds dependent upon birth in wedlock 
as well as legitimacy by the lex domicilii , will be found treated 
elsewhere, (d) In the recent case of In rc Hoyles; Roir v. Jag(f,(c) 
it was held by the Court of Appeal (Fletcher Moulton, L.J., 
doubting) that mortgages on land are considered to be of the 
nature of immovables, and consequently governed by the lex loci 
rci sitfr. Cozens- Hardy, M.R., observed that the terms “movable” 
and “ immovable " are not regarded as technical terms in English 
law ; they are expressions of convenience used in considering 
differences between English law and foreign systems. But where 
the two systems are identical, queer c whether the terms are appro- 
priate. Farwell, L.J., said that the division into movable and 
immovable property is no part of the law either of England or of 
Canada, and is only applied in England when the English Courts 
have to determine rights between domiciled Englishmen and 
persons domiciled in countries where the English division of 
property into realty and personalty is not adopted. 

The nature of realty being thus undoubtedly a question which Incidents of 
the lex situs must decide, it may be added that almost all the 
incidents which arise in connect ion with it are; to be referred to and pm crip, 
the same law.(/) Thus the liability for deterioration or waste, t,wn ’ 

(a) (1873), L. R. lit Kip 401. 

(h) (1889), L. R. 41 Ch. I). 394. Sou, to the saint* effect, In the (Joods of Unit Hi 
(1875). J. R. 9 Eq. 541 ; Ik FngttHxirrtia v. Dtiftort (1881), 11 L. 11. Ir. 123 ; ami 
more recently Pepin v. Urut/crc (1900), 2 Ch. 504, already cited. 

(c) (1820), 7 Cl. & F. 895. 

(d) See note on this subject at the end of chap. vi. 

(#■) (1911), 1 Ch. 179 ; 27 T. L. R. 131, C. A. ; applying In rc Fitzgerald; Snrman 
v. Fitzgerald (1904), 1 Ch. 573. 

(/) Nelson v. Bridport (1845), 5 Beav. 547, 570. 
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Part II. though it may by accident be enforceable elsewhere in personam , 
Property. . g ^ decided and measured by the lex situs . (a). The rules of 
Cap. VI. limitation and prescription, as applied to real property, come 
under this head, and may be mentioned here. Both are governed 
by the lex situs, for the simple reason that the situs is necessarily 
the forum. A statutory limitation absolutely extinguishes a right 
of action, irrespective of its merits, and, in relation to land, has 
the indirect effect of creating a good title, by providing the possessor 
with a valid defence to any action which may be brought to inter- 
fere with his possession. It is thus plainly something pertaining 
to the remedy, and being a question of procedure must in principle, 
as will be shown again hereafter, be governed entirely by the lex 
fori.(b) But it has been already stated that no action can be 
brought to interfere with the possession of realty except in the 
forum of the situs, so that the lex fori and the lex situs become 
identical. Similarly, prescription may be regarded as conferring 
a title generally to incorporeal rights in realty, directly, and not 
merely indirectly, by providing the possessor with a defence ; 
and the rules of prescription arc thus part of the law of property, 
of w r hich the lex situs is the source. As, however, an incorporeal 
right in immovables can never be effectually asserted except in 
the courts of the situs, the lex fori and the lex situs atte again identical. 
Cases, however, may easily be conceived where a prescription or 
a limitation with regard to foreign immovables may be set up in 
an English Court in answer to an attempt to enforce in an English 
Court some such personal equity as that indicated by Lord Selborne 
in Harrison v. Harrison, (c) cited above. The question will then 
arise whether the lex fori, in matters of prescriptions and limitations 
which affect real estate, is the proper law to be followed for its 
own sake, or only so long as it coincides with the lex situs? It 
seems clear on principle that if the rule of prescription appealed 
to is not merely and directly extinctive of the remedy sought, but 
is a law which affects directly to govern right and title in the 
immovable property concerned, then the lex situs is the proper 
law to govern as such. As to ordinary rules of limitation, which 
are not creative of title, except indirectly, the same reasoning 
hardly applies. Mr. Dana, the editor of Wheaton, says of these 

(a) Batthyany v. Watford (1880), 30 Gh. D. 269. In this cose the English Court 
declared “ that tlio estate of the testator is liable for the amounts, if any, for 
which, by the law of Austria, the said estate or iho allodial heirs of the testator 
is are liable in respect of the deterioration of” the land in question; and 
proceeded, “ Let the plaint ill be at liberty to take such proceedings as ho may 
bo advised in the courts of Austria for the purpose of ascertaining the amount of 
any such liabilities,” 

{b) But as to this, see Pitt v. Dacrc (1870), L. It. 3 Oh. D. 295 ; infra , p. 199. 

(c) (1873;, L. R. 8 Ch. 342. 



IMMOVABLE PROPERTY. 


109 


rules : (a) ‘‘ As these statutes are rules of repose resting on the 
policy of the State, it seems reasonable that any State may apply 
them to all suits in which the aid of its tribunals is invoked, whether 
the parties are citizens or aliens ; whether the thing in dispute is 
within or without the territory of the State, and be movable or 
immovable, corporeal or incorporeal. It is true that a statute of 
limitations indirectly operates upon title to property, and has the 
same effect in aid of the party sued as a defensive prescription ; 
and so it may be argued that they belong to the laws of property 
and not of mere remedy ; but it is impossible, in international law, 
to be governed by these indirect operations.” 

In a modern case (b) it was, however, apparently assumed by 
the Court that the law which regulates the prescription of actions 
as to real estate is not the lex fori but the lex loci rei sitrr. Funds 
had been paid into court representing the rents and profits of 
certain lands in Jamaica, out of which an annuity had been granted 
bv will in 1810. The last payment on account of the annuitv had 
been in 1842, and the personal representative of the annuitant 
claimed to be entitled to the funds in court to satisfy arrears of 
the annuity. It was held that the English Statute of Limitations 
did not apply to land in Jamaica, and that the claim of the personal 
representative of •the annuitant was not barred by the lapse, of 
time, although it was admitted that the lex fori regulated the 
prescription of actions which did not affect realty, (c) Hall, V.-C., 
said : ‘'There is no corresponding statute of limitations applicable, 
to t he island of Jamaica ; and t hese annuitants are, in mv judgment , 
as much, entitled to recover their annuities as the estate*, itself, as 
they are only portions of the estate.” No further notice of the 
conflict between the lex fori and the lex situs appears to have been 
taken. As to the question of the applicability of the lex fori to 
cases of proscription in personal actions, it will be discussed here- 
after when treating of procedure ; but it. may here be mentioned 
that Westlake regards the lex situs as being applicable, while 
Story considers it conclusively settled in favour of the lex fori. (d) 
The question of the applicability of local laws of prescription and 
limitation to real or immovable property appears to arise most 
naturally in this form. It is conceded that a valid title to land 
can only bo conferred or taken away by the lex loei rei sitw.(r) It. 
is equally indisputable that the manner and time of bringing an 
action, apart, from any question of title to land, are regulated. 

(a) Wheaton, Ini. Law (18(10), § 143, n. 

(h) Pitt v. Lord Dacrr (1876), L. R. 3 Ch. I). 2*J5. 

(r) Citing Rvchnahnyc v. Mntfichvnd (18f>l), 8 Mon. J\ ( \ 4. 

(d) Westlake. Priv. Int. I aw (It* 12). p. 22U; Story. §§ ;77C» ">*l. 

(') sbifr, p. 179. 
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like other matters of procedure, by the lex fori.(a) The title to 
land can of course be only directly litigated in the forum situs , but 
in administering and enforcing personal equities, it may often 
happen that it becomes necessary to inquire into the titlqto foreign 
land in an English Court.(fc) The question which will then arise is, 
whether the local law of prescription or limitation has either 
conferred or taken away any title to the foreign land, or whether 
it has merely enacted a rule to regulate the procedure of its own 
Courts, which will not be binding upon those of another country. 
In the large majority of cases, such laws do purport either to create 
a title positively, or negatively to take a title away by preventing 
its assertion. When the title is positively created by a law of 
prescription, it is tolerably clear that a foreign Court cannot be 
justified in ignoring it, though its own laws of prescription would 
not have conferred it under the same circumstances. The matter 
is not quite so clear when the local law of limitation merely enacts 
that, after a certain lapse of time, no action to assert title shall be 
brought. A law which prohibits the assertion of title does, how- 
ever, practically take it away, and vest it in some one else. No 
person can be said to have a valid title to land by the lex loci rei 
silw which that law does not permit him to assert in its own courts. 
When a law takes away a remedy altogether, it virtually destroys 
the right to which such remedy is attached. To abolish a remedy 
is not to regulate it ; and the right to regulate the remedy is all 
that the lex fori can reasonably claim. There may conceivably 
be cases where a law of limitation is so framed as to apply, and to 
be intended to apply, to procedure alone ; but in the majority of in- 
stances this will not be so ; and subject to this exception, it is sub- 
mitted that the provisions of the lex loci rei sites as to the period of 
limitation applicable to immovables should be universally followed. 

With regard to the liability of foreign immovables to the debts 
of the owner, the lex situs , apart from any consideration of an 
equity affecting him, is alone entitled to be heard. In Harrison 
v. Harrison, (c) on appeal from the Master of the Rolls, where a 
Scotch heir had elected to take Scotch lands by descent in opposi- 
tion to an English will, the domicil of the testator being English, 
and the will itself being ineffectual to pass real estate in Scotland, 
it was decided that the liability of the Scotch real estate to the 
payment of debts, as between the heir and the pecuniary legatees, 
must be determined by the law of Scotland, and not by the law 
01 the country where the estate was being administered. In that 

(a) Infra , chap. x. (ii). (b) Ante , pp. 179 seq . 

(c) Harrison v. Harrison (1873), L. R. 8 Ch. 342 ; Drummond v. Drummond 
(1791), 6 Bro. P. C. 601 ; Elliott v. Minto (1821), 0 Model. 16 ; Carron Iron Co 
v. Maclaren (1852), 5 H. L. C. 416. 



IMMOVABLE PROPERTY. 201 

case Lord Selborne said : “ The doctrine of marshalling, as applied 
in favour of legatees against heirs-at-law taking descended real 
estates in England, is part of the lex loci of England affecting those 
real estates, and no question of conflict of law can arise under 
those circumstances. It is a wholly different thing when persons 
who have an interest in the personal estate only, endeavour in- 
directly to establish in their own favour, or for their own relief, a 
burthen upon real estate situate in another country, which, by the 
law of that country, would not be administered so as to give them 
what they ask. ... It is admitted, as I understand, that the 
burthen of liability to debt, so far as relates to real estate, can only 
be created bv the lex loci rei sitw ; but it is suggested that the 
burthen may be laid on real estate, on which it is not imposed by 
the lex loci rei silcr. by an indirect equity in favour of the legatees, 
. . . What is that equity ? Then' is no fiduciary relation. What 
right have these legatees, upon the footing of personal equity, to 
sav that the heir shall not enjoy the Scotch real estate as tin* uw 
of Scotland gives it to him, or that any burthen shall diwctly or 
indirectly be thrown upon that real estate in their favour, which 
would not be imposed by the law of Scotland ? ?, ( w ) Similarly 
it was decided in an old case that the question of a creditor's lien 
on real estate wfts to be determined by the lex situs.(b) It may 
be added that a heritable Scotch bond in the possession of an 
English testator is real estate, and descends to his heir-at-law.(r) 
being regarded as an integral part of the Scotch land which is 
bound by it to satisfy the debt. Nor dot's the fact that, a personal 
obligation is inserted in such bonds alter their nature, the personal 
security being regarded as a mere adjunct to the heritable 
security. (d) The case is different where the heritable bond is 
not an asset in the possession of the testator or intestate, but a 
bond given by him to some one else, and remaining after his death 
as a debt due from his estate, as well as a charge upon the Scotch 
land on which it was given. Thus, in Maxwell v. Maxwell, (e) 
where an English testator charged his personal residuary estate 
with payment of “ all his just debts,” and after the date of his will 
borrowed £14.000 on Scotch lands, for which he gave a heritable 
bond, it was held that the expression “ all my just debts ” in 
the will, interpreted by the lex domicilii of the testator, included 
the charge on the Scotch land, and that the residuary personal 

(a) (1873), L. R. 8 Ch. 348. 

(h) Scott v. Xt sbitl (1808), 14 Ves. 438. 

(c) Johnstone v. linker (1808), 4 Model. 474, n. ; Bucclcuch v. lluarc (1819), 
4 Madd. 407 ; A lien v. Anderson (1846), 5 Hare 163. 

(d) Jcrningham v. Herbert (1829). 4 Russ. 388. 

(f) (1852), L. R. 4 H. L. 501 ; S. (\ sub voe. Maxwell v. Hyslop (1867), L. R. 
4 Eq. 407. 
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estate was liable to payment of the £14,000 in exoneration of the 
Scotch realty. The Scotch heir, who took by intestacy (the will 
not affecting Scotch lands), was therefore not put to his election. 
It will be seen that this case, though from one point of view the 
converse of Jerningham v. Herbert, {a) depends in substance upon 
totally different principles. That case shows that a heritable bond 
in the possession of the testator, a charge on somebody else’s 
Scotch land, is in reality regarded as a portion of that land, and 
is not included in a bequest of the testator’s personal estate like 
other choses in action , although the debt which it secures is also 
due on a personal bond. Maxwell v. Maxwell , on the contrary, 
decided that where the testator had given such a heritable bond, 
charging his Scotch land, the debt secured by it was within the 
meaning of the phrase “ all my just debts,” as used in his vail. 
The first case was decided on the ground that the lex situs must 
decide what is realty and what is not, and what is sufficient to 
pass it ; the second on the ground that the lex domicilii must be 
called in to interpret a testator’s intention. 

It has just been said that the fact of a personal obligation being 
inserted in a Scotch heritable bond does not alter its nature, but 
that it descends notwithstanding to the heir-at-law. But if the 
personal obligation be contained in a separate* instrument, so 
that the debt due to the testator was secured both by a e Scotch 
heritable bond charging it on his debtor’s land, and a personal 
security given by the debtor, the personal security may be dis- 
posed of by a will in the form of the domiciliary law, and the heir 
will thus lose the benefit of the Scotch heritable bond, as the debt 
secured by it maybe paid to the executor or legatee under the will. 
This has been held not only where the personal bonds were specific- 
ally devised by the will, (b) but also where the testator had devised 
generally to his executors “ all his moneys, securities for money, 
chattels, and other personal estate. ”(c) The principles on which 
these decisions should be distinguished from those cases in which 
it has been held that a Scotch heritable bond is realty to which 
the Scotch heir is entitled, may perhaps be best stated in this 
way. Where a heritable bond alone is taken by the testator 
on lending his money, he is regarded as having in effect laid out 
that money in the purchase of Scotch land. But where he takes 
a personal bond as well, the debt due to him is regarded as still 
a chose in action , which still, therefore, forms part of his personal 
estate. 

The judgment in Oust v. Goring , delivered by Lord Romilly, 

(а) (1829), 4 Ruse. 388. 

(б) Bvccleuch v. Hoarc (1819), 4 Madd. 467. 

(c) Cast v. Goring (1854), 18 Beav. 383. 
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forms a convenient summary of the previous cases on the subject, 
and may be quoted with advantage : “ This is a case in which the 
determination of which system of law is to prevail depends less 
upon principle than upon authority. In order, therefore, to deter- 
mine whether the Scotch or English law shall prevail in this case, 
it is necessary to consider the authorities affecting cases of this 
description, which I will do in their order. The first I think neces- 
sary to mention is Brodie v. Barn/ (2 Vos. & B. 86). It is very dis- 
tinguishable from this case. There the testator had by his will 
purported to dispose of his Scotch real estate, but the will not 
being in conformity with the solemnities required by the Scotch 
law, was inoperative for this purpose. The question then was 
whether this raised a question of election against the Scotch heir, 
who was a legatee under the will. Sir W. Grant held that, this 
was analogous to the case of a will purporting to dispose of copy- 
liolds not surrendered to the use of the will, and that therefore, 
as the will, in the case of copyholds, could be read against she 
customary heir, so also, in that case, the will could be read .gainst* 
the heir of the Scotch estates: the effect of which was, that lie was 
put to his election. No contest arose between English and Scotch 
securities for the same debt. There was in that case no question 
but that the will did not affect the debt, or any instrument affecting 
to see n A it. 

“ The next case is that of Johnstone v. Baker (I Madd. 474, n.). 
That also was a case where the heritable bond was the only security 
given, which bond did not pass by the will of the testator, and 
which is, therefore 1 , distinguishable from the present case. 

The Duchess of Bnecleuch v. lloarc (*! Madd. 4(57), before Sir 
John Leach, did raise a question between English and Scotch 
instruments given to secure* the same debt. In that case the 
testator had advanced sums of money to the Duke of Bucclcuch 
and the Duke of Montague*, on two several occasions, which sums 
were secured by two Scotch heritable* bonds and by two ordinary 
English money bonds. The testator, by his will, reciting that 
he was possessed of two bonds or obligations of the Dukes of 
Buccleuch and Montague, bequeathed them to his executors, 
upon certain trusts specified in the will. The Court held that 
the will passeel the debt, and that the he*ir was a trustee for the 
legatee. 

“ In Jerninyham v. Herbert (4 Russ. 888), before Sir John Leach, 
no contest arose between English and Scotch securities. That, 
was the case of a Scotch heritable bond given to secure a debt, 
which, although it also contained a personal obligation to pay the 
debt, as a part of the same instrument, was held not to pass by a 
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will which affected English property only. It does not therefore, 
as it appears to me, govern this question. 

“ Allen v. Anderson (5 Hare, 163), before Sir James Wigram, was 
the case of a testator who at the time of making his will was a 
creditor for a large sum of money, apparently not secured by any 
instrument whatever. Subsequently to the date of his will, a 
Scotch heritable bond was given to secure his debt, which bond 
was not affected by the will. The Court held, that the heir was 
not a trustee for the legatees under the will, and that he was not 
put to his election. That case also is very distinguishable from 
the present. It seems to me to have been analogous to the simple 
case of a testator laying out money in the purchase of land sub- 
sequently to the date of his will. The testator took a heritable 
bond as a security for the debt, which heritable bond did not pass 
by the will. If he had taken real estates in England, in exchange 
for the debt, it would not have passed by the will, and would in 
that case have been in all respects analogous to the case which 
actually occurred ; and in the case last supposed it is obvious that, 
according to the principle of English law, the heir could not have 
been put to his election. 

“ In Drummond v. Drummond (Roberts, on Personal Security, 
p. 209), before the House of Lords, and commented upon by Sir 
W. Grant in Brodie v. Barry , there was no contest between se- 
curities. The contest was, whether the English personal estates 
or the Scotch real estates, should be applied to discharge a heritable 
boiid granted by the testator on his Scotch estates ; and it was 
there held, that the Scotch law was to govern the question, inas- 
much as the rights of a person to real property must depend upon 
the law of the country where it was situated ; and consequently 
that the person who took the Scotch real estate must take it with 
the burthen upon it, that estate being by the Scotch law the primary 
fund for the payment of the bond. . . . The only distinction 
between Bucdeuch v. Iloare and the present case rests on this, 
that there the testator had by his will specifically bequeathed the 
English securities for the debt. In this case the testator has not 
specified the securities, but he has disposed of his personal property 
in general terms. The description, however, of the property 
bequeathed, contains the w r ords 4 securities for money/ which 
obviously includes the bond in question. But I think that this 
specific mention is not essential to the case. The English bond 
was the primary security for the debt ; it was never cancelled ; 
and it was not merged in or extinguished by the Scotch bond, 
which was given as an additional security.”(a) 

(a) Oust v. Goring (1854), 18 Beav. 383. 
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The proceeds of foreign lands, validly sold under a testamentary Part II. 
power of sale good by the lex situs , do not retain the character of K orsR TYt 
immovable, and their disposition is governed by the lex domicilii ^v. VI. 
of the testator, (a) 

(iii.) Transfer of Immovable Property jstkr vivos. 

It is firmly established, that both as regards the capacity of trails- Capacity for 
ferring, and the necessary forms to effect the transfer, of land, the transfor - 
lex situs is alone competent to speak. (6) With respect to formalities 
the rule has been recently recognised and followed, in a case where 
it was held that a conveyance not under seal, executed in England, 
of the right of shooting over Scotch lands, was governed by Scotch 
and not by English law.(c) As regards the question of capacity, 
there is a dearth of English decisions, and some writers have shown 
an inclination to refer it, even with respect to the transfer of 
realty, to the lex domicilii of the person, rather than to the Vj 
situs. It has been pointed out in a previous chapter that. English 
law as to the proper test for determining the capacity of a person, 
with reference to a particular act. is in an unsatisfactory state* :(d) 
but it can hardly be supposed that the fact of an Englishman being 
domiciled in Prussia, where majority is not attained until the age 
of twenty-five, would be sufficient to invalidate* a conveyance by 
him of English land made when he was twenty-four. This is, 
however, a proposition for which numerous jurists, who advocate 
the claims of the domiciliary law, are prepared to contend ;(e) but 
the language of Abbott. (\J., in liirtw/iisflc v. V ard ill. (f ) may be 
quoted to show how untenable it must be considered. “ Tin* rule 
as to the law of the domicil has never been extended to real property. 

. . , Is there any authority that the law of England, as to any 
lands in England, is to adopt the law ol a foreign country ? '"(</) 

As to the formalities required to make a valid transfer, then* is Formalities 
a greater abundance of decisions. Transfer inter vivos of real of 
estate, by English law, must be governed as to the formalities 
which accompany it, by the lex loci rei sitcc alone. (A) In Robinson 
(a) In re Piercy ; Whitwham v. Piercy (1895), 1 Cli. 83. 

\b) Story, Conflict of Iaws, §§ 430, 430 a ; see the cases cited, ibid. 428. n. 3. 

Cf. the recent case lie Hoyles ; How v. Jagg (191 1), 1 Ch. 179 (('. A.), where it was 
held (Fletcher Moulton. L.J., doubting) that mortgages on land arc deemed to 
lie immovables and governed by the lex situs. (Applying In re Fitzgerald; 

Surman v. Fitzgerald (1904), 1 Ch. 573.) 

(c) Adams v. Clulterbuck (1883), 10 Q. B. 1). 403. (d) Chap. iii. 

(r) See Story, Conflict of Laws, §§ 432 seq. t ol scq. 

(/) (1820), 5B. &C. 451. 

(r/> As to the recent alteration in the law regarding the capacity of aliens, see 
33 & 34 Viet., c. 14, ante , p. 40. 

(h) Mercantile Investment and General Trust. Vo. v. Hi nr Plate Trust Loan and 
Agency Co. (1892), 2 Ch. 303 ; Dcschant ys v. Miller (1908), 1 Ch. 850 ; Warrender 
v. Warrender (1835), 9 Bligh, 127. 
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v. Bland (a) Lord Mansfield said : " In every disposition or con- 
tract where the subject-matter relates locally to England, the law 
_ of England must govern, and must have been intended to govern. 

Thus ... as to conveyances or wills of land, the local nature of 
' the thing requires them to he carried into execution according to the 
law here ” Waterhouse v. Stansfield (h) was a case where the 
effect of the law in Demerara was considered as to land there 
situate, purporting to restrain the alienation by a debtor of any 
immovable property without the assent of his creditors, express 
or implied, and without certain prescribed forms, intended to 
secure this object ; and it was held that such a law must prevail 
to exclude the claim of an English assignee of the equitable interest 
in such land. Turner, V.C., said : “ When the law of a foreign 
country places a restraint upon the alienation of the property of a 
debtor situate in such country, an equity arising here on a contract 
entered into in respect of such property cannot be enforced against 
the lex loci rei sites ” 

The restraint spoken of in the case last cited was, as lias been 
said, only conditional, depending upon the neglect or employment 
of the forms prescribed by the lex situs . It is to be observed, how- 
ever, that all restraints imposed by that law, which determines 
generally the effect and operation of any attempt, at the transfer 
of realty, are to be accepted as binding ; and that such restraints 
only bind within the territorial limits of the authority which 
imposed them. Tlius the English Statute of Mortmain does not 
apply to land within the colonics, which was decided in Whicker 
v. Hume,(c) upon the authority of Sir W. Grant in Attorney -General 
v. Stewart, (d) though the case turned more upon the intention of 
the Legislature, and the policy of the law of mortmain generally, 
than upon the strictness of the theory of the intra-territorial 
operation of all laws regulating the disposition of immovables. 
Nor do they apply to land in Scotland ; but where a will was made 
in England, and according to English form, by a domiciled Scotch- 
man, bequeathing money to trustees to 'purchase lands (without 
saying where), and pay over the rents for charitable purposes to 
persons resident in Scotland, the bequest was held void under 
the Statute of Mortmain, there being nothing in the words to 
show that a purchase of anything but English lands w T as contem- 
plated.^) 

In Renaud v. Tourangeau (/) the effect of an attempt at restric- 
ts (1760), 2 Barr. 1079. (h) (1852), 10 Hare, 254. 

(c) (1858), 7 H. L. C. 124. (d) (1817), 2 Meriv. 143. 

(e) Attorney-General v. Mill (1827). 3 Russ. 328; Curtis v. Ilvfton (1808), 14 
Vea. 537. 

(/) L. R. 2 T. 0. 4. 
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tion of all alienation for twenty years, by a Canadian testator, 
was discussed with reference to Canadian land ; and though it 
was suggested in argument, by way of analogy, that such a restric- 
tion would be bad by English law, even if there had been a gift 
over, it was assumed throughout that the real question was, 
whether such a restraint on the alienation of Canadian land was 
bad or good by the law of Canada. It is true that Lord Romilly 
said in his judgment that it would be invalid, not only by the old 
French law. prevailing in Lower Canada, but by the general prin- 
ciples of jurisprudence ; but it is plain that all that was meant by 
this latter expression was to signify those rules of public policy 
which must be taken as part of the Common Law in every part 
of the British Empire, 

The income or annual proceeds of immovables are regarded as 
movables, either in the hands of trustees or of a benelicial owner, 
and may be validly disposed of without regard to the lex situs. (a) 


(iv.) Succession to Immovable Pkoperty by Will. 

It is hardly necessary to state that, the principle that convey- 
ances inter vivos of realty must comply wit h the formalities required 
bv the lex situs , applies a fortiori to all alienations of real property 
bv willlty) And this rule applies to leaseholds or chattels real, 
which for this purpose are immovables. Thus a will executed 
according to the forms of the lex domicilii , but not attested 
according to English law, will not pass leaseholds in England. (r) 
Conversely, a will executed according to the Wills Act, but not 
in accordance with the lex domicilii , will do so.(rf) 

The case of Hood v. llarrimjton (c) is referred to in a note in 
Jarman on Wills (/) as an authority for the 1 , proposition that a will 
of a. testator domiciled abroad, not executed according to 1 Viet, 
c. 2G, may enable 1 lie executor to sell leaseholds here, though it 

(a) In re Fitzgerald (1903), 1 Ch. 933, 941 ; (1904), J Ch. 573, C. A.; Scott v. 
Ailnutt (1831), 2 Dowl. & Cl. 404 ; JYrW/ v. Robinson (lUSl), 2 Ventr. 358. 

(b) Coppin v. Coppin (1725), 2 l\ Wins. 291 ; Curtis v. llnttou (ISOS), 14 
Vos. 537 ; Hol'd/ v. Smith (1082), 1 Vcrn. 85; Drummond v. Drummond (1701), 3 
Bro. 1\ C. Toml. 001. 

(r) Pepin v. Umpire (1000), 2 Ch. 504. 

(d) Dt Fogassierax v. Du port (1881). 11 L. II.. n. 123. Cf. J load v. JlarrintjUm 
(1808), L. It. G Kq. 218, in which it would appear that this point was not expressly 
taken. And .sen* Rc Crassi ; Slubber field, v. Crass i (1*105), 1 Oh. 584, whore a 
British subject had made his will out of the United Kingdom, not in the form 
of the Wills Act, hut in conformity with the law of the place where it was made ; 
it was under Lord Kingsdown's Act, s. 1, admitted to probate, and held effectual 
to pass his beneficial interest in leaseholds. 

(r) Hood v. Barrington (1868), L. It. 6 Eq. 218. A* to the eases in which the 
operation of Lord Kingsdown’s Act (24 & 25 ViH. c. 114) may affect the dis- 
position of leaseholds hy will, see infra , p. 254, n.(«/) 

(/) Ed. 1910. vol. i. p. 0. 
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will not operate on the beneficial interest. This proposition 
appears questionable if taken generally, though undoubtedly true 
in the case cited. The decision in Hood v. Barrington , however, 
rested on the statutory effect of an English adoption (by sealing 
in the Probate Court) of a Scotch confirmation or probate ; and it 
was held by Lord Romilly, M.R., that the effect of the statute 
(21 & 22 Viet. c. 56, s. 12) was to give the Scotch executor all the 
powers of an English executor, including the power of selling 
leaseholds. It would be unsafe to infer from this decision that the 
executor of any foreign will, executed in accordance with the domicil 
of the testator and admitted to probate in England, has a like 
power, if the formalities of English law as to wills of immovables 
have not been complied with. 

But a will though not executed so as to pass real estate, may 
be read for the purpose of discovering in it an implied condition 
respecting real estate, annexed to a gift of personal property, and 
thus in Brodie v. Barry, (a) a Scotch heir-at-law who was entitled 
to personal property under a will made in English form, was put to 
his election. Exactly the reverse case occurred in Dundas v. 
Dundas,(b) where the heir-at-law of real estate in England, which 
the testator had attempted to devise by a will in Scotch form, 
imperfect to carry out the intention, was put to* his approbate or 
reprobate of the will as it stood. Where the heir-at-law, ifi such a 
case, elects to take by inheritance in opposition to the will, it has 
been already shown that no personal equity attaches to him, by 
which the foreign realty can be affected by the law of the English 
Court as to marshalling in favour of the legatees, (c) the mere fact 
that he is before the Court as a party to the suit not warranting 
any interference as to the foreign real estate, with the lex loci rei 
fitter. Such an equity results, however, from the expressed inten- 
tion of the testator, according to the interpretation of his will by 
the domiciliary law,(d) and therefore though the English will of a 
domiciled Englishman may not be available to devise Scotch land, 
yet the heir to whom it would go on intestacy cannot share in other 
benefits under the will, if he defeat the intention of the testator as 
to the land by taking advantage of the invalidity of the will to pass 
it to the devisee. In such a case, therefore, he is put to his elec- 
tion ; but the intention of the testator to pass the foreign land by 
his will must clearly appear, and it has been held that general 
expressions will not, as a rule, be sufficient to show that intention. (e) 

(a) (1813), 2 Vos. & B. 127. ( b ) (1830), 2 Dow & Cl. 349. 

(c) Harrison v. Harrison (1873), L. R. 8 Ch. 342 ; ante , p. 183. 

(d) Maxwell v. Maxwell (1852), L. R. 4 H. L. 501. 

(c) Johnson v. Telfourd (1830), 1 Russ. & My. 254; Allen v. Anderson (1846), 
5 Hare, 163. 
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General words of intention will be intended to apply to such Part II. 

property only as would by its nature pass by the will, and to the 

uses therein expressed, (a) Or, as Lord Oran worth expressed it VI- 
in a more modern case, (b) the designation of the subject intended Succession to 
to be affected by the instrument in general words imports prima Imm ombl e8 * 
facie that property only upon which the instrument is capable of 
operating. To affect foreign land indirectly by a will not executed 
according to the lex situs , by putting the heir to his election, the 
foreign property must be either specifically devised, as in Brodic v. 

Barry, (c) or there must be at any rate words from which the inten- 
tion to act on it can be unequivocally gathered. These principles 
have been fully recognised in the later cases, an heir of foreign 
immovables being put to his election by a will not in itself operating 
upon them, only where there was a personal equity affecting him 
with reference to them, arising from the expressed intention of 
the testator or in any other manner. Thus, in Dewar v. Maii- 
land,(d) a will devised lands in England to the testator’s sou and 
heir for life, remainder to trustees, and also lands in St. Kitts 
to the same trustees upon trust to sell and invest the proceeds in 
lands in England, to hold on the same trusts. The will was executed 
according to the English law only, and did not operate so as to 
pass the land iiivSt. Kitts, but the heir-at-law having received the 
rents of the St. Kitts estates during his life, his infant heir was 
held bound by such election after his death, so as to be debarred 
from setting up his title as heir of the lands in question against the 
title of the trustees, who had contracted to sell the property to a 
stranger. So in Orrell v. Orrell,(e) where a testator devised “ all 
the residue of my real estate situate in any part of the United 
Kingdom or elsewhere, ” having real estate in Scotland as well as 
England, the heir-at-law taking the Scotch lands was put to his 
election, it being held that the testator had sufficiently indicated 
his intention to dispose of his real estate in Scotland as far as he 
was able to do so ; notwithstanding the general rule that without 
clear evidence of intention, a testator will be supposed only to be 
dealing with what he can dispose of by the instrument whose 
construction is in question. Except, however, so far as it is affected 
by such a personal equity as that involved in the doctrine of elec- 
tion, a will of foreign realty must comply strictly with the lex loci 
rci sitcc, and w T ith that law* alone ; and it w r as decided long ago (/) 
that the English Court of Chancery would not direct an issue to 
try the validity of a will of lands in one of the colonies, which 

(ft) Per Sir J. Leach in Johnson v. Te.lfourd , supra. 

(h) Maxwell v. Maxwell (J852), 2 J)c U. M. <fe O. 705. 

(c) (1813), 2 Ves. & B. 131. ( d ) (1860), L. R. 2 Eq. 834. 

(c) (1871), L. R. 6 Ch. 302. (/) Pike v. Hoars (1736), 2 Ed. 182. 

O 
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have distinct local laws of their own. And it has been decided that 
the provisions of 20 & 21 Viet. c. 77, which authorise the citing of 
the heir-at-law or persons interested in the real estate, when con- 
tentious proceedings arise as to the validity of a will, and by which 
the probate of a will granted after such litigation is to enure to the 
benefit of all persons interested in the real estate affected by the 
will, are not applicable to wills which in whole or in part have not 
been executed in accordance with the Wills Act (1 Viet. c. 26). (a) 
These statutory provisions cannot be employed, therefore, when the 
testator was not domiciled in England, and his will was executed so 
as only to satisfy the requirements of the law of his domicil, in 
order to bind indirectly immovable property in England by a will 
not executed in accordance with the lex situs . The construction, 
however, of wills is in all cases a matter for the law of the domicil 
alone, even when the destination of immovables situate in some 
country other than that of the domicil is affected by it. (6) A will 
of immovables must contain no provision contrary to the limita- 
tions imposed by the lex situs on the disposition of immovables, as, 
for example, in the case of English law, to the perpetuity rule, (c) 
the Accumulations Acts, 1799 and i 892, (r?) and the Mortmain Acts.(e) 
It will be seen below, when the succession to movables under 
a will or intestacy is considered (/) that the legitimacy of a child 
depends for the purposes of such succession upon the law of its 
domicil at birth, (gr) that is, of the father’s domicil at that time. (h) 
The same rule has recently been applied by Stirling, J., to a devise 
of foreign immovables by a testator domiciled in England, to the 
children of his son.(i) The argument against such a construction 
of the word “ child ” is, of course, based upon the principle of 
Birlwliistlc v. Yard ill, and the best collection of authorities which 
can be cited in support of it will be found in the (dissenting) judg- 
ment of Lush, L.J ., in Goodman's Trusts, (Je) which is a storehouse 


(a) Campbell v. Lucy, L. It. 2 V. & 1). 209. 

(b) Trotter v. Trotter (1829). 4 Rligh. N. S. 502; S. C. 3 Wil.s. & S. 407 ; 
Enoliin v. Wylie (18(52), 10 H. L. C. 1. In the oases Lushington v. Sewell (1827), 
1 Sim. 435, and Stewart v. Garnett (1830), 3 Sim. 308. the construction of a will 
of immovables was regarded as depending on the lex situs. 

(c) Be Grassi. Slubber field v. G rax si (1905), 1 Ch. 584. per Thiekley, ,T. at p. 592. 

(d) Ibid. ; uf. In re Moses, Moses v. Valentine (1008), 2 Ch. 235; and Freke v. 
Garbcry (1873), L. R. Hi Eq. 401. 

(e) A tt.-Gcn. v. Mill (1827), 3 Russ. 328 ; (1831), 2 Dow & Cl. 303, H. L. 

(/) Chap. vii. 

(g) Re. Goodman's Trusts (J8sl), 17 Ch. 1). 2(50; 50 L. J. Oil. 425 (over- 
ruling Boycs v. Bedale ( 1 80.3), 1 H . & M . 798). A ndros v. .1 ndros ( 1 88.? ), 24 Ch. D. 637. 

(It.) In cases of legitimisation per subxcqucns matrimoniun the child must be 
lomtiiruJ.o by the law of the father’s domicil, not only at the time of the birth, but 
at the time of the subsequent marriage ; Be Grove, Vaucher v. Solicitor to 
Treasury (1887), 40 Ch. I). p. 216 ; ante., p. 8(5. 

(i) In rc Grey's Trusts (1892), 3 Ch. 88. 

(k) In which Cotton and James, L.J J., overruled (Lush, L.J dissentiente) the 
judgment of Jessel, M.R. 
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of learning on the subject. On the other side, the language of Pakt II. 

James, L.J., in Goodmans Trusts (supra) speaks in no uncertain * 

words. “ There is, of course, no doubt as to what the English Cai> - Vf - 
law as to an English child is. . . . But the question is, What is Succession to 
the rule Which the English law adopts and applies to a non-English lmi nombl ,s - 
child ? This is a question of international comity and international 
law. According to that law as recognised, and that comity as 
practised in all other civilised communities, the status of a person, 
his legitimacy or illegitimacy, is to be determined everywhere by 
the law of the country of his origin — the law under which he was 
born. It appears to me that it would require a great- force of 
argument derived from legal principles, or great weight of authority, 
clear and distinct, to justify us in holding that our comity stands in 
this respect aloof in barbarous insularity from the rest of the 
civilised world.” 

It must be remembered, in considering this question, that until 
the decision of the Court of Appeal in the case last cited (]S Q 0), 
the principle of applying the law of the domicil of the successor 
to decide his legitimacy was not recognised at all, even with respect 
to movables ; and Story's statement of the English law on this 
point must be read as the expression only of the earlier English 
cases on the subject. (a) It is now, however, dear that both with 
regard to) testacy and intestacy, the legitimacy of the successor to 
movables depends upon his personal law. It is submitted that Legitimacy 
there is no reason why the same test should not be applied in the !nay7>i”r]iaps 
case of a devise of English land. There may at first sight appear referred * 
something inconsistent in applying the lex situs to a case of in- domicilii . 
heriting land as heir, and the lex domicilii when the question is of 
the legitimacy of a devisee, but the cases are really different, in 
principle. In the case of heirship the question is what sort of 
heir the lex situs demands. In the case of a devisee “to the 
children of A,” the question is what sort of children the testator 
intended. “ Heirship is an incident of land, depending on local 
law. the law of the country, the county, the manor, and even of the 
particular property itself, the forma doni . Kinship is an incident 
of the person, and universal; ”(b) Legitimacy is an incident of 
kinship, and was, in fact-, the* very incident of kinship of which 
Janies, L. J., was speaking in the words quoted. 

So far as the English Courts are concerned, it has been already 
pointed out that both for devises of realty, and bequests of per- 
sonalty, the law of the domicil of the legatee is now preferred.(e) 

(а) Story, Confl. § 470 h. ; Enohin v. Wylie (1802), 10 H. L. Cas. 1 ; liny ns v. 

Jiednle. (1803). 1 H. & M. 708. 

(б) From judgment of James, L.J., in Goedman's Trust !#, supra. 

(c) In rc Grey's Trusts (1802), 3 ( 'll. 88. J ndros v. .1 ndros ( 1 883), 24 Ch. D. 037. 
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The view taken may be put shortly thus. “ Child ” or “ son ” in an 
English will means of course “ legitimate child ” or “ legitimate 
son.” But the legitimacy of a man’s children is a question of 
status, not of the construction of a will ; and the legitimacy of a 
child is determined by the law of the domicil of his father.* A devise 
of English land “ to the heir of A ” would of course be a very different 
thing ; and could hardly be construed otherwise than as a devise to 
that person, who was regarded as the heir by the law of the situs. 
The rule that the formalities of a will of immovables, including 
chattels real, (a) must be decided by the lex situs, does not appear 
to affect the question. 

Hitherto the transfer of immovable property in accordance 
with the wish of its owner, expressed either in a conveyance inter 
vivos , or by a testamentary disposition, has been spoken of. Land, 
however, changes owners under certain circumstances without any 
expressed intention on the part of the owner, by the mere operation 
of law. It will be necessary to consider what law operates, and how 
far it excludes all others, in the alienation of land either (v.) by 
succession on intestacy, or (vi.) by assignment on bankruptcy, or 
(vii.) by operation of marriage. 

(v.) Succession to Immovable Property on Intestacy. 

It has already been stated, in treating of the question of legiti- 
macy, that the English law requires an heir to English land to be 
legitimate by the law of the situs as well as by that of his domicil. (b) 
Not only is this question to be decided by the former law, but the 
destination of the property is determined in all other respects by 
it.(c) The question in Birtwhistle v. Vardill , before which decision 
the law on this point can hardly be regarded as settled, was whether 
a child born in Scotland, of parents domiciled there, before their 
marriage, being admittedly legitimate by the law of Scotland, was 
legitimate for the purpose of taking English lands by inheritance ; 
and after tw r o arguments before the House of Lords, it was solemnly 
decided that he was not, since an heir must be, in Lord Coke’s 
words, “ ex justis nuptiis procreatus ; nam licres legitimus est quern 
nupticc demonstrant .” It has been already pointed out that this 
decision was arrived at in opposition to the opinion of Lord 

(a) Pepin v. Bruy ere (1900), 2 Cli. 504 ; (1902), 1 Ch. 24 ; Dc Fogassieras v. 
Dnport (1881), 11 L. R. Tr. 123. 

(b) Doe d. Birtwhistle v. Vardill (1820), 7 Cl. & F. 895 ; and so© supra , p. 84. 
On the question whether this special legitimacy is required for succession to 
chattels real , see note to this chapter, pp. 221 scq. 

(c) Balfour v. Scott (1793), 6 Bro. Pari. Cas. 550; Drummond v. Drummond 
(1791), 6 Bro. Pari. Cas. 601 ; Doe d. Birtwhistle v. Vardill (1826), 5 B. & C. 438 ; 
(1835), 2 Cl. & Fin. 581. H. L. ; (1840), 7 Cl. & Fin. 895, H. L. ; Dalhousie v. 
McDouall (1840), 7 Cl. & Fin. 817, H. L. 
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Brougham, and that it is in conflict with the view taken on the 
question of legitimacy by the jurists of almost all other nations ; 
but the general rule, that the succession to real estate is governed in 
all respectg by the lex loci rei sitee , is established by it for all practical 
purposes. In the words of Wheaton (Elements of International 
Law, § 80), the “ law of the place where real property is situate 
governs exclusively as to the tenure, the title, and the descent of 
such property,” while the English law alone, when it speaks as the 
lex situs , demands that the heir should be legitimate by the law 
of his domicil as well. And on the same principle, it has been 
decided that although a son legitimised })er snbsequens matrimonium 
by the law of his domicil has the personal status of legitimacy, yet 
upon his death without issue his father cannot inherit English, land 
from him (under 3 & 4 Will. IV. c. 106). (a) 

The law of the situs similarly decides the nature of the succession 
to immovable property, and its incidents. Thus a heritable 
Scotch bond in the possession of an English testator is real e“ ;,iu\ 
and in the absence of a will effectual to pass Scotch realty, descends 
to his heir-at-law. (b) And where a Scotch heir elected to take 
Scotch realty by descent in opposition to an English will, it was held 
by Lord Selborne that the doctrine of marshalling did not apply, 
and that the incidents of the succession to the Scotch realty was 
governed by the lex loci rei sites alone. (c) In the case last cited. 
Lord Selborne says, “ In our judgment all questions as to the 
burdens and liabilities of real estate situate in a foreign country in 
the absence of any trust or personal contract (which might make a 
difference), depend simply upon the law of the country where the 
real estate exists.” So where the heir of a Scotch estate tiled a bill 
in England to have his estate exonerated from a heritable bond by 
the application of personal estate in England, Sir J. Leach held that 
the question whether he had an equity to be exonerated was to 
be determined by the lex loci rei sites , and not by the law ol the 
country where the personal estate happened locally to bc.(d) Almost 
exactly the same question had previously arisen in Drummond v. 
Drummond ; (e) but it appeared there that the intestate had been 
domiciled in England at the time of his death, which was not 
stated to have been the. case in Elliott v. Minto. The decision there 
also was in favour of the lex loci rei sites. In another case, cited by 
Sir W. Grant at the same time as Drummond v. Drummond , the 
Scotch heir was also one of the next of kin, and claimed his share in 

(a) lie Don' ft Estate (1857), 27 L. J. (,'h. 98. 

(b) Jiuccli uch v. II our e (1KI9), 4 Madd. 407 ; Johnstone v. Baker (J80H),4 MiuM. 
474, n. ; Jerningham V. Herbert (1829), 4 Rush. 388. 

(r) Harrison v. Harrison (1873), L. R. 8 Ch. 342, 340, 

(d) Elliott v. Minto (1821), G Madd. 10. 

(<r) CM ted in Jirodie. v. Burry (1813). 2 Ves. & II. 131. 
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Part II. the personalty of the intestate, who had died domiciled in England. 

Pr oper ty. Scotch law, he was not entitled to do so except on con- 

Cap. VI. dition of collating or bringing into hotchpot the real estate, so 
Succession to as to form one common subject of division ; but it was, held that 
Im movabl es . ^hc English law was to be followed, and that he was entitled to 
share in the personalty without fulfilling this condition, (a) The 
real analogy between this case and that of Drummond v. Drummond 
is perhaps not very close, but it appears correct enough to say 
that the conditions on which a man is to share in personalty must 
be prescribed by the law of the intestate’s domicil alone. (6) In 
Drummond v. Drummond the question was not as to the conditions 
under which the next of kin, who happened to be also the heir to the 
Scotch estate, was to take the English personalty (as in Balfour v. 
Scott) ; but as to the right of the heir to the Scotch estate, in that 
character, to have his estate exonerated from debts to which it alone 
was liable by Scotch law. Upon the general principle expressed in 
Foreign land the dictum of Lord Selborne, just cited, that all questions as to the 
execptby n tho burdens an( ^ liabilities of real estate situate in a foreign country 
lex situs. are to be referred to the law of the country where the real estate 
is situate. (c) there can be no doubt that the decisions in Elliott v. 
Minto and Drummond v. Drummond were right. The latter case 
was indeed cited with approval by Lord Hatherley*; in a case which 
went comparatively recently before the House of Lords. (d) In 
Maxwell v. Maxwell , a domiciled Englishman, by a testamentary 
disposition in the Scotch form, gave certain real estate in Scotland, 
and by a subsequent will in the English form, after declaring that 
the trusts of Iris present will should not affect the Scotch estate, 
nor put to his election any person who should claim under both 
instruments, gave the residue of his estate upon trusts for sale and 
payment of “ all his just debts ” and legacies. He subsequently 
charged the Scotch estate with a debt of £14,000, by means of a 
Scotch heritable bond, and purchased other real estate in Scotland, 
which passed by intestacy to his heir. It was held, first, that the 
residuary estate was liable to payment of the £14,000 in exoneration 
of the Scotch estate — thus adopting the interpretation of the lex 
domicilii as to the expression “ all my just debts ” — and secondly, 
that the Scotch heir, who took something under the will, was not 
bound to elect, but had the same right to the real property that he 
would have had if there had been no will. “ We have not here,” 
said Lord Hathcrley,(e) “ a case like that of Drummond v. Drum- 

(u) Balfour v. Scott (1793), 6 Bro. P. C. 550; 5 Vos. 750; S.C. in Brodie v. 
Barry (1813), 2 Ves. & B. 131. (b) Infra, chap. vii. (iii.). 

(c) Harrison v. Harrison (1873), L. 11. 8 Ch. 346. 

(d) Maxwell v. MaxweU (1852), L. R. 4 H. L. 501 ; S. C. sub voc . Maxwell 

v. Hyslop (1867), L. II. 4 Eq. 407. {e) At p. 514. 
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mondy in which, there being a charge on land in Scotland which Part II. 
was the debt of the intestate, and there being also personal property Fr opkrt y - 
of the intestate, the property of the intestate was administered Cap. VI. 
according^to English law, England being the country of his domicil. Succession to 
There the Court held that the person himself— the prwpositus — had 
expressed no intention, but had left his property to be disposed of as Foreign heir 
the law might direct, as affecting his two classes of property. The pi,t 

law would apply his Scotch estate according to the existing law in election. 
Scotland. That would involve the necessity of the Scotch creditors 
taking his remedy out of the Scotch estate, and the necessity, 
therefore, of the heir to the Scotch estate bearing that burden ; 
and the consequence would be that the person entitled to the 
personal estate in England would not be liable to bear that charge, 
which would primarily be a charge upon the Scotch estate. But 
here we are dealing with a testator s intention , as expressed in his 
toill” And Lord Westbury says, in the same spirit, (a) “ Drum- 
mond v. Drummond had nothing to do with this case. Drum' ^-nd 
v. Drummond was nothing more than an illustration of tie settled 
principle, that real estate is governed by the lex loci. The Scotch 
owner of the estate in that case took it, according to the law of 
Scotland, cum oncre ” The other point, with regard to the want of 
any obligation <ff the Scotch heir to make election, and bring his 
land into hotchpot in order to take under the will, was similarly 
decided with reference to the intention of the testator. An heir 
to foreign realty may take it unconditionally according to the Jaw 
of the situs , and nevertheless share under an English will which 
was ineffectual to devise it, unless it appear distinctly from the terms 
of the will that the testator intended that he should not be allowed to do 
so.(b) In Balfour v. Scott (c) there was an intestacy, so that no 
such intention could be suggested, and the Scotch heir accordingly 
took the Scotch land according to Scotch law, and a share of the 
personalty, as next of kin, according to English law. So in Johnson 
v. Telfourd,(d) it was held that an heir of Scotch real estate was not 
put to his election by general expressions , unless it was clearly to be 
collected from the words used that the testator meant to pass his 
Scotch estate to the uses of the will. “ Where the testator uses only intention of 

general words,” said Sir John Leach, “ it is to be intended that he ! cst, ! tor ~ 
n ’ foreign heir 

means those general words to be applied to such property as would bound by. 
by its nature pass by his will, and to the uses therein expressed. ” 

(a) At p. 519. See as to tko exoneration by personalty of real estate, Aldlish v. 

Valins 2 J. & H. 194 ; Eno v. Tatham , 3 lie G. J. & »S. 443 ; and 17 & 18 Viet, 
c. 113 (Locke King's Act). 

(b) Harrison v. Harrison (1873), L. It. 8 Ch. 342 ; ante, p. 213. 

( c ) (1793), 2 Ves. & B. 131. n. 

(d) (1830), 1 Itass. & My. 254 ; and see Allen v. Anderson (1840), 5 Hare 103. 
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Propboty ^ oc ^ r ^ ne was expressed in Maxwell v. Maxwell f (a) where 

# the will purported to devise to trustees all the testator’s real and 

Cap. VI. personal estate wheresoever and whatsoever. It was invalid as 
Succession to to certain Scotch heritable bonds — real property by the §cotch law 
Im movabl es. — and it was held that the Scotch heir was not bound to make 
election. Lord Oran worth said : “ The designation of the subject 
intended to be affected by the instrument in general words imports 
prima facie that property only upon which the instrument is capable 
of operating.” If the will had specifically devised the heritable 
bonds in question, the question would of course have been manifest, 
and the Scotch heir could not have taken them in opposition to the 
will at the same time that he received a benefit under it. This 
was actually the ground of the decision in Brodie v. Barry, (b) where 
the will expressly devised the testator’s real estate in Scotland, 
although it was ineffectual to do so, and the Scotch heir was of 
course put to his election. 

In cases of intestacy, it is apparent that these considerations 
of the intention of the deceased owner cannot arise, and the proper 
laws will therefore be left to operate upon immovable and movable 
property respectively. The burdens of the former, as also its 
claims to exoneration, (c) will therefore be decided by the lex situs ; 
the distribution of the latter, and the conditions under which 
those entitled may share in it (though they may also be the heirs of 
foreign immovables), by the lex domicilii of the intestate. (ef) It is 
hardly necessary to say that when the foreign heir elects to take in 
opposition to a will purporting to deal with his inheritance, there 
is, quoad the foreign land, an intestacy , though the will remain by the 
law of the testator’s domicil as to the movable personalty. (c) 

It has been held that the proceeds of foreign lands, sold under a 
testamentary trust for sale admittedly good by the lex situs, were 
effectively disposed of by the will under the law of the testator’s 
domicil, though not in accordance with the lex situs of the land.(/) 
The ground of the decision was that the proceeds of the sale of land 
in a foreign country were to be regarded as money, or movable 
personalty, pure and simple. 

{a) (1852), 2 Do (1. M. & (i. 705. This case is oiled with approval by Malms, 
V.C. in Maxwell v. lh/slop (1807), L. R. 4 En. 415. 

(b) (1813), 2 Vos. &R. 131. 

(c) Elliott y. M ink) (1821), 0 Mtuld. 10; Drummond v. Drummond (1791), 
2 Vos. & B. 131. 

{d) B:tl jour v. Scott (1793), 2 Ves. & B. 131; S. C. 6 Bro. P. C. 550; ante 

p. 200. 

( e ) Ha: :8on v. Harrison (1873), L. It. 8 Ch. 312. As to succession to chattels 
real, see the note at the end of this chapter, p. 221 . 

(/) lu re Piercy, Whitwhum v. Piercy (1895). 1 Ch. 83. 
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(vi.) Assignment of Immovables by Bankruptcy. 


Part II. 
Property. 


It is said by Wheaton that the question how far a bankruptcy Cap. V j - 
declared lyider the laws of one country will affect the real and Immovable 
personal property of the bankrupt situate in another State, “ is a Ban kru P t c y- 
question of which the usage of nations, and the opinions of civilians, Assignment 
furnish no satisfactory solution. Even as between co-ordinate 
States belonging to the same common empire it has been doubted bankruptcy 
how far the assignment under the bankrupt laws of one country rxtr < a " Rr 
will operate a transfer of property in another. In respect to real territorial, 
property, which generally has some indelible characteristics im- 
pressed upon it by the local law, these difficulties are enhanced 
in those cases where the lex loci rei sites requires some formal act 
to be done by the bankrupt, or his attorney specially constituted, in 
the place where the property lies, in order to consummate the 
transfer/’ (a) The difficulty, as it now presents itself to English 
Courts, is rather to construe properly the provisions of the statutes 
relating to bankruptcy in force for the time being, so as to under- 
stand what property they affect to convey to the trustee or assignee English 
of the bankrupt. The old Bankruptcy Act of 1849 was limited in ow^tion to 
terms (s. M2) to real estate in <k England, Scotland, or Ireland, or t’onvry ^ ^ 

any of the domifiions, plantations, or colonies belonging to her forcign ltUK, ‘ 
Majesty.” The Act of 1809 contained no such express limitation, 
nor, on the other hand, anything expressly extending to foreign land. 

By the Bankruptcy Act (1885) (40 & 47 Viet. e. 52) all such property 
as may belong to or be vested in the bankrupt passes to the trustee 
by s. 44 : and by s. 108 property includes “ money, goods, things 
in action, land and every description of property, whether real or 
personal, and whether situate in England or elsewhere” So far, 
therefore, as the control of the English Court can reach, and with 
reference to the rights and equities of persons before it, it will 
consider that foreign land belonging to the bankrupt is to be 
treated as passing to the trustee ; and it would seem that, under 
the compulsory powers given by s. 24, the bankrupt may be ordered 
to execute a valid conveyance of foreign land to the trustee, 
according to the requirements of the h>x situs. But it is clear 
that the Bankruptcy Act in itself cannot operate to pass the title 
to foreign land ; and even with respect to colonial land, it only 
operates to pass such land according to the law of the colony. (b) 

That is to say, the title will pass if, and not unless, the law of the 


(a) lilt. Law (1904), pp. 222-223. See*, as to the jwrsons over whom English 
bankruptcy law intends to assume jurisdiction, the cases of Cooler, v. C. A . 
Vogclcr <1? Co. (1901), A. 0. 102. Ex parte Main (1879), 12 Ch. 1). 522. Ex parte 
Pearson (1892), 2 Q.. B. 203. Sec infra . chap, vii, sec. iv. 

(b) Ex parte Payers, He Jiouskad (1881), 10 Ch. 1). 005. 
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Part II. colony in question recognises the effect of the English bankruptcy 

Pr opert y. j aw ag transferring the title to colonial land. This is of course a 

Cap. VI. question quite distinct from the recognition in the colonies of the 

Immovables— validity of a discharge granted under an imperial bankruptcy 

Bankruptcy. statut e.(a) 

With regard to the suggested power under s. 24 of compelling 
a bankrupt to execute a conveyance of foreign land, it had been 
held under the Act of 184£ that a bankrupt under an English 
commission of bankruptcy could not be compelled to assign his 
foreign real estate to his assignees, though it was suggested that he 
might be indirectly obliged to do so by withholding his certificate. 
The reasoning, however, of Lord Selborne in Harrison v. Harri - 
son,(b) already quoted on a different point, seems directly applic- 
able. Unless there is a personal equity affecting the owner of 
real estate situate abroad, an English Court cannot claim to control 
such estate by acting on him, and it is quite clear that no English 
Court would recognise such a claim, as to English land, by the 
trustees or assignees under a foreign bankruptcy. In a later 
cas e,(c) Parke, B., after saying that, generally speaking, real 
estate is governed by the lex loci rei sites , and not transferred by 
an assignment according to the law of the domicil of the owner, 
proceeded, “ We have the authority of Lord Eldon in Selkrig v. 
Davis , in the analogous case of an English commission of bank- 
ruptcy, that a bankrupt cannot be compelled directly to assign 
his real estate to his assignees ; and though there are indirect 
methods, as withholding their certificate, or by creditors assigning 
their debts to others in order to obtain execution against the real 
estates, neither of these are in the power of the assignees as such, 
nor would ike first of them seem to be in any case properly applied .” 
It appears clear, however, that under the Bankruptcy Act of 
1883 the express inclusion of land, “ whether situate in England 
or elsewhere (s. 108), coupled with the language of s. 44, does 
impose such a personal duty on the bankrupt. That section 
provides that the bankrupt “ shall . . . execute such . . . con- 
veyances, deeds, and instruments, and generally do all such acts 
and things in relation to liis property and the distribution of the 
proceeds amongst his creditors, as may be reasonably required 
... or prescribed ... or directed/’ It has already been pointed 
out that by the joint operation of ss. 168, 44, foreign land is in- 
cluded in the definition of property “ divisible amongst his 
creditors ” ; and it is therefore submitted that the personal equity 

(а) See Ellis v. McHenry (1871), L. It. 6 C. P. 228, and infra, chap. viii. 

(б) (1873), L. R. 8 Ch. 342 ; see p. 183, supra. 

(c) Cockerell v. Dickens (1840), 3 Moo. P. 0. 08, 133 ; see also Ex parte Blakes 
(1787), 1 Cox, 398. 
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or duty attaches on the bankrupt, and will be enforced in a proper 
case. 


Part II. 
Property. 


It may be noticed that under the Scotch Bankruptcy Act (19 & t' Ar - VI - 
20 Viet, s* 79) the bankrupt's real estate in England, Ireland, or Immovables— 
other British Dominions, vests in the Scotch trustee ; but the 
larger definition of property contained in the English Act was not 
extended to Scotland by the Act 47 Viet. c. 10, which applied 
certain of the provisions of the English Bankruptcy Act, 1883, 
to the sister country. By the Irish Bankruptcy Act, 1857, how- 
ever, all a bankrupt’s estate, wherever situate, is vested in his 
assignees; a provision which was not repealed' by the Irish Bank- 
ruptcy Act, 1872 (35 & 30 Viet. c. 58). 

With regard to the effect attributed in England to a foreign Foreign 
bankruptcy, so far as land is concerned, it is clear that no foreign 
bankruptcy law T will pass land in England to a trustee or assignee. English land. 
It matters not for this purpose whether the bankruptcy be under 
the law of a purely foreign State, or of a colony or other depend .ay 
of the British Crown. (a) The proper course in such a case is to 
take proceedings in the foreign Court, where the bankruptcy is 
pending, to compel the bankrupt to transfer the English land to his 
trustee or assignee. (b) So far as English, Scotch, Irish, and other 
“British” Courts* are concerned, it is provided by s. 118 of the 
Act of 1$83 that “ they shall severally act in aid of and be auxiliary 
to each other ; and an order of the Court seeking aid, with a request 
to another of the said Courts, shall be deemed sufficient to enable 
the latter Court to exercise in regard to the matters directed by 
the order, such jurisdiction as either the Court which made the 
request or the Court to which the request is made, could exercise 
in regard to similar matters within their respective jurisdictions” 

(s. 118). Under this section an order has been made in England in 
aid of the Cape of Good Hope Court of Bankruptcy. (c) The 
jurisdiction, however, was not resisted ; but it appears open to 
grave doubt whether a Cape of Good Hope Court is “ British ” 
within the meaning of this section. If so, it must be also British 
for the converse of the case then before the Court, which implies 
that Parliament intended, by the Act, 1883, to confer jurisdiction 
upon courts in colonies like the Cape of Good Hope to hear and 
grant applications in aid of English bankruptcies, and to direct 
the officers of such colonial courts to act in aid of English trustees 
and receivers. It is not probable that a Court of a colonial Legis- 
lature would consider itself bound by the English statute, if such 


(а) Re Levy's Trusts (1885), 30 Cli. T). 110, 123. 

(б) Waite v. Ilingley (1882), 21 Ch. T). 074. 082. 
(c) In re Firbank , Ex parte Knight , 4 Morrll, 50. 
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Part II. a case was brought before it ; and the more natural interpretation 
Property. q £ g ^18 of the Bankruptcy Act, 1883, appears to be that it was 
Cap. VI. intended for Scotch, Irish, and English Courts, and also for such 
Immovables- other British Courts as are not under Legislatures of their own — 
Bankruptcy. ] oca i cour t s i n the Isle of Man or the Channel Islands. 

(vii.) Alienation of Immovable Property on Marriage. 

Rights in The nature of the rights acquired by the husband and wife 
acqui^od^by respectively at marriage in the immovables of the other is decided 
marriage. absolutely, according to English law, by the lex situs . Accord- 
ing to Story, (a) “it may be affirmed without hesitation, that 
independent of any contract, express or implied, no estate can 
be acquired by operation of law in any other manner, or to any 
other extent, or by any other means, than those prescribed by 
the lex rei sites. Thus no estate, in dowry, or tenancy by the 
curtesy . . . can be acquired, except by such persons, and under 
such circumstances, as the local law prescribes.” Westlake says 
that on this point there is no doubt but that in England the lex 
situs would prevail, as it does in America. (b) Against it has been 
set up by foreign jurists the claim of the law of the matrimonial 
domicil, on the ground, among others, that tin* presumed inten- 
tion of the parties was that their mutual rights should be regulated 
by that law ; (c) though even those who maintain this view do not 
contend that the law of the matrimonial domicil can prevail as to 
any of these rights in direct opposition to any prohibition or restric- 
tion imposed by the lex situs. It has also been suggested that the 
law of the place where the marriage is celebrated is the proper one 
to govern the rights of husband and wife respectively in all the 
property, movable and immovable, of the other ; and Lord Meadow- 
bank, in 1814, used language in a Scotch case which has been 
quoted in support of such a view. “ When a lady of fortune 
having a great deal of money in Scotland, or Stock in the banks 
or public companies there, marries in London, the whole property 
is ipso jure her husband’s. It is assigned to him. The legal assign- 
ment of a marriage operates without regard to territory all the world 
over.”(d) In Selkrig v. Davis ,(e) however, Lord Eldon limited the 
doctrine here laid down to personal property, and it is beyond a 
doubt that as to realty, at any rate, it is unsound. The question as 
to the proper law to regulate the effect of marriage on the movable 
property of the husband and wife will be discussed subsequently. 

(a) Conflict of Laws, §§ 448, 454. (b) Priv. Int. Law (1912), pp. 74 seq. 

(c) Story, Conflict of Laws, § 449 ; Westlake, Priv. Int. Law (1912), p. 7G. 

(d) Royal Bank of Scotland v. (Juthbert (1813), 1 Rose, 481. 

(e) (1814), 2 Rose, 97. 
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Part II. 

Property. 

Cap. VI. 

• NOTE TO CHAPTER VI. 

ON LEGITIMACY FOR THE PURPOSES OF SUCCESSION TO ENGLISH 
LEASEHOLDS. 

It is settled, by the decisions in Frclce v. Carbery y (a) Duncan v. Lawson.(b) 
and kindred cases, that leaseholds are immovables , and not movables , for the 
purposes of Private International Law, although they arc personal estate 
by English Law. The classification of property into immovables and mombles 
is therefore not co-extensive with, and does not correspond to, the English 
classification into real and personal. The latter classification is peculiar to 
English law,(c) and the maxim, “ mobilia sequuntur personam.'' cannot bo 
correctly applied to it. It is further established by Duncan v. Lawson , that 
English leaseholds being immovables, the succession to them is regulated 
by English law — i.e. by the English Statute of Distributions — whatever the 
domicil of the intestate. This obviously implies the general proposition 
of which it is only a special application, that the succession to immovahh is 
regulated by the lex loci rei sites. 

It is proposed to consider here whether or not, for the purjiosc of succession 
to this kind of immovables, English law requires that the next of kin, whom 
it designates as successors, should fulfil any other condition but that of 
legitimacy by the law of their domicil. 

A simple illustration will present the difficulty in a concrete form. A, a 
do m icilec^Engl ish man, dies intestate, possessed of English freeholds, English 
leaseholds, and English goods. He has no kindred except a nephew, a 
brother’s son, bom before wedlock in Scotland of parents there domiciled, 
but legitimised, per subsequent matrimonium , according to the Jaw of the 
domicil. Now it is beyond all question that this child is not the heir to the 
English freeholds, because, although legitimate in the eye of the English 
law (following the lex domicilii ), yet it is also the English law that no one 
can succeed to English freeholds who was not born in wedlock, (d) It is also 
established by the decision of the Court of Appeal in Goodman's Trusts (e) 

(overruling Jessel, M.R.), that this child is entitled to succeed to the goods 
or pure personalty in England ; because English law in general, and the 
Statute of Distributions in particular, adopts the law of the domicil of the 
person in question in deciding as to his legitimacy. The remaining question 
is, Whether or not the child can succeed to the leaseholds ? To this question 
no satisfactory answer has yet been given. 

The argument in support of the proposition that such child is excluded 
from the leaseholds may be presented in the following form — almost, in 
appearance, a perfect syllogism : — 

(A) No one can succeed to English immovables who was not born in 
wedlock.(/) 

(а) (1873), 16 Eq. 461 ; ante , p. 195. 

(б) (1889), 41 Ch. I). 394; ante , p. 197. Pepin v. Bruytrc (1900), 2 Cii. 504; 

De Fogassicras v. Duport (1881), 11 L. R. lr. 123. 

(c) Jarman on Wills (1910), vol. i. pp. 3, 4. 

( d ) It will be seen by reference to the judgment of James, L.J., in Goodman' s 

Trusts (1881), 17 Oh. D. at p. 298, that this is the effect of the decision in Birt- 
whistle v. Vardill (1826), 5 B. & 0. 455. (e) (1881), 17 Ch. I). 266. 

(/) Birtwhistle v. Vardill (1826), 5 B. & C. 455. 
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Part II. (B) English leaseholds are English immovables. (a) 

Pr opert y. Therefore a child not bom in lawful wedlock cannot succeed to English 

q av yj leaseholds. 

— Of these two propositions, B is of comparatively recent date, but in 

principle it appears impregnable. In Freke v. Carlery ( b ) it w^s held that 
the Thellusson Act applied to English leaseholds of a testator domiciled in 
Ireland, although that Act is not operative there. “ Land,” said Lord 
Selbome, “ whether held for a chattel interest or held for a freehold interest, 
is in nature, as a matter of fact, immovable and not immovable. The 
doctrine ” (mobilia sequuntur personam) “ is inapplicable to it.” It is 
obvious that the lex loci ret sitcc must be the law to decide what is immovable 
and what is movable, inasmuch as it has the exclusive power of enforcing 
its view, and there is a consensus of opinion to this effect, (c) 

Independently of the decision in Freke v. Carbery t there was no want of 
dicta going further than this, and asserting the right of the lex loci rei sitcc 
to regulate the succession to leaseholds on this very ground. In Jarman 
on Wills (d) it is said, “ leaseholds for years, though they are with us trans- 
missible as personal estate, are governed by the lex loci , and do not follow 
the person ; so that if an Englishman domiciled abroad dies possessed ot 
such property, it will devolve according to the English law.”(e) Westlake 
says, “ Interests in land which are limited in duration, whether for terms of 
years, for life, or otherwise ; interests in land which are limited in their 
nature, . . . servitudes, charges, liens, and all other dismemberments of 
the property in land, are immovables as well as the land itself.”(/) Upon 
this state of the authorities, it was very recently decided by Mr. Justice Kay, 
in Duncan v. Lawson, (g) that the lex loci governed the devolution of all 
immobilia, including leaseholds as well as the real estate* in the English sense 
of the term ; and therefore that the English Statute of Distributions was 
the law which must designate the persons entitled to succeed to English 
leaseholds left by an intestate domiciled in Scotland. The same principle 
has been adopted by the Irish Courts in In the Goods of Gcntili (h) and De 
Fogassieras v. DuporL[i) The general rule, therefore, that leaseholds are 
immovables, for all purjjoscs, including succession under a will or on intestacy, 
appears firmly established. 

It remains to consider the other premiss or proposition of the syllogistic 
argument stated above — viz. that no one can succeed to English immovables 
who was not born in wedlock. Is this, without qualification or exception, 
the English law ? It dcj>cnds, if it is, upon the authority of Biriwhistle v. 
Vardill,(k) and upon that alone ; but it must be remembered that the decision 

(a) Duncan v. Lawson (1889), 41 Ok. 1). 394 ; Pepin v. limy ere (1900), 2 Cli. 
504 ; De. Fogassieras v. Duporl (1881), IJ, L. It. Ir. 123. 

(b) (1873), 10 Eq. 4(51. 

(c) Story, Conflict of Laws, 2nd od. § 447 ; Westlake, § 140 ; Buccleuch v. 
Uoarc (1819), 4 Mtuld. 407 ; Harrison Jlarrison (1873), 8 Oh. App. 342, 340. 

(tf) (1910), vol. i. p. 4, n. 

(c) It is true that this conclusion is questioned by the editors of Jarman, who 
cite some dicta in support of the other view : Jann. Bytli. Oonv. vol. xi. p. 15 
(3rd ed.) ; Deane on Wills, p. 35; Price v. Dcwlmrst (1837), 4 My. & Or. 81 ; 
Jerningham v. Herbert (1829), 4 Kus? . 388; Pcurmain v. Twiss, 2 (Jiff. 336. It 
is, liowever, submitted that these authorities, though some of them say that 
it is for the English law, when the lex loci rei sitae, to distinguish between real and 
personal property, are none of them inconsistent with the principle that it is also 
its function to distinguish between movables and immovables. They were all 
cited in the argument in Freke v. Carbei y (1873), and see now the cases cited 
supra , note (a). ( f ) Priv. Int. Law (1912), § 157, p. 121. 

(g) (1889), 41 Oh. D. 394. (A) (1875), lr. Rep. 9 Eq. 541. 

(•) (1881), L. R. Ir. 123. (*) (1820), 7 Cl. & F. 895. 
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in question was a judgment of the House of Lords, after taking the opinion 
of the judges ; and a reference to the words of James, L.J., in Goodman's 
Trusts {a) will show that no attempt to shako the authority of that judgment 
is likely to succeed. Whatever that case decided is law, and will be law 
unless al tercel by Act of Parliament. 

Now the actual decision in Birtwhistle v. VardiU was. that, tho eldest son 
bom in Scotland before marriage of parents domiciled there?, though by 
Scotch law legitimate prr subsequent matrimonium , was not capable of taking 
land in England as heir of his father. 4i In that judgment,” says James, 
L.J.,(6) “ there are two distinct propositions clearly and distinctly enunciated. 
The first was, that the claimant was for all purjKiscs and to all intents legiti- 
mate.^) The second was, that such legitimacy did not necessarily, and 
did not in fact in that case, include heirship to English land. . . . What the 
assembled judges said in Doc v. VardiU , and what the Lords held, was that 
the case of heirship to English land was a jieeuliar exception to tho rights 
incident to that character and status of legitimacy, which was admitted by 
both judges and Lords to be the true character and status of the claimant. 
It was only an additional instance of the many anomalies which at that time 
affected tho descent of land. . . . Tho English heirship, the descent of 
English land, required not only that the man should he legitimate, but as 
it were porphyro-gcnil us , born legitimate within the narrowest pale of Enr’i ii 
legitimacy. Heirship is an incident of land, dejumding on local t*vv, tho 
law of the country, the county, the manor, and even of the particular pro- 
perty itself, forma doni 

The language in which .lames, L.J., thus summarises the effect of Birt- 
whistle v. VardiU lias been set out, because there can be no doubt that at 
first sight it does appear to be almost coincident with the proposition, that 
no one cifti succeed to English immovables who was not born in wedlock, 
so fulfilling the condition which was unfulfilled in that case.(J) 

It has already been showm that leaseholds are immovable and that “im- 
movables ” is only a phrase which ex presses legal interests in land. And 
if the doctrine of Birtwhislfr v. VardiU applies to all English immovables — 
i.c. to all interests in English land then it seems impossible to escape from 
the conclusion of the syllogistic argument which was formulated above. 
The harshness of the pmposit ion, that the Scotch (legitimised) nephew 
whose ease is being considered could take the pure personalty, but not tho 
English leaseholds, of his intestate undo is very apparent ; and l\1r. Dicey, 
in a note on the subject, (#■) draws attention to the point as still capable of 
discussion. 

Shortly stated, it is submitted that the answer - if it bo an answer — to 

(//) (ISfiJ ). 17 Ch. 1). at p. 200. 

(b) (woodman's Trusts (IKK1), 17 Cli. J). sit p. 208. 

(r) This acceptance of the general principle that the legitimacy of every mail 
depends upon the law of tin? domicil, was regarded by Lord ( ■ranworth in Shaw v. 
(lonld (1808), L. It. 15 11. L. 70. as rather in the nature of an obiter dictum in 
Yard ill's Case. Though established in Scotch cases, there was a want of express 
English authority upon it until (woodman's Trusts was decided, the judgments in 
which virtually over-rule J Ioffes v. Jiednlc. (ISO!}), 1 }[. & M. 708, a decision of 
Wood, V.C., certainly inconsistent with the. general principle referred to. It, has 
since been expressly adopted by the English Courts, both with regard to devises of 
immovables (In rc Greff's Trusts (1802), .*5 Ch. SS) and bequests of movables (Andros 
v. Andros (1880). 21 Ch. I). (337). 

(d) Although Lush, L..L, dissented from the rest of the Court in the ease of 
Goodman's Trusts , from which the above language of .fames, L.J., is taken, yet it 
must be remembered that his dissent, was on the ground that he wished to narrow* 
not the operation of the lex loci rci sita\ but. the operation of the lex domicilii . 

(e) Law Quarterly Review , Oct. 1880, p. 443. 
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Part II. the argument which has been presented above against the right of the 
Property, imaginary Scotch nephew to the English leaseholds, is that Birtwhistle v. 

Cat~VI Vardill does not apply to all English immovables, but only to hereditaments. 

— If so, the Scotch claimant need only be legitimate by the law of his domicil, 

and the further condition that he should have been also bonj in wedlock, 
which was required in Birtwhistle v. Vardill, has no application. 

The question to be answered, therefore, is, whether the decision of the 
House of Lords in Birtwhistle v. Vardill applies to all immovables, or only 
to hereditaments. Upon this the first obvious remark is, that inasmuch as 
the claim in that case was to succeed as heir to English land, the actual 
decision was with respect to hereditaments ; and if larger language than 
was necessary for this decision was used, so much of it as had a wider applica- 
tion was necessarily obiter dictum . The language in which James, L.J., 
summarises this judgment has already been quoted, (a) but repetition may 
bo excused here. “ What the Lords held was that the case of heirship to 
English land was a peculiar exception to the rights incident to the character 
and status of legitimacy. ... It was only an additional instance of the many 
anomalies which at that time affected the descent of land. . . . But in this 
particular case the exception is at all events plausible. The English heir - 
ship, the descent of English land, , required not only that the man Bhould bo 
legitimate, but as it were porphyro-genitus , born within the narrowest pale 
of English legitimacy. Heirship is an incident of land, depending on local 
li iw, the law of the country, the county, the manor, and even of the particular 
property itself, the forma doni. Kinship is an incident of the person, and 
universal.” 

The words which have been italicised in the above quotation show clearly, 
it is submitted, that James, L.J., at any rate, would npt have regarded the 
decision in VardilVs Case as applicable to any interests in land ether than 
hereditaments. It is true that Lush, L.J., the dissenting member of the 
Court, uses the looser expression “ for the purpose of succession to real 
estate,” (ft) but there is not a word in his judgment to show that that learned 
Judge meant “ real estate ” to include chattels real, or used the word “ suc- 
cession ” in any larger sense than that of heirship. Turning from the modern 
interpreters of Birtwhistle v. Vardill to the case itself, upon what is the whole 
argument against the claimant based ? It will bo found that it rests upon 
the Statute of Merton. (c) That enactment arose from a proposition by the 
clergy at the Parliament of Merton to recognise legitimisation per svltsequens 
matrimonium,, in accordance with the doctrine of the Church. “ llogaverunt 
omnes Episcopi magnates, ut conscntircnt , quod nati ante matrimonium essent 
legitimi, sicut illi qui nati sunt post matrimonium, quantum ad successionem 
hcreditariam, quia ecclesia tales habet pro legitimis. Et omnes Comites et 
Barones und voce responderunt, quod nolunt leges A nglim mutare, quee usitatce 
sunt ac approbates.” It would be difficult to find words which more precisely 
limited the doctrine to hereditaments, than those employed in the Statute 
itself — “ quantum ad successionem hcreditariam” It has been said that 
this statute was only declaratory of the Common Law. That, of course, 
apj)ears from the language used ; but it only declares the law “ quantum 
ad successionem hcreditariam” and if the same law exists with respect to 
succession to chattels real, it must be sought for elsewhere than in the 
Statute of Merton. Reference to the other authorities cited in VardiWs 
Case to support the doctrine of the Statute of Merton lend little assistance. 
Ducange (sub me. Legitimatio) certainly uses the larger expression, “ quoad 

(а) Goodman's Trusts (1881), 17 Ch. I). 208. 

(б) (1881), 17 Ch. D. at p. 284. (c) 20 Hen. III. c. 9. 
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successionem in bona palema” but quotes for this chiefly (“ prater tim ”) Part II. 
the Statute of Merton itself. Bract on (a) is also cited, where, speaking of Property. 
nati ante matrimonium, he says, “ ad omnes actus legit imos idonei reputantur ^ AP yj 

... ad ea vero quce pertinent ad regnum , non sunt legitirni , nee hceredes judi — ! 1— 

cantur , quo^ parentibus snccedere possunt , propter consueiudinem regni , quco 
se habet in contrarinm .” It may be suspected that, " quod jrarentibus ” is 
an error for parentibus” ;(&) but, however this may be, the whole 

passage is plainly coniined to 4 * heeredcs,” and is a singular parallel to the 
language of James, L.J., already cited from Goodman's Trusts. The titles 
of the sections of the chapter in Bracton, from which the quotation is taken, 
further indicate that tho wholo is a mere expansion of the phrase, “ hares 
et filius est quern nuptial demonstrant (c) Fortescuo,(t/) after pointing out 
that both by the civil law and the law of the Church, ante-nati are legitimate, 
says, merely, “ The law of England does not admit children born before 
matrimony to take by heirship .” Eleta (t) has already been referred to as 
virtually identical with Bracton, but it is worth noticing that in another 
passage the same author uses larger language “ {Ante nati) quoad successioncm 
in bona patema secundum consueiudinem Angliai iUegitimi et bastard i. "(f) 

It will be seen, however, that in tho very same chapter the author declares 
the law of the Church to be otherwise, and it is diflicult to reconcile the 
context with the idea that bona patema included chattels. 

The older authorities have been briefly reviewed, because most -1 them 
were cited in support of the Statute of Merton in the ease of Birt whistle v. 

Vardill ; but since the decision of the Court of Appeal in Goodman s Trusts f (g) 
it would, of course, be idle to rely on the words of Eleta or 'Dues age in order 
to show that ante-nati cannot inherit personalty. The judgment of Lush, 

L.J. (dissent.), in Goodman's Trusts contains all that can be said in support 
of such t» doctrine, but it was finally rejected by the Court ; and it is now 
submitted that there are now' no authorities left from which a similar dis- 
ability can be deduced with respect to chattels real. So far as the attempt 
to examine the grounds of Hi ri whistle v. Vardill has been successful, that 
decision w r ould seem to be confined, as the Statute of Merton beyond doubt 
was, to estates of inheritance in land. The conclusion which the author 
finally submits is, that there is nothing to prevent the application of tho 
principle of Goodman s Trusts to English leaseholds, or to require anything 
more of the next-of-kin for the purposes of such succession than that he 
should be legitimate by the lex domicilii , in the sense elsewhere discussed. (/*) 

(a) Lib. ii. c. 20, s. 4. 

(b) The version of the same words in Flota (i. In, II) is “ nee purentihus Micccdere 
poterunt ut lnvredes.” It is true that “ qui parentibus," &e., would, strirtly 
speaking, require “possint” for “possunt,” but this is perhaps expecting too 
much oi Bracton. 

(c) Bracton, ii. 29, s. 3. (d) Do Land. Leg. Angl. cap. 39. 

(e) Lib. i. 15, 3. (/) Flota, lib. vi. 39, 4. 

(g) (1881), 17 Cli. D. 298. (h) In re Grove (1887;, 40 Cli. D. 210. 
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CHAPTER VII. 

MOVABLE PERSONAL PROPERTY. 

(i.) Jurisdiction as to Movable Personal Property. 

It has been already noticed, while treating of the principle that 
it is the lex situs which must decide what does and what does not 
fall within the category of real or immovable estate, (a) that the 
English classification of all property into real and personal does 
not correspond exactly with that adopted by foreign jurists and 
systems of jurisprudence which arc founded on the civil law, and 
that an ambiguity is consequently involved in the use of the words 
personal and movable as synonymous. The comparatively modern 
nature of chattel interests in land, which were unknown to the 
feudal system, and could not conveniently be subjected to its rules, 
caused them to be classed with the only other kind of property then 
recognised by the law, goods and chattels ; being given th<a distin- 
guishing name of chattels real , inasmuch as they were said to 
“savour of the realty.”(6) But though such chattel interests 
are still, strictly speaking, personal property, they are so merely 
in name, and only in the contemplation of the English law ; and 
are governed, like other immovables, by the lex loci rei sites only.(c) 
It will be shown directly that personal estate generally is governed 
by the law of the domicil of the owner ; but this is so, not by any 
special law of England, but — as Lord Selbornc expresses it in the 
case just cited — by the deference which, for the sake of inter- 
national comity, the law of England pays to the law of the civilised 
world generally. But this general law only applies the law of the 
domicil to such personal estate as comes within its category of 
movables according to the maxim “ mobilia sequuntur personam ,” 
on which it is based. Consequently the comity of nations does 
not demand that England should concede the control of English 
chattels real to the law of the domicil of the owner, simply because 
English law chooses to include such chattels under the classifica- 
tion of personal property, and it must be borne in mind throughout 

(a) Supra, pp. 194 seg. 

(b) Williams, Personal Property (1906), p. 5. 

(e) Jarman on Wills (1910), voL i. p. 3 n. ; Frckc v. Lord Carbcry (1873), L. R. 
16 Eq. 461. 
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that in fact such a concession is not made. (a) As the term “ mov- Part II. 
ables ” is not one familiar to English law, it has been thought better Pb opbr ty * 
to retain the English classification of real and personal property Cap. VII. 
while treating of this subject ; but what is subsequently said as jl/owWes— - 
to the law which governs personal property does not extend to dnri sdieti on. 
chattel interests in realty, and must be considered as applicable to 
chattels personal alone. 

With regard, then, to all personal property other than chattels Mobilia 
Teal, a rule very different from that which obtains with regard to ^mnam. 

“ immovables ” prevails. In the words of Lord Sel borne, (/>) 

“ The maxim of the law of the civilised world is, mobilia scqmmtur 
personam, and is founded on the nature of things. When mobilia 
are in places other than that of the person to whom they belong, 
their accidental situs is disregarded, and they are held to go along 
with the person.” The same principles were laid down by Lord 
Loughborough in a judgment cited with approbation by Htorv (r) 

“ It is a clear proposition, not only of the law of England but of 
every country in the world where law has the semblance of science, 
that personal property has no locality. The meaning of that is, not 
that personal property has no visible locality, but that it is subject 
to that law which governs t he person of t he owner.” With respect 
to the disposition of it, with respect to the transmission of it, either 
by succession or the act of the party, it follows the law of the 
person. (d) This personal law is, of course, that of the domicil of the 
person. (e) It is true that Lord Loughborough, in the judgment just 
quoted from, goes on to say that when a man dies it is the law of 
the country of which he was a subject that will regulate the succes- 
sion to his personal property ; but it is obvious that this was a mere 
inaccuracy of expression, and the case Lord Loughborough himself 
cites in support of his proposition (/) shows that domicil, and not 
nationality, was really in his lordship’s mind. In a case which 
has been already frequently cited for another important proposi- 
tion, Abbott, C.J., said : “ Personal property has no locality. 

And even with respect to that, it is not correct to say that the 
law of England gives way to the law of a foreign country, but 
that it is part of the law of England that personal property should 
be distributed according to the jus domicilii .” (g) It was said 

(а) Frckc v. Lord Carbcry (1873), L. R. 10 Eq. 401 ; Thomson v. Advocate- 
General (1845), 12 Cl. & V. 1 ; Wallace v. Attorney-General (1805), L. R. 1 ('ll. 1 ; 
cf. Story, Conflict of Laws, § 447. 

(б) Freke v. Lord Carbcry (1873), L. R. 10 Eq. 400. 

(c) Story, Conflict of Lawn, § 380. 

(d) Hill v. Worswick (1791), 1 H. Bl. 090. But in the case of an intestate, 
bastard, and without heirs, there is no “succession ? ; and the? lex loci of the 
property determines its destination (Barnett's Trust* (1902), 1 Cli. 847). 

(c) Dofjliorii v. Crispin (1800), L. U. 1 H. L. 301; EroJiin v. Wylie (1802), 

10 H. L. (-. 1. (/) Pipon v. Pi pun (1744), Ainbl. 25. 

(gr) Birt whistle v. Vardill (1820), 5 B. & 0. 451. 



Pabt II. 
Property. 

Cap. VII. 

Movables — 
Jurisdiction . 


Qualification 
of mobilia 
svquuntur 
personam. 


Transfer 
inter vivos . 


228 FOREIGN AND DOMESTIC LAW. 

by Bayley, B., in another case, “ The rule is that personal property 
follows the person, and is not in any respect to be regulated by 
the lex situs ; and if in any instances the situs has been adopted 
for the rule by which the property is to be governed, and the lex 
loci rei sites resorted to, it has been improperly done. Wherever 
the domicil of the proprietor is, there the property is to be con- 
sidered as situate.” (a) It is unnecessary to multiply quotations in 
support of the general principle, which, according to Story, has been 
constantly maintained, both in England and America, with un- 
broken confidence and general unanimity. (6) 

But this general principle, important as it is in theory, must 
not be accepted hastily as conclusive of the whole subject. It 
will be shown below (c) that alienations of personal property 
inter vivos are in practice referred to and governed by the law 
of the place where the chattel is in fact , at any rate when the transac- 
tion or transfer takes place within the same jurisdiction. For this 
purpose it is not true to say that the chattel is considered as being 
in the countiy where its proprietor is domiciled ; and the cases 
which have just been cited must therefore be read secundum sub - 
jectam materiam , without attempting to stretch their principle too 
far. The reason that the lex domicilii is not applicable, or at any 
rate is not applied, to alienations inter vivos is perhaps twofold. In 
the first place, the effect of an alienation is to alter the ownership ; 
and to invoke the law of the owner's domicil to decide who the 
owner is would be both illogical and impracticable. Where the 
domicil of the transferee differed from that of the transferor, 
the whole question would be begged by applying the law of the 
domicil of one rather than the other. The second obvious reason 
which supports the lex domicilii in such cases is the complement of 
the first. The proper law to decide who is entitled to possession of 
a chattel is necessarily the law which can give that possession. The 
only law which can give possession of a chattel is the law of the 
country where the chattel in fact is. 

It is for these natural reasons that questions of ownership to 
movables arising out of alienations inter vivos are referred, as 
will be seen below, (d) not to the lex domicilii , but to the lex loci 
rei sites , either by itself or as coincident with the lex loci actus. 
That the same principle should not be applied to alienation of 

(a) In re Ewin (1830), 1 C. & J. 150. 

(b) in addition to tko cases already cited, Fatter v. Brown (1804), 5 East, 
loO ; Bruce v. Bruce (1790), 2 B. & 1\ 229 ; Somerville v. Somerville (1801), 4 Ves. 
570 ; Thorn v. U r «*Jh'»s, 2 Ves. 37 ; Countess Da C unha's Case (1828), 1 Hagg. 
Eccl. 237 ; Hunter v. Potts (1791), 4 T. K. 182, 192; Phillips v. Hunter (1795), 
2 H. Bl. 402 ; Cockerell v. Dickens (1840), 3 Moo. P. 0. 98. Cf., however, West- 
lake, Priv. lnt. Law (1912), pp. 197 seq. 

(c) See infra, “ Alienation of Personal Property.” Of Infra , pp. 239 seq. 



MOVABLE PERSONAL PROPERTY. 


229 


movables b) r operation of law, or what, are sometimes spoken of as Part II. 

“ general assignments ” as contrasted with “ particular assign- R OrBR TY - 
ments,” may at first sight appear inconsistent. But it is manifest Cap. VII. 
that there is a real distinction between the application of the personal 
law of the owner to decide the general destination and distribution Jun * dirtl °"- 
of his movables, and the application of the local law, where mov- 
ables are found, to decide in particular cases who the owner is. In 
accordance with this distinction, it will be found, on examination 
of the cases, that the transmission of movables on death, bank- Rule as to 
ruptcy, and marriage, or arising from matters which affect the ^^ mi88,on 
personal status of the owner, is regarded as properly falling within alienation of 
the province of his personal law, or lex domicilii. On the other movaWc8 - 
hand, particular alienations inter vivos have never been referred to 
the lex domicilii , but are governed (as has just been stated) by the 
lex loci rci sita\ and the lex loci actus , alone or in combination. (a) 

The question of jurisdiction can only be understood in relation 
to the above principles. In fact, the law of the place where a tV ig 
is must, of necessity, have jurisdiction over it in every case, •realise 
no other law can enforce the right to its possession. In this sense, 
therefore, the lex loci rci s it a? has universally jurisdiction over 
movables, as well as immovables. But in cases which properly 
fall under the control of the lex domicilii, or personal law. the local 
law wilfr adopt and apply the principles of that personal law ; and 
the personal law, though the movables in dispute may be beyond 
its territorial dominion, will assume the right to hear and decide 
questions relating to their transmission and distribution. In this 
sense, therefore, the lex domicilii has jurisdiction over movables, 
so far as they follow the person of their owner. (b) 

It remains to consider in what manner these conflicting theo- English 
retical jurisdictions are in fact reconciled by the practice of English 0 f 

law. The most efficient mode of asserting jurisdiction over inov- the jurisdic- 
ables, as distinguished from jurisdiction over the person of the 
owner, is by allowing service out of the territorial jurisdiction of a movables, 
writ (or notice of a writ) whose subject-matter is movable goods 
within the territorial jurisdiction. So far as the theory of inter- 
national law is concerned, there does not appear any reason why 
this should not be done ; and in the (Judicature Acts) Rules, as 
originally drawn, it was provided that service out of the jurisdic- 
tion might be allowed ( inter alia.) “ whenever the subject-matter 
(a) Infra , pp. 2U0 scq. 

\b) In many instances it will be found that questions of the alienation of mov- 
ables are quest ions of contract. In such eases the lex loci contractu* is int rod need , 
and the h.r loci rci sitrr, when appealed to, will rightly and properly apply that 
law, so far as it can be ascertained, having due? regard to the intention of the 
parties (of. infra, chap. viii.). Hut it would be a misuse of language to say that 
the lex loci contractus has jurisdiction over the movables affected by the contract. 
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Part II. of the action is land, stock, or other property situate within the 

* jurisdiction, ”(a) and also “ whenever the action is for . . . the 

Cap. VII. execution (as to property situate within the jurisdiction) of the 
Movables-- trusts of any written instrument of which the person to be served 
Jurisdiction. j g a trustee, which ought to be executed according to the law of 
England.”(6) In practice, however, the process bf English law is 
in personam and not in rem } and the ordinary rule that a creditor 
must go to the forum of his debtor in order to sue him was found 
to be in conflict with the application of the first part of the above 
rule. Accordingly, the rule was amended in 1883 ; and Order xi. 
r. 1 (a) in its present form is confined to cases in which the subject- 
matter of the action is land within the jurisdiction. It is obvious 
that whenever movables are found within the jurisdiction, they 
must be in the possession of some person ; and there can, there- 
fore, be seldom any difficulty as to finding a suitable defendant at 
home, without seeking one abroad. The English Courts will 
therefore no longer give leave to serve a writ abroad merely on 
the ground that it relates to movable property at home. Nor 
will they permit the service abroad of any notice on which it is 
intended to found proceedings against the person, (c) unless other- 
wise justiciable to the Court. But notices have been served, with 
the permission of the Court, when their only object is to give 
notice of facts, and not to lay the foundation for hostile proceed- 
ings.^/) So, when the object of the notice is to invite and enable 
the person served to assert a claim to movables within the jurisdic- 
tion, service has been allowed even as against a foreign Sovereign. (e) 

The jurisidetion in respect of movables within the territory, 
however, clearly exists ; and may be exemplified, not only by the 
retention of Order xi. r. 1 (d), above cited, but by other illustra- 
tions. The whole procedure of the Court in Admiralty matters, (/) 
in rem , to enforce maritime liens (statutory or common law) is a 
strong assertion of such jurisdiction. The law of distress is a still 
more familiar instance. No one could doubt that the goods of a 
foreigner, though he be abroad, arc subject while in England to the 
English landlord and tenant law. Cases in which the Court (except 

(a) Jud. Act, Ordc xi. r. ] (a) (before their alteration). 

(b) Order xi. r. 1 (cl). The whole order is now a code on the subject of service 
out of the jurisdiction : Jtc Eager , Eager v. Johnstone (1883), 22 Ch. T). 87 ; see the 
order set out infra , chap. x. 

(c) In re Anglo- African Steamship Co. (1886), 32 Ch. D. 348 ; Moritz v. Stephan 
(1888), 32 Sol. Journ. 8. Of. Smith v. Weguelin (1869), 8 Eq. 198. 

K d) Re Nathan , Newman cf? Co. (1887), 35 Ch. D. 1 ; Credits Gerundeuse v. Van 
We.ude '1884), 2 Q. B. 1). 171 ; Re Haney's Trust s (1875), 10 Ch. 275 ; Re Bonetti 
(1875), 18 Eq. 655 ; Colls v. Robins (1886), 55 L. T. Rep. N. S. 479. 

(c> See per , Teasel, M.R., and James, L.J., in Sirousberg v. Republic of Costa 
Rica (1880), 29 W. R. 125. 

(/) Admiralty law is the same in Scotland as in England ; cf. Currie v. McKnight 
1897), A. C. 97. 



MOVABLE PERSONAL PROPERTY. 231 

in Admiralty matters) has assumed to control movables simply Part II. 
on the ground of their being within the territory are comparatively PR orERT Y - 
unusual ; but an injunction was granted against the removal of a Cap. VII. 
ship which had been sold in Hamburg by a foreigner to an English- Movable*— 
man, ancf afterwards brought into an English port.(o) So in J" r miicU on ' 
another case, where £20.000 in bonds was deposited in the Bank of 
England in trust for a foreign Government, on such terms that 
the foreign Government, could by its ambassador have withdrawn 
the deposit but for the intervention of the Court, the Bank was 
restrained from parting with the deposit until the rights of the 
parties under contract had been ascertained. (ft) In cases of inter- 
pleader, orders for service out of the jurisdiction of an interpleader 
summons have more than once been madc.(r) Of these decisions 
Cotton, L.J., says they may “perhaps be supported on the ground 
that the object of service was not to give jurisdiction over t he party 
served, but only to give him notice of a proceeding affecting his 
rights, that he might if he pleased come in and defend them \d) 

But it is plain that notice of interpleader proceedings as^ ris an 
absolute right in the tribunal which gives it to deal as it chooses 
with the movable personalty to which the interpleader summons 
relates. Interpleader proceedings with respect to movables out of 
the jurisdiction yould obviously be impossible unless the person 
who had actual control and possession of the movables in dispute 
came in and submitted to the English jurisdiction. It is an in- Interpleader 
dispensable condition of relief by interpleader proceedings that vSio' aliroiwll". 
the person who is threatened or vexed wit h a double claim should be 
willing “ to pay or transfer t he subject-matter into court, or to dis- 
pose of it as the Court or a judge may direct. ’'(c) And leave has 
been given to serve petitions abroad to obtain payment out of 
court, a somewhat analogous case of dealing with movables on the 
ground of their actual situation. (/) Except, however, for the 
purpose of dealing with property within the jurisdiction, a suit 
between foreigners will not be entertained, even if service is effected 
and appearance entered without objection.^) 


(n) Hart v. Thrwig , 8 Ch. 800. In this case a bill for H]X‘cific j>crformanoe was 
also entertained, and substituted service directed on the master ; but quart: if 
this would now be done. 

(h) Clads! one v. M us urns Jinj (1802), 1 IT. &- M. 405 ; see this ease discussed in 
Smith v. Il» gvrlin (1800), 8 Kf|. 214, 215. 

(c) Crtdilx (st-rundcuw v. Van Wnjdc (1884). 12 Q. B. I). 171 ; Van der Kan x, 
Ashworth (1881). \V. N. 58, 

(d) lVr Cotton, L.J., in In re Uvsfuld (1880). 52 Ch. I). 125, 132. 

(r) Judicature Hides. 1883. Order i.vii. r. 2 (e). 

(/) Colts v. Robins (1880), 55 L. T. Hep. N. »S. 479; Re Turner, 32 Sol. 
Journ. 324. 

(< 7 ) Matthip.i v. Oalilzirt (1874), L. R. 18 Kq. 347. It should be noted, however, 
that the decision in this eas-e related to the profits arbing from foreign land, and 
that no question as to movables arose. 
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Leave has been granted to serve notice of a writ abroad where 
an injunction was sought affecting funds in England, under 
Order xi. r. 1 (f). It was, however, held on appeal that, as a 
matter of discretion, such leave should not be given unless there 
is a probable cause of action, though the claim may be within the 
words of the rule. (a) Where the sole respondent to a petition for 
the revocation of a patent was a domiciled Scotchman resident in 
Scotland, though there could be no service of the petition abroad, 
yet the Court ordered the petition to be set down for trial unless 
the respondent should come in and show cause to the contrary, being 
satisfied that he had in fact ample notice. (b) 

The liability of movable personal estate to taxation is not, strictly 
speaking, within the scope of the present treatise ; but it may be 
convenient to summarise here the English law as to the application 
of the income tax to foreigners in respect of their annual gains or 
profits, as well as to Englishmen making profits abroad. Under 
schedule D. of 1G & 17 Viet. c. 34, s. 1, income tax is chargeable 
“ for and in respect of the annual profits or gains arising or accruing 
to any person residing in the United Kingdom from any kind of 
property whatever, whether situate in the United Kingdom or else- 
where ; and for and in respect of the annual profits or gains arising 
or accruing (c) to any person residing in the United Kingdom from 
any profession, trade, employment, or vocation, whether the same 
shall be respectively carried on in the United Kingdom or else- 
where. . . . And for and in respect of the annual profits or gains 
arising or accruing to any person whatever, whether a subject of 
her Majesty or not, although not resident within the United King- 
dom, from any property whatever in the United Kingdom, or any 
profession, trade, employment, or vocation exercised within the 
United Kingdom/’ Under these words income tax is charged on — 

(a) Persons residing within the United Kingdom, on property 
wherever situate and business wherever carried on (so far as profits 
received here are concerned) ; 

(b) Persons not residing within the United Kingdom, on property 
situate or business carried on within the United Kingdom. 

The meaning of the word “ residence,” for the purpose of the 
Income Tax Acts, so far as ordinary individuals are concerned, is 
defined by sect. 39 of 5 & 6 Viet. c. 35. 

“ Any subject of her Majesty whose ordinary residence shall have been 
in Great Britain, and who shall have departed from Great Britain and gone 

{a) Societc G Mr ale de Paris v. Dreyfus (1887), 37 Ch. D. 215. Cf. Call v. 
Opp-'nhc.im (1885), I T. L. R. 622. (b) Re Drummond , 43 Ch. I). 80. 

(c) But this does not extend to profits and gains arising from a business wholly 
carried on abroad which are not in fact remitted to or received by the owner 
resident in England : Colquhoun v. Brooks (1889), 14 App. Cas. 493, infra , p. 236. 
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into any part beyond the seas for the purpose only of occasional residence. Part II. 
at the time of the execution of this Act, shall be deemed, notwithstanding Property. 
such temporary absence, a person chargeable to. the duties granted by this ^ p yjj 

Act as a person actually residing in Groat Britain. . . . Provided always, — ■ — ~ 

that no }>ejjpon who shall on or after the passing of this Act actually be in Moyablc*-^- 

Great Britain for some temporary purpose only, and who shall not actually *' uri * iCtu m * 

have resided in Great Britain at one time or several times for a period equal 

in the whole to six months in any one year shall be charged with the said 

duties mentioned in schedule 1). as a person residing in Great Britain ; but 

nevertheless every such jwrson shall, after such residence in Great Britain 

for such space of time as aforesaid, be chargeable to the said duties for the 

year commencing on the sixtli of April preceding. Provided also, that any 

person who shall depart from Great Britain after claiming such exemption, 

and shall again return to Great Britain on or before the fifth day of April 

next after such claim made, shall be chargeable to the said duties as a person 

residing in Great Britain for the whole of the year in which such claim shall 

have been made.” 

It will be seen that under this section British subjects who have 
gone abroad for occasional residence, are deemed constructively 
resident in the United Kingdom. With respect to poison* »ot 
ordinarily resident in the United Kingdom (whether o; not of 
British nationality) it is provided that temporary presence in the 
United Kingdom shall not render them liable to income tax, unless 
they have resided within the United Kingdom for at least six months 
(in all ) of the year for which they are charged. 

Residence under this section is a question of fact. It lias nothing 
to do with domicil. (r/) and must be determined according to the 
circumstances of each case. (ft) 

With respect to the residence of corporations, this is decided Residence of 
bv analogy to the residence of individuals. Registration and cor P orut,onK * 
incorporation in England is a strong circumstance, to be con- 
sidered with all the others. Where the head office is also in England, 
at which the directors meet, and from which all the business of the 
company is controlled, residence in England is the necessary 
inference. (c) This test applies not only to companies registered in 
the United Kingdom (a principle which has long been recognised), 
but also to foreign corporations. In Ik livers Consolidated Mines, 

L*d. v. Howe (1906), (<7) the company was established and registered 

(a) Atl'irnr yJie.nvral v. Coote (1817), 4 Price 183 ; Walcot v. liotfhld (1854). 

Kuy, 53 4. 

(h) See for illustrations Lloyd v. Inland Ree. 21 L. R. Sc. 4S2 ; You nr/ v. 

Inland Rev. 12 L. R. Sc. 002 ; Royers v. Inland Rev. (1870), 10 L. R. Sc. 

082 ; Barlow v. Smith (1802), 0 T. L. R. 07. Of. Brown v. Burt (101 1 ), 27 T. L. R. 

303, which is a case concerned with residence on a yacht. 

(r) Cesena Sulphur Co. v. Nicholson (1870), 1 Ex. I). 428; Calcutta Jute. Mills 
v. Nicholson (1870), 1 Ex. D. 437. On the question of what amounts to residence, 
these cases appear not to be interfered with by (-olquhoun v. Brooks (1889), 14 
A. 403. Of. also (iuerz <0 Co. v. Bell (1004). 2 K. B. 130 ; New Zealand Ship piny 
Co. v. Stephens (1900), 00 L. T. 50; American Thread. Co. v. Joyce (1011), 27 
T. L. R. 272. See on this subject ante, pp. 138 scy. 

(< d ) (1900), A. C. 455. 
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in the Transvaal ; and there the general meetings of the share- 
holders took place. But directors’ meetings were held in England 
as well as in the Transvaal. The commissioners found that “ the 
head, seat, and directing power of the affairs of the company were 
at the office in London, from whence the chief operations of the 
company, both in the United Kingdom and elsewhere, were in fact 
controlled, managed, and directed.” Accordingly, the House of 
Lords, affirming the decision of the Courts below, held that the 
company was resident within the United Kingdom, and was there- 
fore chargeable upon its entire profits under case 1 of schedule D. 
But the mere transaction of business and the maintenance of an 
agency, within the jurisdiction, does not (at any rate in the case of 
a corporation constituted under foreign law) amount to residence. (a) 

With respect to interest or dividends from foreign States or com- 
panies received in the United Kingdom for distribution here, it is 
provided by 5 & 6 Viet. c. 80, s. 2 (as to foreign States), and by 
16 & 17 Viet. c. 34, s. 10 (as to foreign companies), that all persons 
entrusted with their distribution shall render an account thereof 
to the Inland Revenue, for the purposes of taxation. It is assumed 
for this purpose that all dividends so distributed in England are 
distributed amongst persons resident in England, in the sense 
already explained. But of course a person resident abroad may, 
as a matter of convenience, receive his dividends through *Lon don 
agents or trustees, in which case he will not be liable to taxation in 
respect of moneys so received. (fr) And where the dividends of 
a foreign company so received in England consisted in part of 
moneys arising from profits or gains made in England, on which 
income tax had been already charged as such, it was held that 
such dividends ought to be assessed with respect to that portion 
only which represented profits arising out of the United Kingdom. (c) 
Otherwise, income tax would be paid on the other portion twice 
over. 

The question where a particular trade or business is exercised 
wholly or partially is also one of fact. In the case of an English 
company working a railway in Brazil, from a London office by 
London directors, it was held that the business was at any rate not 
wholly carried on in Brazil ; and Halsbury, C., was disposed to 

(a) Attorney-General v. Alexander (1874), L. It. 10, Ex. 20 ; but the judgment 
in this ease seems to have turned on the exceptional constitution of the Ottoman 
Bank. 

(b) T T dnr.y v. East India Co. 13 C. B. 733. 

(c) Gilbertson v. Ferguson (1870), 7 Q. B. D. 502, That is, if P = total profits 
of company, p = profits made in England, and D = dividend distributed in 
England, then the assessment ought not to be on the whole of I), but upon 

^D,orD-PD, 



MOVABLE PERSONAL PROPERTY. *235 

think that the trade, if the word were strictly construed, was wholly Part II. 
carried on in England. (a) But where an English company owned P R OPKBT Y * 
most (but not all) of the shares in a foreign company, which gave ( Ur. VII. 
it predominating influence in the control, it was held that as the Movaifos — 
remaining Shares were held by independent persons abroad, the Juri 8d%ctw n - 
foreign company tfas not the agent of the English company, and 
the business carried on by the foreign company abroad was not 
business carried on by the English company. (b) And the case 
last cited seems to show that it makes no difference that the foreign 
company was fonned only to comply with the foreign law, provided 
all the shares are not owned bv the English company. Where a 
firm established at New York had a branch establishment here 
for purchases of goods for exportation to America, where they were 
sold, and where all the profits were made, it was held that there 
was no business in England liable to income tax.(c) There certainly 
appears some difficulty in reconciling the decision last cited with 
the language of Lord Esher, M.R.. in Erich sen v. Last (inh. ). 
“Wherever profitable contracts are habitually made in England 
by or for foreigners with persons in England, to do something for 
or supply something to those persons, such foreigners are exercising 
a profitable trade in England, even though everything to be done 
by them in order # t.o fulfil the contracts is done abroad.” Thus, 
where a avine merchant, carrying on business in France, appointed 
an English firm as his sole* agent, in England for selling wine, and the 
agent took the orders in England, blit without accepting them 
forwarded them to his principal in France, who exercised a discre- 
tion as to adopting them, and in case of acceptance the principal 
forwarded the consignment direct to the customer, it was held 
that no trade was exercised within the United Kingdom. (d) But 
wh'*re a foreign firm of wine merchants, whose chief office was in 
France, and none o- whom were resident in England had established 
an agent in London through whom wine was sold to, and payment 
received from, English customers, it was held that the foreign mer- 
chants were assessable in respect of the profits of a trade exercised 

(tt) San Panin Ilf/. Co. v. f'arhr (1890). A. (\ 31. This is inconsistent with, and 
apparently overrules, the luiurun<*;c. of Wright, ,l„ in Jtartho/omay Jt rewing On. v. 

Wyatt (1893), 2 < 4 . B. 499, attributing the locality of the business to the place 
where the profit-earning operations are carried on.* 

(I/) Kodak . Ltd. v. Clark (1903), 1 K. B. 505; ef. Jlartholomay On. v. Wyatt (1893). 

2 Q. B. 499; and Gramophone and Ty/me/ itrr. JJd. v. Stanley (1908), 2 K. B. 89, 

0 . A. 

(c) Sulky v. Attorney. General . 5 11. k N. 711 ; 29 L. J. Ex. 404. 

(d) Grainger and Son v. Gough (1890), A. 325. The Privy Council followed 
this decision in a case arising under a New' Zelaand Income Tax Act, Lovell and 
Christmas. Ltd. v. Commissioners of Taxes (1908), A. (\ 40; of. Sulley v. Att.-Grn ., 
supra. (The decision in Grainger and Son v. Gough did not necessarily establish 
the general proportion that a business is never carried on in this country unless 
trade contracts arc made here. 
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Property * n ® n 8^ an ^*( a ) The same was held with respect to the Great 

' Northern Telegraph Co. of Copenhagen, who had three marine 

Cap. VII. cables in connection with Aberdeen and Newcastle, communicating 
Movables with the ma n telegraph lines of the United Kingdom, by means of 
Juri sdicti on . messa g e8 were collected and transmitted by the company 

over the Eastern hemisphere. The English Post Office collected 
the whole charges from the senders, and paid to the appellants 
what they so received after deducting the English charges, so that 
no profits were made by the appellant company from the trans- 
mission of messages over the land lines of the United Kingdom. (b) 
And the principle of Pommery v. Apthorpe was a little extended in 
a later case, where the English agent in London only made the 
contracts for the sale of wine, which was stored in and sent from 
Rheims, the agent being paid by commission. (c) It was said in 
the case last cited that there may be profits arising from a trade 
exercised in England without there being any establishment in this 
country 

Profits arising With respect to persons resident in the United Kingdom, the 
reccOvoil by words of schedule D. to 16 & 17 Viet. c. 34, seem prima facie large 
resident in enough to impose a liability in respect of all the profits arising from 

1 ‘ a business carried on abroad, to which such persons become entitled ; 

but it has been decided by the House of Lords that this is not the 
true construction of the statute, having regard to tlifc rest of 
schedule D. and to the language of case IV. and case V. in the 
schedule to s. KX) of 5 & 6 Viet. c. 35. If the trade or business, 
being one and indivisible, is carried on partly within and partly 
without the jurisdiction, the whole profits are chargeable, whether 
earned here or abroad, in the case of a person resident within 
the jurisdiction. (d) And in the case of a person not resident within 
the jurisdiction, so much of the profits is chargeable as is earned 
within it.(e) But if the trade or business is carried on wholly abroad, 
although the owner or trader be resident in England, income tax 
is chargeable only upon so much of the profits as are actually 
received within the jurisdiction. (/) “Received” for this purpose 

(a) Pommery v. Apthorpe (1880), 50 L. ,1. Q. B. 155 ; TisclUcr cfc Co. v. Apthorpe 
(1885), 52 L. T. Hep. 814. The latter ease is distinguished from Grainger and Mon 
v. Gough (supra), in that the agent had authority to accent orders, and supplied 
the customers from a general stoc k kept by him here. 

(b) Erichsen v. Last (1881), 7 Q. B. I). 12 ; 8 Q. B. !>. 414 ; 51 L. J. Q. B. 86. 

(r) H erb v. Colqnhoun (1888), 20 Q. B. J). 757. 

(d) London Hank of Mexico v. Apthorpe (1801), 2 Q. B. 378. Man Paulo By. Co. 
v. Carter (1806), A. C. 31. 

(e) Erichsvn v. Last (1881), 8 Q. B. I). 414. The word “ exercised ” is used in 
16 & ’ 7 Viet. c. 34, s. 2, sehed. D. with reference to “ profession, trade, employment 
or vocation.” Strictly speaking, “ exercised ” is the word appropriate to*“ pro- 
fession or vocation ” (per Lord Esher in San Paulo By. v. Garter (1896), A. C. 31) ; 
and when used with reference to a trade, it includes “ carried on.” (Per Jossel, 
M.R., in Erichsen v. Last.) 

(/) Golquhoun v. Brooks (1889), 14 A. C. 493. Bartholomay Brewing Co. v 
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means received in fact, and not in account, and “ no amount of 
book-keeping or treatment of assets, wherever they may be, will 
be equivalent to receiving the amount in this country/' (a) It 
should be looted that the case last cited was decided upon a different- 
heading of the statute (5 & 6 Viet. e. 35, s. 100, selied. I). (4) (b) 
relating to interest upon foreign securities, and not profits of foreign 
trade ; but the principle, it is submitted, is applicable to both cases 
alike. The recent case of Stevens v. Hudson's Bay Co.(c) may be 
referred to with regard to what constitutes assessable prolit as 
discriminated from realised capital. The company in question 
was incorporated under charter, and received from the ( Jovernment 
large tracts of land in Canada. From time to time it sold parts of 
this land, and distributed the proceeds among its shareholders. 
The Court of Appeal, reversing Channell, J., held that such pro- 
ceeds were not profits, but a part of the realised capital of the 
company, and such distributions (allowed by its charter, irre- 
spectively of whether they constituted profits) did not make t! n 
chargeable under selied. D. 

In the case of foreign insurance companies, constituted on the 
mutual principle, the question has several times arisen as to how 
far the “ bonuses ” allotted to members can be regarded as “ profits/’ 
when arising from^preniiums received in the United Kingdom. The 
result of^the case appears to be that where there are no shares or 
shareholders, but only members holding participating policies, the 
amounts of bonuses added to the policies or returned to members 
are not “profits” assessable to income tax ; (d) but seem, where 
some part of the bonuses available for such division is applied to 
payment of interest on shares. (c) Inasmuch as it was held that 
in the latter case the whole amount ol bonuses (and not only the 

Wyatt (1893), 2 Q. B. 41111. Thu casus of (hsc.ua Sulphur Co. v. Sicholson (1870), 
1 Ex. 1). 428 ; and (■alculta JuU Milts v. Sicholson (1870), 1 Ex. I). 4117, must 
be regarded as overruled on this point. 

(a) IVr lluls bury, C., in (Jnshnm JjiJc Assurance Society v. lit shop (1!H)2), A. ( '. 
287, 21)2; distinguishing the Sew Mexico Case (1880), (14 It. 1)8) 2 Tax ( a. 105. 
(’f. Forbes v. Scottish Provident I nstitution (1800), 23 U. 322; and Standard Lift Assur- 
ance Co, v. Allan (11)01), 3 Eraser 805. The suggestion in the ease of Bariholonmy 
Brewing Co. v. Wyatt (181)3), 2 Q. 11. 400, that where dividends due and payable in 
England to foreign shareholders were paid to them abroad by money retained 
there for that purpose, this was a constructive receipt of such money by the com- 
pany in England, is therefore no longer tenable. 

(b) 5 & 0 Viet., e. 35, s. 100. Belied. I). (4) : “ The duty to be charged ill 
respect of possessions in Ireland, or in the British plantations in America, or in 
any other of her Majesty’s dominions out of tlrcat Britain, and foreign posses- 
sions. The duty to be charged in respect thereof shall be computed on a sum 
not less than the full amount of the actual sums annually received in threat 
Britain.’* 

( c ) (1909), 101 L. T. 96, 0. A. 

(d) Sew York Lift Insurance Co. v. Styles (1889), 14 App. Cas. 381. 

\e) Last v. London Insurance Co. (1885), 10 App. (’as. 438. Followed in 
S. Y. Equitable Society v. Bishop (1900), 1 Q. B. 177, though I he share capital 
was very small, and cheated only t.o satisfy the American law. 
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part applied to pay interest) is assessable to income tax, it is plain 
that the distinction is illogical, and may in some cases work con- 
siderable injustice. 

It may be convenient to point out in this place that the privilege 
given by statute (16 & 17 Yict. c. 34, s. 54, and*16 & 17 Viet. c. 91, 
s. 1) to policy-holders of deducting from their private income-tax 
returns the amount of the annual premiums paid by them under 
their policies does not extend to policy-holders in foreign insurance 
companies not registered under 7 & 8 Viet. c. 110.(a) 

In the case just cited ( Colquhoun v. Heddon) a doubt is sug- 
gested whether the privilege attaches to Scotch companies, which 
are expressly excepted from 7 & 8 Viet. c. 110. It seems clear, 
however, that it does attach to such Scotch insurance companies as 
were in existence on November 1, 1844.(6) 

With regard to stamp duty on transfer of property, it has 
been decided that the goodwill of a margarine business in Austria 
comes within the words “ property locally situate out of the United 
Kingdom ” (in the statute 54 & 55 Viet. c. 39, s. 1) (c), and that 
a transfer of such goodwill was therefore exempt from duty. On 
the other hand, it has been held that the “ benefit ” of a contract 
to transfer foreign land for the erection of a factory, coupled with 
a contract by the same contractor to cultivate on other land in 
his occupation, and sell to the factory owners, beetroot for use 
in the same manufacture, was not “ property locally situate out of 
the United Kingdom. v (d) The same decision was arrived at with 
reference to a sale of a share in an Australian patent, with a licence 
to use the patent in Australia. (e) 


Alienation of Personal Property. 


The general principle being that movable personal property 
is governed by the law of the owner's domicil, it will be as well to 
consider its application more particularly with regard to its aliena- 
tion. Alienation of personal property is either by the act of the owner, 
or by the act of the law. In the first of these cases it is either by 


(a) Colquhoun v. Heddon (1800), 25 Q. B. T). 129 (C. A.) : Murphy v. Colquhoun 
(1891), 7 T. L. R. 013. 

(b) See the words of 10 & 17 Viet. c. 91, s. 1. 

(c) Inland Revenue Commissioners v. Muller's Margarine Co. (1901), A. C. 217. 

° o ^ anu ^ an ^ U( J ar Factories v. Inland Revenue Commissioners (1901), 1 K. B. 


(e) ^melting Co. of Australia v. Inland Revenue Commissioners (1897), 1 Q. B. 
175. The judgment of Lord Lindley, however, in Muller's Case (1901), A. C. at 
p. 238, seems to raise a question as to the correctness of this last decision ; and 
it is difficult to say that the property dealt with in the ease cited is less local in its 
character than the goodwill of a business. See, however, the explanation of 
Muller's Case, given by Collins, L.J., in the Danubian Sugar Factories Case (1901), 
1 K. B. 245, atp. 251. v 1 
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transfer inter vivos , or by devise. In the second case it may be either 
by succession, by assignment on bankruptcy, or by the operation 
of marriage. Each of these cases requires separate consideration. 

• 

(ii.) ALIENATION BY TRANSFER INTER VIVOS . 

Notwithstanding the general principle that movables are Transfer of 
governed by the law of the domicil of the owner, it has been already movaWeB * 
stated (a) that this principle does not apply to the alienation by the 
owner of movables by transfer inter vivos . Such transfers are, in 
fact, regulated by the law of the place where the movables happen 
to be (lex situs), which is usually also the place where the forms of 
transfer are gone through. “ It is settled, as to personal chattels, 
that the validity of atransfer depends, not upon the law of the 
domicil of the owner, but upon the law of the country in which the 
transfer takes place. "(ft) It appears from the illustrations given 
by Lord Justice Kay, and which follow the quotation just g ; - \a, 
that the learned judge was contemplating the simple ca^es of 
transfers of movable property actually within the jurisdiction where 
the transfers take place. (c) 

It is, of course, important, in considering this question, to dis- 
tinguish between •a contract to transfer, and the transfer itself. 

Two Englishmen may undoubtedly contract either in England or 
in Germany for the sale of movable property belonging to one of 
them which is actually in France ; and the contract may be per- 
fectly good, though the law of France regard it as insufficient. 

There may and usually will be a contract enforceable in the English 
courts, either by an action for damages or in some cases by a suit for 
specific performance. But such a contract will not pass the property 
in tne movables with which it deals if the law of the country where 
the movables are requires delivery or some other formality as an 
essential part of the transfer. The validity of the contract is 
tested by the. law of the contract. The law of the contract is not 
always the law of the place where the contract is made, the place 
of intended performance, the domicil of the contracting parties, 
and their presumed intention as to the law which is to govern their 
agreement being all important elements in deciding this question. 

But it is submitted that, so far as the actual transfer of title and the 

(a) Ante , p. 229. 

(b) Per Kay, L..J., in Alcock v. Smith (1892), 1 Ch. 238, at p. 297. 

(c) “ Our own law as to distress and market overt is illustrative of this. The 
goods of a foreigner distrained in the house tenanted by an Englishman in this 
country may be sold for the tenant’s rent, arid the purchaser acquires a perfect 
title, whatever may be the law of the owner’s domicil. So the; goods of a foreigner 
sold here in market overt by one who hail no title to them could not be recovered 
from the purchaser. In both cases the property would pass to him by our law.” 

(Ibid.) 
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Part II. right to possession are concerned, the law of the place where the 

Pr oper ty. mova h] es are^must prevail over the law of the domicil of the 

Cap. VII. parties, and probably over the law of the place where the attempted 

Movables — - transfer takes place. (a) The law has been stated by North, J., as 

Alienation . follows : “A transfer of movable property # duly carried out 

r according to the law of the place where the property is situate, is 

not rendered ineffectual by showing that such transfer ... is 

not in accordance with what would be required by law in the 

country where the owner is domiciled.” (6) In the case in which 

this was said, the doctrine was applied to an assignment (by legal 

process of arrestment) of debts or choses in action. 

Opinion of The attention of writers on international law does not seem 

Story-— to have been always directed to this distinction, and their language 
modified by . . J i , . . . . . ? 

his editors, is not always consistent with the views above expressed. In 

Story’s Conflict of Laws, it is said in the text that “ it follows as a 
natural consequence of the rule (that personal property has no 
locality) that the law of the owner’s domicil should in all cases 
determine the validity of every transfer, alienation, or disposition 
made by the owner, whether it be inter vivos or post- mortem. ”(c) 
If this language could be supported by the American cases, they 
would be in direct conflict with the English authorities, so far as 
alienation inter vivos is concerned. But the learned editor of the 
last edition of Story (18811) (d) commences a long and elabffrate note 
on this passage by saying that the exceptions to the maxim 
“ mobilia sequuntur 'personam ” have become so numerous that it 
cannot be safely invoked for any but the simplest cases at the present 
day ; and he adds : “ The exceptions would probably be less frequent 
if the maxim were 4 lex situs mobilia reyit .’ ” Moreover, Story 
himself, in the same passage, excepts out of the supposed rule all 
cases where there is some law of the country where the goods are 
situate, providing for special cases ; and further goes on to dis- 
tinguish between the contract to transfer, and a “ positive trans- 
fer ” itself. It is submitted that it would be an abuse of language 
to lay down the rule of the lex domicilii if the rule of the lex situs 
is one to which there would be fewer exceptions ; and that it is 
desirable rather to distinguish those kinds of alienation which are 
governed by the lex situs from those in which the maxim of the lex 
domicilii can still be safely invoked. So far as alienation or trans- 

^a) Cammed v. Sewell (1858), 27 L. J. Ex. 447 ; 29 L. J. Ex. 350 ; Castrique v. 
Jmric (18m), L. K. 4 H. L. 414; Hooper v. Gumm (1807), L. R. 2 Ch. 282; 
Williams v. Colonial Bank (1890), 38 Ch. 1). 388, affirmed H. L. May 13, 1890 ; 
Alcock v. Smith (1892), 1 Ch. 238. 

lb) Be Queensland Mercantile d> Agency Co . ; ex parte Australasian Investment 
Co . (1891), 1 Ch. 530; GO L. J. Ch. 579; (1892), 1 Ch. 219; 81 L. J. Ch. 145, 
C. A. 

(c) Story' & Conflict of Law*, § 383. (</) Melville M. Bigelow. 
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fer of movables infer vivos is concerned, it is believed that the Pabt II. 

American cases are not in conflict with the English doctrine of the 

prevalence of the lex situs. (a) Cxr. VII. 

It is pointed out by Story (§ 383), citing with approval the Movables— 
language of Lord Mansfield in one of the earliest cases (6) on the All cnatw n ' 
subject, that there are some kinds of personal property which from Local nature 
their own nature have a necessarily implied locality, and that the movaWot-- 
local nature of such movables requires contracts respecting them contracts 
“ to be carried into execution according to the local law.' * Story them!” 18 
applies the same rule to “ all other local stock or funds, although 
of a personal nature, or so made bv the local law ; such as bank 
stock, insurance stock, turnpike, canal, and bridge shares, and 
other incorporeal property owing its existence to or regulated by 
peculiar laws/’ There is no doubt that personal property of the 
kind mentioned is so intimately connected with their locality that 
the reasons for regulating transfer of such property by the local 
law are additionally strong ; but Lord Mansfield’s language. hen 
looked at, shows that he was speaking rather of the eo. ■. raot to 
transfer than of the transfer itself, (e) the only instance given by 
him (applicable to movables) being “ a contract concerning stocks.” 

It has already been said that the. question of the proper law to 
govern a contract is quite distinct from that of the proper law to 
govern transfer of movables : and Lord Mansfield’s reference 
to the intention of the parties as an element in deciding that law is 
quite in harmony with the modern cases on the subject. (d) 

In support of t he proposition that the lex situs , or at any rate English cwch. 
the lex situs when the situs is also the place of tin* transaction, 
governs alienation of movables, it is necessary to examine more in 
detail the English cases. In Simpson v. Foijo (e) the Courts of 
Louisiana had refused to recognise the rights of a mortgagee of a 
British ship, which had been taken by the. mortgagors to New 
Orleans, and was there attached by other creditors without ever 
having been delivered to the mortgagees. Tin* ship having come 
again within British jurisdiction, the mortgagees filed a bill to 
enforce their rights, and Lord Hatherley refused to recognise the 

(a) See Billow’s note, above riled, to Story, § .'{83, p. 544 (ed. 1883). 

(b) Robinson v. Bland (1700), 2 Burr. 1079 ; i W. Bl. 247 ; Story, §§ 304, 383. 

(c) “ In every disposition or contract where the subject- matter relates locally to 
England, the law of England must, govern, and must have been intended to govern. 

Thus, a conveyance or will of land, a mortgage, a contract concerning stocks, must 
all he sued upon in England ; and the local nature of the thing requires them to 
bo carried into execution according to the law here ” : 2 Burr. 1079. 

(d) See, e.g. Jacobs v. Credit Lyonnais (1884), 12 Q. B. J). 589, 599 ; and on this 
subject generally, see infra , chap. viii. As to the effect of a transfer in another 
country of certificates of stock in a foreign railway, see judgment in Williams v. 

Colonial Bank (1890), 38 Ch. D. 388. Colonial Bank v. Cady *1890), 15 App. Ca. 

267 ; In rc Queensland , <t:c. Co. (1892), 1 Ch. 216. 

(e) (I860), 32 L. J. Ch. 249 ; 1 H. & M. 195 


Q 
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Part II. judgment and order of the Louisiana Court, under which the ship 
Pr oper ty, j^d been sold, as being directly contrary to the comity of nations. 
Cap. VII. It is to be remarked that in this particular case the transfer by way 
Movables — of mortgage had been completed long before the ship came within 
Ali enatio n. ^ Louisiana jurisdiction, and Lord Hatherley said that, in his 
Valid transfer opinion, the American Court was bound to have recognised the 
lCX principle that a title which a man has legally acquired in one country 
shall be a good title to him all over the world ; further citing 
with approval the language of an American judge in another case : 
“ If, therefore, according to the lex loci contractus , that of the 
domicil of both parties, the sale transfers the property without 
delivery, it does so co instanti , or not at all. If two persons in any 
country choose to bargain as to the property which one of them has 
in a chattel not within the jurisdiction of the place, they cannot 
expect that the rights of persons in the country in which the chattel 
is will there be permitted to be affected ; but if the chattel be at sea 
or in any other place, if any there be, in which the law of no par- 
ticular country prevails, the bargain will have its full effect co 
instanti as to the whole world, and the circumstance of the chattel 
being afterwards brought into a country, according to the laws of 
which the sale would be invalid, would not affect it.”(a) It is to 
be observed that in Simpson v. Fogo the assignment had been com- 
pleted before the chattel came within the Louisiana jurisdiction, so 
that the assumption of the Louisiana Court to pronounce upon its 
ownership must be regarded as wholly unwarrantable from an 
English point of view. Had the ship been at New Orleans when 
the mortgage was effected, the validity of the attempted assign- 
ment would have been prohibited by the lex loci rci sites , and Lord 
Hatherley ’s strictures upon the Louisiana judgment would have 
been uncalled for. (6) The decision, however, in Simpson v. Fogo 
cannot now be regarded as an authority for the proposition that a 
foreign judgment is examinable by an English Court for a mistake 
in private international law, or even for a violation of the rights 
of nations. It is established by the decision of (he House of Lords 
in Castrique v. Imrie (c) that the validity of a foreign judgment can 
be impeached on no such grounds, except only in cases where the 
foreign Court has wrongfully assumed a jurisdiction which did not 
properly belong to it. Blackburn, J., in that case, while com- 
menting on Simpson v. Fogo , clearly indicates that the judgment 
may be supported without impeaching the general proposition 
that a foreign judgment cannot be examined for error in law, 
domestic or international, except as to the grounds of its jurisdic- 

( а ) Thvrct v. Jenkins , 7 Martin, 353. 

(б) Liverpool Marine Co. v. Hunter (1807), L. R. 3 Ch. 481 
(c) (1870), L. R. 4 H. L. 414, 
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tion ; and if the decision is inconsistent, with this theory, it must be Part II. 
regarded as overruled. (a) Pr qckr ty. 

Next, with regard to the validity of a transfer of personal chattels C^r. V II. 
which is <julv good bv the lex foci rei sitce , and not supported by the M ovate * — 
lex domicilii , it appears to have been decided by the case of Cam - Aft tnati on ' 
mell v. Sewell (b) that such a transfer is regarded as good and Transfer valid 
sufficient by English law. In that case a cargo of timber which JiJi/notby/fjc 
had been wrecked on the coast of Norway was sold there by the domicilii. 
captain of the vessel, improperly according to English law. but v * 

under such circumstances as to convey a good t itle to a bona fide ** 
purchaser according to the law of Norway. The timber having 
been re-sold and brought to England, the English merchant brought 
trover for it, and it was decided (Bylos, J., dissenticntc) that the 
action could not be maintained. In pronouncing the judgment 
of the majority of the Court, Crompton, J., said, after stating the 
effect of the Norwegian law on the subject : “ It does not appear 
to us that there is anything so barbarous or monstrous i\ this 
state of the law that we can say that it should not be recognised by 
us. Our own law as to market overt is analogous. . . . Many 
cases were mentioned in the course of the argument, and more 
might be collected, in which it would seem hard that the goods of 
foreigners should be dealt with according to the laws of our own 
or of other countries. Among others, our laws as to the seizure 
of a. foreigner's goods for rent due from a tenant, or as to the title 
gained in them, if stolen, by sale in market overt, might appear 
harsh. But we cannot think that the goods of foreigners would be 
protected against such laws, or that if the property once passed 
by virtue of them, it would be changed by being taken by the new 
owner into the foreigner's own country. We think that the law 
on this subject was correctly stated by the Lord Chief Baron (r) in 
the course of the argument in the Court below, where he says. ‘ If 
personal property is disposed of in a manner binding according 
to the law of the country where it is, that disposition is binding 
everywhere ; ’ and we do not think that it makes any difference 
that the goods were wrecked, and were not intended to be sent to 
the country where they were sold. We do not think that goods 
which were wrecked here would on that account be less liable to 
our laws as to market overt, or as to the landlord’s right of dist ress, 
because the owners did not foresee that they would come to 
England.”(d) The case of The Se<jredo,(e) which was relied upon in 
the argument in Cammell v. Sewell as an authority for the plaintiff’s 

(a) Infra , chap. xi. 

(i b ) (1858). 27 L. J. Ex. 447 ; 3 H. & N. G17 ; 8. C. on appeal. 20 I«. J. Ex. 350. 

(c) 27 L. J. Ex. 447. (</) 20 I,. J. Ex. 353. 

(c) Otherwise Eliza Cornish (1853), 1 Spinks, Ecc). & Aiiin. 30. 
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contention, was referred to with disapprobation in the course 
of the judgment just quoted from, and the Court said that if Dr. 
Lushington’s judgment in that case was relied on as an authority 
that the effect of a law of a foreign country, as to the f passing of 
property in a foreign country, was to be disregarded, they were 
prepared, sitting as a court of error, to dissent from it. So, it 
seems that the Dutch law as to market overt might have had the 
effect of passing the property in a cargo sold in the Cape of Good 
Hope, when the law of Holland prevailed there, if the circum- 
stances of the knowledge of the transaction had not taken the case 
out of the provisions of such law. (a) In The Gratitudine,(b) speak- 
ing of the circumstances under which the captan of a ship might 
exercise his judgment as to the sale of a cargo in emergencies, Lord 
Stowell said, “ If the master acts unwisely in that decision, still 
the foreign purchaser will be safe under his acts.” 

The general principle thus laid down, that if personal property 
is disposed of in a manner binding according to the law of the 
country where it is, that disposition is binding everywhere, came 
under the notice of the House of Lords in the more recent case of 
Castrique v. Imrie.(c) That case was decided on the principle 
of the validity of a foreign judgment in rem,{d) which, in the words of 
Blackburn, «L, in that case, is in truth but a branch of the more 
general principle which is enunciated in Cammell v. Sewell ; and 
it was not there necessary to resort to any such larger principle, or 
to inquire what qualifications, if any, ought to be attached to it as 
a general rule. Nevertheless, Blackburn, J., intimated his opinion 
that the general principle of the validity of a transfer made accord- 
ing to the lex loci rei sitcn was correct, though no doubt it might 
be open to exceptions and qualifications. (e) It would be difficult, 
perhaps, to name a general principle of which the same might not 
be said ; and the opinion of Keating, J., in the same case, was 
avowedly and entirely based on the decision in Cammell v. Sewell , 
and the principles to be drawn from it. 

The principle of Cammell v. Sewell is entirely consistent with 
the decision in Hooper v. Gumm, (f) on appeal from the judgment 
of Wood, Y.C. There certain ship-builders in America had built 
several ships, mortgaged them there, sent them to England for 
sale, sold them there, and paid the mortgagees in America. The 

(a) Freeman v. E, /. Co, (1822), 5 B. & Aid. 617, explained by Crompton, J., 
in Cammell v. Sewell (1858), 29 L. J. Ex. 35*1. 

( b ) (1801), 3 Rob. Adm. Rep. 258. 

(c) (1870), L. R. 4 H. L. 414. 

(d) As to the validity of a foreign judgment in rcm, see also the recent case, 
Clydesdale Bank , Ltd, v.Schroeder (1912), 56 Sol. Jo. 519, 

(e) Castrique v. Imrie (1870), L. R. 4 H. L. 429. 

(/) (1867), L. R. 2 Oh. 282. 
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mortgages were duly registered in America, but notice of the mort- 
gage being indorsed on the certificate of registry, and having in 
one case impeded the sale, it was agreed that no such notice should 
be indorse^ in future. Another ship was accordingly sent over and 
sold, no notice o^the American mortgage being indorsed on her 
certificate of registry, and the American ship-builders having failed 
after receiving the money, the mortgagee filed his bill against the 
purchaser. He failed eventually, on the ground that he had so 
acted as to suppress the mortgage, and make the ship-builders his 
agents for the sale, but the language of Turner. L. J., is important 
with reference to the validity of the sale itself. In my opinion, the 
law of this country ought to govern the decision of the case ; for 
the purchase of the ship , on which the rights of the question depend, 
was made and completed in this country . In saying this, however, 1 
must not be understood to mean that the shipping law of America is 
not to be regarded in deciding the case ; on the contrary, I think 
that great regard must be paid to it. In order to determine \rtiiit 
the rights of these parties now are, it must be ascertained what their 
rights were at the time when the purchase in question was made, 
and, in order to ascertain this, resort must be had to t he American 
shipping law. The rights of the part ies st ood upon that law at the 
time when this purchase was made, and 1 apprehend that, where 
rights are acquired under the laws of foreign States, the law of this 
country recognises and gives effect to those rights, unless it is con- 
trary to the law and policy of this country to do so.” It will be 
seen from the facts in Simpson v. Foyo (a) that the American 
Courts are not equally ready to recognise the rights of property 
which the laws of foreign States have conferred ; but it is plain, 
from the above citation, that in Hooper v. Gumm the validity of 
the sale in England was referred to the English law alone, and the 
fact that English law in that case was unusually ready to guide*, 
itself by the rules of foreign jurisprudence does not affect the principle. 
So in Castrique v. Imrie , already referred to, where a sale had been 
decreed under the judgment of a French Court, it was said that 
even if the English tribunal could review the foreign judgment., the 
sale in France, made under it, would remain valid, and the title of the 
purchaser be protected. (b) In Alcock v. Smith (c), a judicial sale 
in Sweden of an English bill of exchange, attached when over- 
due, in the hands of a holder affected with notice of equities, was 
held to confer a good title to the proceeds of the bill notwith- 
standing. And the question of the title to certificates of shares 
in American railways, indorsed on the back with blank transfers 
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(«) (18(50), I J. and H. 18 ; 1H.& M. 195. 

(b) (1870), L. R. 4 H. L. 414. (<•) (1802), 1 Ch. 238. 
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and delivered to English brokers in London, was similarly referred 
to English law. (a) So the right to bring an action to recover such 
certificates depends upon the validity of the transfer according to 
the law of the place where it was executed, whatever may be the 
law of the country where the railway is situate with regard to the 
property in the shares. (b) According to the language of Lindley, 
L.J., in Williams v. Colonial Bank, (a) it would seem indisputable 
that the property in the shares must depend on the lex situs , as in 
all other cases of title to immovables. 

In the recent case, Rey v. Lecouturier,(c) it was held that the 
monks formerly of La Grande Chartreuse in France retained the 
benefit of a trade mark, which had indicated that a certain liqueur 
was their personal manufacture, although by French law their 
property had passed to a liquidator. Thus, with respect to the 
effect on England of an assignment by a foreign statute, the proposi- 
tion may be laid down that, where a person carries on a business 
in England, the enactment of a foreign Government — like the 
judgment of a foreign Court — vesting in another the goodwill and 
property in such business, does not entitle the latter to hold out his 
goods in England as the same as those made by the former, (d) 

The decisions in the cases just cited do not in themselves go 
beyond the question of the validity of a transfet of the property 
in personal chattels ; but cases may easily arise where the complete 
property in a chattel is not intended to pass, but a mere lien or 
possessory right conferred, and it would seem that the creation of 
such a lien is in like manner subject to the lex loci rei sitce. In the 
case of Harmer v. Bell (The Bold Buccleugh) (e) it was held that the 
lien, which attaches by English law on a ship which causes damage 
by collision, travels with the vessel into whatever jurisdiction and 
into whosesoever possession it may pass, and, when carried ; nto 
effect by a proceeding in rem , relates back to the period when it 
first attached. The principle of this case, where the lien so created 
was held to prevail against a subsequent bona fide purchaser without 
notice, would logically demand the recognition of a lien created in 
another jurisdiction, and by a law different from that of the Court 
which was called upon to enforce it, but, as the collision happened 


(а) Williams v. Colonial Hank , Williams v. Chartered Bank of Australia (J888), 
36 Ch. 1). 659 ; 38 Ch. 1). 388 ; affirmed H. L. May 12, 1890. 

(б) Colonial Bank v. Cadi/ (1890), 15 App. Ca. 267 ; 60 L. J. Ch. 131. 

(c) (1908), 2 Ch. 715 ; affirmed (1910), A. C. 262. 

( d ) For other eases relating to the right to protect a trade mark, see Collins Co. 
v. Brown (1857), 3 K. & J. 423 ; Collins Co. v. Beeves (1858), 4 Jur. N. S. 865. 
And as to the right to protect a trade name. of. Societe A nom/rAc des Anciens 
Elablissements Panhard ct Lcvassor v. Panbard Levassor Motor Co. (1901), 2 Ch. 
513. 

(r) (1851), 7 Moo. P. 0. 267. The dictum in The Volant (1842), 1 W. Rob. Adm. 
387, that damage by collision gives no lien upon the ship in fault, is overruled. 
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in English waters, no conflict of law arose. In the much older Part II. 

® pj^OFERT y 

case of Inglis v. V sherwood, (a) a lien created by Russian law on 

a chattel then within its jurisdiction, which the English law Cap. VII. 
would not^have conferred, was recognised by the Court, but here Movables — 
again there was unreal conflict of law. as the contract out of which Ali cmitto n. 
the transaction arose was entered into by correspondence between Stoppage in 
merchants in London and St. Petersburg, and the vessel was tmnsltl1, 
chartered by the English consignee, so that the lex loci contractus, 
as far at least as the rights of the Russian merchant who sought to 
enforce his lien were concerned, was the same as the lex loci rci 
sites. The plaintiff was the assignee of a bankrupt who had com- 
missioned a Russian merchant to purchase certain goods for him 
and ship them on board a vessel of which the defendant was the 
captain, chartered by the bankrupt. The goods were shipped, 
but the shipper, hearing of the consignee's bankruptcy, exercised 
the right of lien given him by the Russian law under such circum- 
stances, and the action was against the captain of the sin: for 
delivering up the cargo to his order. Thus, whether the iiussian 
law was accepted as conclusive because it was that of the place 
where the vendor had bound himself to perform his contract, (b) or 
that of the place where the purchaser had concluded the contract 
by his agent. (c) or for the reason just stated, that the goods were 
within its jurisdiction when it assumed to create the lien in question, 
was immaterial to the decision, which was, however, clearly put on 
the last-mentioned ground. 

In the case Re Queensland Mercantile Agency Co. ; ex parte 
Australasian Investment Co..(d ) the doctrine of the lex loci rci sit(v 
was extended to an assignment, by legal process of arrestment, of 
debts or choses in action, being in fact unpaid calls due or becoming 
due from shareholders in the country where the arrestment was 
made . 

It will be seen that none of the cases above cited as to the lex 
loci rei sitce contemplates a conflict between that law and the lex loci 
actus. In all of them it is the fact, or it is presumed, that the 
chattel was, at the time of the disposition or alienation, within 
the jurisdiction where the alienation was made. The language 
of the judgments, therefore, not being directed to this distinction, 
cannot be relied upon as indicative of the rule. Thus, in one case 
it was said that the question of title “ depended on transactions in 

(«) (1801), 1 East, 515. 

(fc) Label v. Tucker (1867), L. It. 3 Q. B. 77 ; Trimhvy v. Viynicr (1834), J Bing. 

N. C. 151. 

(f) Patti son v. Mills (1828), 1 Dow & Cl. 342 ; Albion Insurance Co. v. Mills , 

(1828), 3 WHh. & »S. 233. 

(d) (1801), 1 Ch. 536; 60 L. ,T. Ch. 570. As to sale* of a hill of exchange under 
judicial process, see Alcock v. Smith (1802), 1 Ch. 238 ; cited above. 
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England ; ” (a) whilst in another the rule was laid down as being 
that “ if personal property is disposed of in a manner binding accord- 
ing to the law of the country where it is, that disposition is binding 
everywhere.” (b) It is submitted, however, that there cajt be little 
doubt that the latter more correctly expresses tjie true principle. 
If two persons meet in one country, and execute documents or 
go through forms which profess to transfer the property in mov- 
ables situate in another country, all that they can do in reality is 
to enter into a contract for the transfer of the property. The 
very fact that by the laws of some States the property in chattels 
cannot pass without delivery (c) shows that delivery is or may 
be an essential part of the transfer, and that the law of the place 
where the chattel actually is, being the only law which can physic- 
ally control the chattel, must prevail over the law of the place 
where the contracting parties purport to act. The effect of the 
contract for transfer so entered into, as between the parties them- 
selves, is of course a part of the law of contracts, and depends upon 
the principles applicable to that branch of the subject. (d) 

An apparent exception, though not a real one, to the rule above 
considered, may be noted in a modern decision that an assign- 
ment for the benefit of creditors, executed in the country where the 
assignor was domiciled, entitles the assignee to vecovor under it 
movables in the United Kingdom, although the provision's of an 
English statute requiring registration have not been complied with.(c) 
The ground of the decision, however, was that on the true con- 
struction of the statute, the Legislature did not intend to include 
deeds executed by debtors who were not subject to the English 
bankruptcy laws ; and the judgments amply recognise that the 
Legislature might have included such deeds, so far as English 
movables were concerned, if it had thought fit .(/) Also a bill of 
sale, not requiring registration by the lex situs is regarded in England 
as capable of passing the property in the goods without registration. (g) 

The considerations applicable to the assignment of transitory 
choses in action are necessarily different from those which relate to 
assignment of movables. In the first place, what is the situs of 
a right of action ? It can be recovered in any forum which has 

(a) Williams v. Colonial Bank (1890), 38 Oh. D. 388, 399, 403 ; affirmed H. L. 
May 12, 1890. 

(h) Cammell v. Sewell (1858), 23 L. J. Ex. 350, 353. 

(c) See, e.g. Liverpool Marine Credit Co. v. ILuvter (1807), I.. R. 3 Oh. 479. 

{&) See to this effect the language of Lord Hatherley (adopting an American 
decision ) in Simpson v. Fogo (1800), 32 L. J. Oh. 249; citing Thuret v. Jenkins , 
7 jlartih (Am.), 353. 

(<0 Dulaney v. Merry Son (1901), 1 K. B. 530 ; decided on the construction 
of the Deeds of Arrangement Act, 1887 (50 & 51 Viet. e. 57). 

(/) Of. Cooke v. Charles Vogeler Co. (1901), App. Oa. 107. 

(( 7 ) Brookes v. Harrison (1880), 0 L. R. Ir. 85. 
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jurisdiction over the debtor, whether by reason of domicil or 
transient presence, or because it is the court of the locus solutionis 
or locus celebrationis.(a) It will often happen that there will be 
more than^one forum in which it can be enforced at the same time, 
and not only can jt be effectively recovered and realised wherever 
the debtor has property, but even in other countries which recognise 
the validity of a foreign judgment. Not even the actual presence 
of the debtor before the forum is in some cases necessary in order 
that the suit may be entertained. It seems manifest, therefore, 
that a chose in action — not connected with immovables or property 
of a local nature (b) — has in itself no locality ; (c) and though the 
forum of the; defendant is sometimes regarded as the situs of the 
debt, because it is that to which the plaintiff ought prima facie to 
resort, (tf) yet it is only a metaphor to speak of its situs at all. It 
is true that, at the time when it is act ually being enforced bv suit, 
it can only be regarded as situate at the forum in which the hi, it 
is brought ; but that consideration does not assist the solution of 
the (j nest ion of its situs (if any) at the time of the assignment. 
Moreover, it is quite clear that the forum i n which the suit is brought 
must decide all matters relating to the validity and effect of the 
assignment. The doubtful question is, whether such decision 
is to be guided by 5 the law of the forum or by some other law. 

There Van be do doubt t hat, so far as questions of procedure 
and remedy are concerned, the hx fori is always entitled to speak 
for itself. According to Story, the English rule is that kk the 
inquiry in whose name the suit is to be brought belongs not so 
much to the right and merit of the claim, as to the remedy." It 
is manifest, however, that it cannot be always a matter of procedure 
and remedy only, whether an assignee can sue in liis own name. It 
may easily happen that he cannot obtain the consent of the assignor 
to use his, and his right may thus be wholly defeated. The cases 
cited by Story on this subject are avowedly in conflict, (c) and the 
true principle to look for seems to be, whether the contract was 
in its nature and inception assignable at all, and, if so, subject to 
what restrictions or limitations. Thus, in a case decided before 
choses in action were assignable at all by English law, the judges 
seem clearly to have been of opinion that the assignee of an Irish 
judgment, made assignable by an Irish statute, could sue in his 

(n) Sec infra . chap. viii. 

(/>) Story, § 383 ; llohinson v. Bland (1700), 2 Burr. J077. 

(r) For the? principle by which a debt is considered as having a locality, kco 
Commissioner of Stamps v. Hope (1891), A. ('. 47b, P. (’. at p. 481 ; and of. also 
Winans v. R. (1008), 24 T. L. K. 44S, C. A. ; affirmed (1910), A. 0. 27. 

(d) Hart v. I Jenny , L. R. 8 Ch. 800, 804. 

(e) Story, Confl. § 005. See Jeffery v. McTarjqart (1817), 0 M. & S. 120; 
Wolff v. Ojrholme , ibid. p. 99; Smith v. Jturhanan (1800), Fast, 11; 
Alicon v. Furnival (1834), 1 C. M. & R. 277 ; infra , chap. x. 
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own name in England. (a) There seems, indeed, no reason why 
the assignability of a contract should be a matter for the lex fori, if 
the negotiability of a contract is not ; and though there has been 
considerable conflict of opinion as to whether bills of exchange have 
been validly indorsed, the conflict has always beep between the law 
of the place of acceptance and that of the place of indorsement. 
It has never been suggested in such cases that the sufficiency of the 
indorsement is to be decided by the lex fori , or that the question 
whether the indorsee must sue in the name of the drawer is merely 
matter of remedy and procedure. (6) 

It is therefore submitted with some confidence that the question 
whether a chose in action has been validly assigned is not usually 
one for the lex fori to decide. In deciding what the proper law to 
decide this question is, it must be borne in mind that choses in action 
are of different natures. The distinction between contract and 
tort is one which arises at the very outset of the subject. By what 
law the right to sue in damages for a tort may be validly assigned is 
a question which does not seem to have arisen. If the nature of the 
tort has nothing local about it, pointing to one forum rather than 
another (which will seldom be the case), it may be that the court 
in which it is sought to put the right of action in suit will have 
recourse to its own law to decide as to its assignability. But this 
is a mere academic question, of little importance as compared to 
the larger subject of the assignment of chases in action arising 
out of contracts. Assuming that this is not within the province of 
the lex fori , it follows almost necessarily that it must be for the 
lex contractus — the law, that is, which determines the nature 
and incidents of the obligation. The determination of this law 
will be found discussed at considerable length under the proper 
heading, (c) 

The English decisions on this branch of the subject are scanty. 
In Lee v. Abdy (188 (>),(e/) the assignment sued on was an assignment 
in Cape Colony by a husband, there domiciled, to his wife of a policy 
in an English insurance company. The assignment was void by 
Cape law, on the ground that the assignor and the assignee were 
man and wife. It was held that the assignment was invalid, pro- 
ceeding rather on the assumption that the question turned on the 

(a) O'Callaghan v. Thomond (1810), 3 Taunt. 82. Of. Thompson v. Bell (1854), 
23 L. J. Q. B. 159. 

(b) Smallpage's Case (1885), 30 Oh. D. 598; Lebel v. Tucker (1867), L. R. 

3 Q. B. 77 ; Trimbey v. Vignier (1834), 1 Bing. N. C. 151 ; Iiradlaugh v. De Min 
(1868,, L. R. 5 C. P. 473; Dc In Chaumetk v. Bank of England (1831), 2 B. & 
Ad. 385 ; infra , chap. viii. ; chap. x. Of. judgment of Lord Campbell in Thompson 
v. Bell (1854), 23 L. J. Q. B. 159. 

(c) Infra , chap, viii., “ Contracts — Nature and Incidents of Obligation.” 

(d) Lee v. Abdy (1886), 17 Q. B. I). 309. Cl. Thompson v. Bell (1854), 23 L J. 
Q. B. 159. 
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validity of the contract to assign, and that the parties were man 
and wife domiciled in Cape Colony. It is manifest that, as between 
husband and wife, the law of the matrimonial domicil has a much 
stronger cl^im to be heard than the lex domicilii in ordinary cases. 
The judgment of Jhe other member of the Court (Wills, J.) was 
based upon the principle of the lex contractus , and t he assignability 
of the contract in its inception. The reasonable view (the learned 
judge said) was that the insurance company had contracted with a 
person residing in South Africa, knowing that if the policy was 
assigned there, it would be assigned subject to, and would be 
governed by, the local law.(u) So far as assignment of a chose, in 
action under a judicial sale is concerned, the validity of such a sale 
has been recognised in the case of an English bill of exchange. (b) 

It has sometimes been said that there is a close analogy be- 
tween notice of an assignment of a chose in action , which some laws 
require to perfect it, and delivery of a corporeal tangible ehatM. 
The analogy appears a little fanciful inasmuch as deliver'* ; r ;ves 
possession, whilst notice of assignment only fulfils a direction im- 
posed by the law it purports to follow. There appears no reason 
for distinguishing in this matter between formalities required at. 
the time of assignment and formalities required after the assign- 
ment. English law. for example, requires that assignment of 
chosen in action should be in writing, not by way of charge, and 
that written notice should be given to the debtor. (e) It would 
seem strange to demand that this last requirement should be ful- 
filled in the case of an assignment abroad of the benefit of a foreign 
contract, sued on in England ; and to admit at the same time that 
the assignability of the contract in other respects depended, not 
upon English law. but upon the law of the contract. (rf) It is sub- 
mitted that the question of notice to the debtor, like other ques- 
tions of assignability, must be determined by considering the 
original contract into which the debtor entered. (e) Generally, any 
provision of the law of a foreign country requiring notice of assign- 
ment in order to perfect the title of the assignee will be recognised 
in England. (/) But where an interest in English trust funds in 

(a) Lee v. Abdy (1880), 17 Q. B. I). 30!), 314. Sec cases cited ante, pp. 247-248. 

(b) Alcock v. Smith (1802), 1 Ch. 238. Cf. Caatriqnc v. Imrie (1870), L. K. 
4 H. L. 414. As to the validity of assignment of negotiable instruments, cf. also 
Embiricos v. A nylo- Austrian Bank (1904), 2 K. B. 870 ; (1905), 1 K. B. 077, ('. A. 

(c) Jud. Act, 1873 (30 & 37 Viet. c. 00), s. 25 (0). 

(rf) ( )' Callaghan v. Thomond (1810), 3 Taunt. 82 ; Thompson v. Hell (1854), 
23 L. J. Q. B. 159. 

(c) Sec on this subject. Sill v. Worswiek (1791), 1 H. Bl. 091 ; Selkriq v. Davis 
(1814), 2 Hose, 315. 

(/) Re Queensland Mercantile and Agency Co. ; cj parte A uslralasian Invest - 
me.nl Co. (1891), 1 Ch. 530. in which ease the debenture was postponed as being 
an assignment without notice, the arrestment being an assignment with notice. 
Cf. Inglis v. Robertson (1898), A. (\ 010; K> fly v. Selun/n (1905). 2 (Hi. J17. 
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the hands of trustees resident in England is assigned in a country 
whose law does not require notice to the trustees, and the assignee 
does not in fact give such notice, he will be postponed to a subse- 
quent assignee who does give notice. (a) 


(iii.) Succession to Movable Personal Property. 

(a) Disposition of Movable Personal Property by Will . — It has 
been very generally stated, as a maxim of private international 
jurisprudence, that wills of movable personal property are in all 
cases governed by the lex domicilii of the testator ; (6) and the law 
was laid down by Lord Westbury in Enohin v. Wylie , in terms 
which have been since the subject of some criticism : “ It is now 
put beyond all possibility of question that the administration of 
the estate of a deceased person belongs to the Court of the country 
where the deceased was domiciled at his death. All questions of 
testacy and intestacy belong to the judge of the domicil. To the 
Court of the domicil belongs the interpretation and construction of 
the will of the testator. To determine who are the next of kin or 
heirs of the personal estate of the testator is the prerogative of the 
judge of the domicil, and according to the most recent authorities, 
the question of the legitimacy of legatees or next of kin depends 
upon the same law.(c) In short, the Court of the domicil is the 
forum concursus , to which the legatees under the will of a testator, 
or the parties entitled to distribution of the estate of an intestate, 
are required to resort. "(d) But this language, so far as it asserts 
that the forum of the domicil is the Court exclusively entitled to 
administer the estate of a deceased testator or intestate, is now 
admittedly incorrect. On the contrary, whenever administration 
or probate has been obtained in England, the English Court will 
make a general decree for the administration of all the assets, 
wherever situate ; the principle being that the executors, trustees, 

(а) Kelly v. Selwyn (1905), 2 Ch. 117, where an Englishman temporarily resident 
in New York executed an assignment to his wife of a reversionary interest in 
personalty in England in the hands of trustees. The law of New York did not 
require notice to the trustees to perfect the title of the assignee. He afterwards 
executed in England a mortgage of the same property to the plaintiff. The 
latter gave notice to the trustees of his mortgage, before notice of the assign- 
ment was given. Held , that the mortgage- had priority over the assignment. 
It may be added that it does not appear to be certain whether the judgment was 
given on the ground that the trustees were resident in England, or on the ground 
that the fund was an English trust fund. 

(б) Potter v. Brown (1804), 5 East, 130 ; Sill v. Worswick (1791), 1 H. Bl. 690 ; 
Pritc v. Dewhurst(\H31), 4 My. & Cr. 76 ; l)e Bonneval v. De Bonneval (1838), 1 Curt. 
S56; Dolphin v. Robins (1859), 1 Sw. & Tr. 37 ; De Zichy Ferraris v. Hertford 
(1843), 3 Curt. 468 ; Enohin v. Wylie (1862), 10 H. L. C. 1. 

(c) Goodman's Trusts (1881), 17 Ch. D. 266 ; Andros v. Andros (1883), 24 Ch. D. 
637. 

(d) (1862), 10 H. L. C. 13 ; Preston v. Melville (1840), 8 Cl. & F. 1 ; Doglioni v. 
Crispin (1866), L. It. 1 H. L. 301. 
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or administrators are personally subject to its jurisdiction, and 
should be controlled by it. (a) And where no proceedings are in 
fact pending in the forum of the domicil, it appears from the Orr- 
Ewing Cage that the English Court has no discretion to refuse the 
general relief ; though it is often more convenient and proper that 
the trusts — c.g. of Scotch property held by Scotch trustees — 
should be administered by a Scotch rather than by an English 
Court ; and leave to serve an English writ abroad has been refused 
in such a case. (6) And it was pointed out in the Orr- Ewing Case 
that if English trustees, having in their hands English trust funds, 
were found within the jurisdiction of the Scottish Courts, those 
Courts, upon the same principle, might compel them to do their 
duty.(c) The proposition, therefore, that only the Courts of that 
country in which a testator dies domiciled can administer his per- 
sonal estate, is incorrect. (d) 

It is, however, in all cases the lex domicilii which should deter- 
mine the right of succession. The rule has been recently . ; :.U'd 
to be. that although the parties claiming to be entitled to the 
estate of a deceased person may not be bound to resort to the 
tribunals of the country in which the deceased was domiciled, and 
although the Courts of this country may be called upon to ad- 
minister the estate of a deceased person domiciled abroad, and in 
such case may be bound to ascertain, as best they can, who, accord- 
ing to the law of the domicil, are entitled to that estate ; yet, 
where the title has been adjudicated upon by the Courts of the 
domicil, such adjudication is binding upon, and must be followed bv, 
the Courts of this country. (e) Moreover, it would appear to be only 
for the purpose of determining the right of succession that the lex 
domicilii can be invoked. kk So far as relates to domicil, it has 
always appeared to me to be clear that the domicil of a deceased 
testator or intestate cannot in principle furnish any governing or 
necessary rule, except for the purpose of determining the succes- 
sion to movable estate. For that purpose recourse must be had, 
not always or necessarily to the Courts, but always and necessarily 
to the law, of the domicil. The succession being once ascertained, 
the rights resulting therefrom belong to, and follow the person of, 
the living successor, and not the dead predecessor.” (/) 

(a) Ewing v. Orr- Ewing (1883), 9 App. Gas. 34, 41 ; 10 App. (’as. 453 ; John- 
stone v. Beattie (1843), 10 Cl. & F. 42, 84 ; Stirling Maxwell v. Cartwright (1870), 
11 Ch. 1). 523. (6) Crcsswell v. Parker (1879), U Ch. 1). 001. 

(r) Ferguson v. Douglas , 3 Pat. App. Cas. (Sc.) 503, 510. 

(d) Per Lord Selbomc in Ewing v. Orr- Ewing (1883), 9 App. Can. 34, 39; 
commenting on Enohin v. Wylie (1802), 10 H. L. C. 1. See Dicey, Conflict of 
Laws (1908), pp. 828-830, for a note on the Orr- Ewing Case, 

(e) In re Trufort , Trajford v. Blanc (1887), 3G Ch. D. 600, 011. Ah to judgment 
obtained by default, mistake or fraud, vide infra , chap. ix. 

(/) Per Lord Selborne, C., in Ewing v. ( hr- Ewing ( 1 883), 10 App. Gas. (Sc.) 453, 502. 
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The lex domicilii, however, applies only to cases where there 
is a succession, either by will, heirship, or kindred, to the goods of 
the deceased. And where the deceased was a bastard without 
heirs, dying intestate, it was held that a fund to which he was 
entitled in England went to the English Crown bona vacantia, to 
the exclusion of the State to which by nationality and domicil the 
deceased belonged. (a) 

The lex domicilii spoken of in the cases just discussed is of course 
the law of the testator’s (or intestate’s) domicil at the time of his 
death, not at the time the will was made. (ft) According to the 
continental view, the validity of a will is tested either by the law of 
the domicil or by the law of the place where it was made, following 
the maxim “ locus regit actum ” ; and a change of domicil after 
execution of the will and before death is, therefore, immaterial. In 
an English court the question would assume a different aspect. 
If the domicil of the testator at the time of his death was 
foreign, it is submitted as clear that the law of that domicil 
would be followed as to the validity of the will ; and if that 
law recognised as valid a will made either in accordance with 
the law of a former domicil, or with the law of the place of 
execution, the above authorities point to the acceptance by the 
English Court of that decision. But if the dorfiicil of the testator 
at the time of death is English, and the will is not in accordance 
with English law, it would clearly be invalid, apart from statutory 
provisions. (c) 

It is now, however, unnecessary to consider whether a testator, 
being a British, subject, has changed his domicil since making his 
will, since, as regards British subjects, it was enacted by Lord 
Kingsdown’s Act (24 & 25 Viet. c. 114), first, that any will of 
personal estate (d) made out of the United Kingdom by a British 


(a) Barnett's Trusts (1902), 1 Ch. 847. The eases there cited (Re Bcggia (1822), 
1 Add. 340, and A spinwall v. Queen’# Proctor (1839), 2 Curt. 241) api>ear to have 
little if any application to the principle. 

(b) Enohin v. Wylie (1802), 10 11. L. C. 1 ; Bremer v. Freeman (1857), 10 Moo. 
P. C. 312; Collier v. Rirnz (18-JJ), 2 Curt. 855. Of. also lie Bowes ; Bates v. 
Wengel (J 900), 22 T. L. R. 711, which was, however, decided on tins supposition 
that French law recognised only a legal domicil. But the correctness of this 
supposition is doubtful in view of the eases (Jollier v. Uivnz, and Hamilton v. Dallas 
(supra, p. 03), in which it was found that French law recognised a domicile de 
Jail , in contradistinction to a domicil legal. 

(c) In the (Hoods of Reid (1860), L. R. 1 P. & I). 74 ; I n Ike Goods of Rippon 
(1863), 32 L. J .P. & M. 141. 

'd) “ Personal estate.” It may be suggested that this statute was not intended 
to extend to English leaseholds, which are immovables and subject to the lex situs 
for most other purposes. (See pp. J 79 seq. ) But in construing an English statute 
it seems almost impossible to give the words “ personal estate ” any meaning 
narrower than that ordinarily attributed to them by English law. It would follow 
that in cases falling within Lord Kingsd own’s Act, the lex situs with respect to 
leaseholds may be satisfied without the formalities required for the devise of 
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subject, wherever domiciled at the time of making or of death, 
should be admitted to probate as valid, if it was executed in com- 
pliance with the forms prescribed either by the fax loci actus . the 
fax domicilii at the time of its execution, or the fax domicilii originis 
of the testator. ^Secondly, that any will of personal estate made 
within the United Kingdom by a British subject, whatever his 
domicil at either time, should be admitted to probate as valid, if it 
was executed in compliance with the forms required by the laws for 
the time being in force in that part of the kingdom where it was 
made (s. 2). And. thirdly, that no will or other testamentary 
instrument should be held to be revoked or to have become invalid, 
nor should the construction thereof be altered, by reason of any 
subsequent change of domicil of the person making the same (s. 3). 
But it has been hold that a will and revocation, executed according 
to the testator's domicil at the time of his death, revokes altogether 
a will made under a former English domicil, with the appoint r out 
of executors contained in it, if the intention that it sho’ i-l have 
that effect is apparent. (a) This last sect ion is not in terms confined 
to the wills of British subjects, but, having regard to the title of 
the Act (“Ail Act to amend the law with respect to wills of per- 
sonal estate made by British subjects"), it is difficult to see how it 
could bo extended to the wills of foreigners who should have 
acquired a British domicil between the time of making their will 
and that of their death. (h) Assuming that the section cannot 
be so extended, the validity of such a will would have to be decided 
upon its compliance or non-compliance with the requirements of 
English law. and the fact that it was valid by the law of the testa- 
tor's domicil at the time of making would be immaterial. With 
regard to the alternative tests of validity offered by the first two 
sections, it was decided by Lord Penzance (c) that only one can be 
adopted in each case, and that it is not competent for those who 
seek to set up a testamentary paper to endeavour to secure the 
advantages of two conflicting jurisdictions. The privileges con- 
ferred by the Act, attach to British subjects by naturalisation 
(under 7 & 8 Viet. c. 60) as if they had been so by birth. (d) But the 
provision in the Naturalisation Act, 1870 (33 Viet. c. 14), s. 2, en- 
acting that real and personal property may be “taken, acquired, 
held, and disposed of bv an alien in the same manner in all respects 
as by a natural-born British subject/' lias been hold not to confer 

English land by the Wills Act. The statute will be found set out as an appendix 
to the present chapter. 

(«) Cottrell v. Cottrell ( 1885), L. R. 2 P. & 1). 400. 

(b) Sec In the floods of Von linserk (1881), 6 P. 1). 211 ; and infra . 

(c) Peche.ll v. Ililderley (1809), L. It. 1 P. k 1). 073. 

(dj In the Goods of Gaily (1870), L. R. 1 P. D. 438. 
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upon aliens the privileges as to making wills which are given to 
British subjects by Lord Kingsdown’s Act. (a) In the case just cited 
it was said by Lord Selborne, that though the words “ disposed 
of ” in the Naturalisation Act must include a disposition by will, 
yet in determining what is a valid will of ai\, alien, the general 
principles of law already laid down must still be applied. As to 
the possible effect of marriage in England after the acquisition of 
an English domicil upon the validity of a will previously made, 
having regard to the provisions of the 3rd section, see In the Goods 
of Reid.(h) And where the testator, being a naturalised English- 
man, whose domicil was not ascertained, but appeared to be 
French, made in France a will and codicils in English form, and a 
holograph will confirming them in French form, it was held that 
all were valid under s. 1 of the Act, it being proved that the French 
law permitted foreigners in France to make their will according to 
the forms required by the law of their nationality ; so that the 
French will was good directly, and the English will and codicils 
indirectly, by the lex loci actus, (c) 

The exceptional case has recently arisen of a British subject 
dying domiciled in Baden, the Courts of which State, according 
to the admitted statements in the case, regarded all questions 
of distribution on intestacy as governed by the daw of the country 
of which the deceased was a subject. (d) The English Court, being 
called upon to distribute movable property of the deceased, was 
thus referred by the lex domicilii back upon itself ; and when 
referred back to itself, would according to the ordinary rule look 
to the lex domicilii. Farwell, J., said that it w T as impossible to treat 
this as a circulus inextricabilis , and adopted the law of the domicil 
of origin of the deceased (which happened to be Maltese), on the 
ground that the acquired domicil in Baden, being ineffectual to 
create any rights or liabilities governing the distribution of mov- 
ables, was for this purpose no domicil at all. 

The general rule that the law of the domicil governs testa- 
mentary dispositions of personalty applies to capacity , and there 
can be little doubt that, whatever may be the claims of the lex 
loci with reference to capacity to do an act or enter into a con- 
tract within its jurisdiction, (e) the right of the lex domicilii is 


(a) Bloxam v. Favrc (1883), 0 I*. 1). 130. Sen. to the same effect. In the Goods 
of Von Buscck (1881), 6 P. D. 211. 

; '•) (1806), L. It. 1 P. & I). 74. 

(c) In the Goods of Lacroix (1877), L. K. 2 P. D. 95. 

(d) Be Johnson , Roberts v. Attorney -General (1903), 19 T. L. Rep. 309. It 
will bo noted that Farwell, J., calls attention to the fact that the Master's finding 
as to the Baden law was not appealed from. It may be doubted whether it was 
correctly or sufficiently stated. 

(e) As to the question of capacity for these purposes, sec ante , chap. iii. 
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indisputable when the capacity to make a will is in question. (a) The Part II. 
capacity of a legatee to take under a will is similarly referred to the R orER T 
lex domicilii , but in this case it is the law of the domicil of the Cap. VII. 
legatee, net of the testator, which determines the question. (ft) On Movables— 
the other hand, the legitimacy of the legatee depends upon the & u cce8si on - 
lex domicilii of the testator, the question usually being as to the 
proper meaning of the word “ child ” or “ son ” in the will.(r) 

With regard to forms and solemnities , the question of the proper Forms of 
law by which wills of personalty should be tested was for some ^vulflos. 
time left undecided, it having been thought at one period that 
there was a difference between the will of an English subject 
domiciled abroad and that of a foreigner similarly situated ; and 
it was held in several cases that compliance with the English forms 
by an English subject was sufficient (rf) and necessary, (c) But 
this distinction was exploded, and the principle of referring to the 
decision of the lex domicilii , and of the lex domicilii alone iiriy 
established by subsequent decisions. (f) The alteration n*;dc in 
the English law on t his subject, by Lord Kingsdown’s Act (21 & 

25 Viet. c. Ill) has been already pointed out. 

Further, bv the law of the testator’s domicil is meant not only change of 
the law of his domicil at the time of his death, but the law at tin ^ f ^ JrVlot 1 1 h * 
time of his death of his domicil at the t ime of his deat h. In Lunch v. 

Provisional Government of P<tra</uui/,(ij) a domiciled Paraguayan 
died in Paraguay, leaving personal propert y in England. After his 
death all his property wherever situate became by a change in 
Paraguayan law the property of the nation of Paraguay, and his 
will became by the same law absolutely invalid, ft was held, how- 
ever. that the legatee under the will of the property in England was 
entitled to probate here notwithstanding, and that no retrospective, 
operation could be attributed to the Paraguayan decree. “ The 
question is,” said Lord Penzance, t; in what sense does the English 
law adopt the law of the domicil ? Does it adopt the. law of the 
domicil as it stands at the t me of the death, or does it undertake 
to adopt and give effect to all retrospective changes that the 
legislative authority of the foreign country may make* in that law l 
No authority has been cited for this latter proposition, and in 

(a) Story, Coiifl., § 103; Westlake. Priv. lnt. I^aw (1912), p. !2i*; Euohin v. 

Wylie (1802), 10 H. L. C. 13; Dogtioni v. Crispin ( l S(><>), L. Jl. I H. L. 301 ; 

Ewing v. f>rr- Ewing (1883). 10 App. (‘as. 4.73, .'02. 

(b) Jtr Heilman's Will (1800), L. R. 2 Kq. 303. 

(c) Andros v. Andros ( ISS3), 24 Cli. D. 037 ; Goodman's Trusts ( 18S1), 17 Cli. 1). 

200 . 

( d ) Duchess of Kingston's Case (1770), cited 2 Acldams, 21. 

(c) Curling v. Thornton ( 1823), 2 Addam.s, 21. 

(/) Stanley v. Bernes (1830), 3 Hagg. Keel. 373 ; Moore v. DarGl (1832). 4 Hagg. 

Eccl. 340; Price v. Dewhurst (1 837), 4 My. & Cr. 70; J)e Zichy h'vrrnrin v. Hert- 
ford (1843), 4 Moo. P. U. 339 ; Lantuvillc v. A nderson (1802), 2 Sw. & Tr. 24. 

(g) (1871), L. R. 2 P. & D. 208. 

U 
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principle it appears both inconvenient and unjust. Inconvenient, 
for letters of administration or probate might be granted in this 
country which this Court might afterwards be called upon, in con- 
formity with the change of law in the foreign country, to revoke. 
Unjust, because those entitled to the succession might, before any 
change, have acted directly or indirectly upon the existing state of 
things, and find their interests seriously compromised by the 
altered law. As, therefore, I can find no warrant in authority or 
principle for a more extended proposition, I must hold myself 
limited to the adoption and application of this proposition, that the 
law of the place of domicil as it existed at the time of the death 
ought to regulate the succession to the deceased in this case.” 
This case was followed and approved by Romer, J., in 1895, the 
question having arisen by reason of the substitution of Italian law 
for Austrian in Padua in 1 871. (a) 

The rule which refers all questions of the validity of a will 
to the law of the testator’s domicil applies not only to the formal 
requisites of execution, but to all objections which could be raised 
in the Court of the domicil. Where the will of the testatrix had 
been duly proved in Jersey, where she was domiciled, it was not 
allowed to be impeached in the Court of Probate here on the 
ground that the testatrix was of unsound mind or that it was 
obtained by undue influence. (6) 

Testamentary Execution of Powers . 

The question of the validity of testamentary instruments, pur- 
porting to be made in execution of powers created by English wills 
or settlements, has often arisen. The following propositions 
appear now to be established. Firstly, a simple testamentary 
power is taken to be well executed by a will made in conformity with 
the lex domicilii of the donee of the power ;(c) and this is so, whether 
the power be general or special, (d) Secondly, when the instru- 
ment creating the power requires specified formalities for its due 
execution, compliance with the lex domicilii is not sufficient, unless 
these formalities have also been observed.(e) Thirdly, a will that 
complies with the formalities required by the instrument creating 

(a) Re Aganoor'8 Trusts (1S95), 64 L. 3. Ch. 521. 

(b) Miller v. James (1872), L. R. 2 P. & D. 4. 

(c) In re Price; Tomlin v. Latter (1900), 1 Ch. 442 ; following on this point 
D'iluarl v. IJarkncss (1864), 34 Beav. 324. Cf. Tatnall v. Hankey (1838), 2 Moo. 
P. C. 342. In Me Walker, MacColl v. Bruce (1908), 1 Ch. 560, a codicil valid 
by the lex domicilii of the testator, but not in accordance with the terms of the 
power, was aided in favour o isons of the testator ; for there was no need (as in 
Re Kinoan's Trusts (1883), 25 Ch. D. 373) to rely on tho Wills Act, 1861. 

(d) Pouey v. Hordern (1900), 1 Ch. 492 ; 69 L. J. Ch. 231. 

(*) H irretto v. Young (1900), 2 Ch. 339 ; liimmrl v. Hummel (1898), 1 Ch. 042. 
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the power is a good execution of the power, though not made in Pabt II. 
accordance with the lex domicilii of the testator, and as such, will Peoperty - 
be admitted to probate. (a) It wall be observed that the third of these Cap. VII. 
propositions is an extension of the second ; and reference to the Movables — 
authorities cited wall show that on principle it has not escaped $ u ccc8si on ' 
criticism. The history of the first proposition, that a power not 
requiring special formalities is well executed by a wall complying 
with the forms of the lex domicilii , is as follows. In D'Hmrt v. 

Harkness (b) it was so decided ; and the authority of the decision 
was expressly recognised by the recent decision of Stirling, J., 
in Re Price; Tomlin v. Latter (1900). {b) In the earlier of these 
cases the will had been admitted to probate ; and in the latter, 
letters of administration with the will annexed had been granted ; 
but there is no apparent reason for saying that formal recognition of 
the will in the Probate Court is a condition precedent to its recogni- 
tion as a due execution of the power ; and the reasoning of Lord 
Romilly in the case of D'Hnart v. Harkness seems to show iiat it 
is sufficient if it appears that the wall is entitled to probate here. 

The question whether the power has been validly exercised or 
not cannot be determined by evidence which is not admissible by 
English law, notwithstanding that such evidence would have been 
accepted by the testator's lex domicilii, in Re ScholeJieUL Scholc- 
jield v. St. John.{c) the wall in question was valid by the lex domi- 
cilii (French law') and satisfied the conditions of the power, but did 
not refer to the property comprised in the power. There were 
certain documents referring to the power which French Jaw ad- 
mitted as evidence of intention to deal with the said property. It 
was held that the validity of the will was determined by French 
law, and the said documents were merely evidence whose ad- 
missibility was determined by English law (the Lx fori). 

In cases, however, where a will, valid by the lex domicilii but Exorcise of 
not complying with the formalities of English law, is relied on as /Jj | poWit 1 n e„ t 
an execution of an English power of appointment, the will must 
either expressly or impliedly purport to execute the power in 
question. When an English will is in question, it is enacted by 
Section 27 of the Wills Act, 1837, that a bequest of the. personal 
estate of the testator, or any bequest of personal property described 
in a general manner, shall be construed to include any personal 
estate which he may have powder to appoint, and shall operate as an 
execution of such power unless a contrary intention shall appear by 

(a) In the Goods of Ilubcr (1890), P. 209; In the Goods of Halliburton (J8G0), 

Jj. R. 1 P. & 1). 90 ; In the Goods of Alexander ( I HI >< > ; . !’.> L. ,|. P. M. 

(b) Sec note (c) on previous page. 

(r) (1905), 2 Ch. 408. The ease was coinpiniiii'eil on appeal (1907), 1 (’Ji. 004, 

C. A. 
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the will. But this section is a rule of construction applicable to 
wills which have to be construed by English law, and not to wills 
which have to be construed by the lex domicilii of a foreign testator. 
A general bequest, therefore, of personal estate in such a will, 
there being no reference in the will either to the rpower or to the 
property to be appointed, will not be construed by English Courts 
as an execution of the power, unless the intention to introduce the 
English rule of construction on this appears from the will itself. (a) 
But if the will contains anything to indicate that the testator 
wrote it with reference to the law of England, this is sufficient. 
Thus, where a testatrix in a French will said, “ And I declare that 
this will annuls all the others, and that it shall thus be considered 
in England as well as in France,” it was held that this amounted 
to a declaration that she meant the will to operate as her last will in 
England as well as in France, that the rule of construction con- 
tained in Section 27 of the Wills Act applied, and that consequently 
a general bequest of personal estate in the will operated as a good 
execution of a power of appointment given to the testatrix by an 
English instrument. (b) 

A distinction has been drawn in Re Kirwan’s Trusts (c) between 
wills valid by the law of the domicil, and wills owing their validity 
to Lord Kingsdown’s Act (24 & 25 Viet. c. 114), to which it is 
necessary to call attention. In that case, decided in 1883, fcay, J., 
held that a will executed by an English subject in France 
according to French law (which was the law of the testator's 
domicil) was not a good execution of an English testamentary 
special power requiring attestation by two witnesses. It cannot 
be doubted, after recent decisions. (d) that the alleged will was a bad 
execution of the power, on the short ground that the special for- 
malities required were wanting ; but some of the language used by 
the learned judge indicates that a will valid only under Lord Kings- 
down’s Act,(e) though made in accordance with the law of the 
domicil of the testator, is not a good execution of a testamentary 
power. It would appear on principle that if the will in question 
was valid according to the law of the domicil (as it was in fact) this 
alone would have made it a good execution of the power, but for the 
fact that special formalities were required by the instrument creat- 
ing the power. Unfortunately, however, D'Huart v. Harkness (f) 
was not cited before Kay, J., during the argument of Re Kirwan’s 
TrusL ; and the learned judge relied upon the provision in 

(a) In re D'Este; Poulter v. D'Este. (1903), 1 Cli. 898. 

(b) In re Price; Tomlin v. Latter (1900), 1 Ch. 442. 

(c) (1883), 25 Ch. D. 373. 

(d) Barretto v. Young (1900), 2 Ch. 339; Hummel v. Hummel (1898), 1 Ch. 642. 

(c) 24 & 25 Viet. c. 114. (/) (1900), 1 Ch. 442, 451. 
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Section 10 of the Wills Act, 1837, that no testamentary* appointment Part IT. 
under a power should be valid unless attested by two witnesses. R orsR Ty - 
This part of the decision, however, was not necessary to support Cap. VII. 
the judgment ; and the true principle appears to be as stated by Movables — 
Stirling, J., in In re Price , (a) after a careful examination of the ^ V CCCSHW H - 
preceding cases, namely, that where the domicil of a testator is 
foreign, the Wills Act does not apply at all, and that there is no 
more reason for such a testator being bound by the tenth secticn 
than by the ninth. (6) 

There is, however, a class of wills made valid by Lord Kings- Wills valid 
down's Act (c) which would not be valid according to this general Act^lSoV 118 
principle, and must depend solely upon the statute. This class 
includes (1) wills made according to the law of the place where 
they were made in fact, such place not being the domicil of the 
testator as it was in D'Huart v. Ilarkness ; (2) wills made according 
to the law of the domicil of the testator at the time of making but 
not at the time of his death : (3) wills made in accordance with the 
law of the domicil of origin of the testator in British dominions, in 
cases where another domicil had been acquired before the death. 

To this class of wills the dicta of Kay, J.. in He Kincan’s Trusts ( d ) 
would seem to apply- —namely, that they are not made by Lord 
Kingsdown's AH. and therefore are not by English law, good 
executions of English testamentary powers. The decision of 
Kekewich. J., in Hummel v. llummeU(e) is actually to this effect. 

In that case the testatrix made a will in France, and died there. The 
matrimonial domicil of the testator was Austrian, and it did not 
appear that any French domicil had been acquired. The reasoning 
of the judgment appears to assume that the testatrix was a British 
subject, and that her domicil was not French ; and it was held 
that the will was not a valid execution of an English power of 
appointment. This decision seems to be approved by Stirling, J., 
in his judgment in In re Pricc.(f) 

The second proposition as to the execution of powers stated Where 
above, viz. that where the instrument creating the power requires fornmlltJcw 

required. 

(a) lure Price ; Tomlin v. Latter (1000), 1 Oh. 442. 

(It) Of. lie Walker , Mad 'oil v. Bruce (1 90S), 1 Oh. 500. 

(r) 24 & 25 Viet. c. 114, n. 1 : “ Every will and other testamentary instrument 
made out of the United Kingdom by a British subject, (whatever may be the domicil 
of such person at the time of making the same, or at the times of his or her death) 
shall, os regards personal estate, be held to be well ex fitted for the purpose of being 
admitted in England and Ireland to probate, and * l Scotland to confirmation, if 
the same be made according to the forms require* either by the law where the 
same was made, or by the law of the place where hi h person was domiciled when 
the same was made, or by the laws then in force, n that part of her MajcHty’M 
dominions where he had his domicil of origin.” 

(d) Re. Kirwan's Trusts (1883), 25 Ch. D. 373. 

(e) Hummel v. Hummd (1898), 1 Ch. 642. 

(/) In re Price ; Tomlin v. Latter (1900), J Ch. 442. 
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its execution with special formalities, these formalities must be com- 
plied with, whatever the law of the testator’s domicil, appears to be 
implied in the language of Stirling, J., in In re Price, (a) when that 
learned judge was indicating the grounds on which the decision 
in Re Kirwaris Trusts might properly be supported. In Barretto v. 
Young (b) the same principle was followed by Byrne, J., in dealing 
with the case of a will made by a domiciled Frenchwoman, valid by 
the lex domicilii , but not complying with the requirements as to 
attestation specified by the will which created the power. It 
should be mentioned that the judgment expressly observed that 
the testatrix (the donee of the power) was a foreigner (i.e. by 
nationality as well as domicil) ; but it is submitted that this was 
really immaterial. Had the nationality of the testatrix been 
British, Lord Kingsdowivs Act would not have aided the will as an 
execution of the power, according to the cases cited on the preceding 
pages ; and, if the domicil had been English as well, there would 
have been still less ground for contending that the prescribed 
formalities could be dispensed with. From Re Walker , MacColl v. 
Bruce, (c) however, it may be concluded that where the document 
creating the power requires special formalities which have not been 
fulfilled, the Court will aid the defective execution in favour of 
children of the appointor. In this case the codicil was valid by 
the testator’s lex domicilii, but was not in conformity with the 
terms of the power ; there was no necessity, as in Re Kirwans 
Trusts, to rely on Lord Kingsdown’s Act.(d) 

The third and last of the propositions stated above is that a 
will is a good execution of a power, if it complies with the formalities 
prescribed by the instrument creating it, though not with the lex 
domicilii of the testator. This appears to have been first sug- 
gested in Tatnall v. IIankey,{e) where the will of the testatrix, 
whose domicil was Italian, was not duly made and attested accord- 
ing to the Neapolitan law. It was held that it was nevertheless 
entitled to probate as a good execution of a power of appointment 
created by an English will, the formalities prescribed by that will 
having been complied with. In In the Goods of Alexanderff) 
Sir Cresswell Cresswell considered himself bound to follow this 
decision, and held a will entitled to probate under the same 
circumstances, though he had previously expressed a directly 

» In rc Pricc (1900), 1 Oh. 442. 

(b) Barretto v. Young (1900), 2 Oh. 339. 

,c) (1908), 1 Oh. 560. 

(d) Of. In re Baker's Settlement Trusts. Hunt v. Baker (1908), 

(e) Tatnall v. Hankey (1838), 2 Moo. P. C. 342. Of. Barnes v. Vincent (1846) 

5 Moo. P.0.201 . ' 

(/) In the floods of Alexander (J859), 29 L. J. P. & M. 93. Crookcnden v. 
Fuller , ibid. p. 1. 
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contrary opinion in Crookmden v. Fuller , decided in the same year. Part II. 
The same question came before Lord Penzance in 1860 (a) with pR 0PEB TY * 
reference to a will made in Scotland in the English form by a Cap. VII. 
married .woman domiciled in Scotland, purporting to be made Movables— 
under a power apd disposing of property in England, and not valid SttC **ssiou. 
by the law of Scotland ; and Lord Penzance held it to be a good 
execution of the power, following the previous decisions, though 
with expressed reluctance. It may be noted that in this case it 
did not appear that, any formalities were prescribed by the instru- 
ment creating the power, and it seems fairly clear that the formalities 
relied on were those provided by the Wills Act, 1837 (1 Viet. e. 26), 
sect. 10. The decision, therefore, seems to go further than the 
previous cases, and amounts to saying that a will invalid by 
the lex domicilii may be a good testamentary appointment under 
a power created by an English instrument relating to property 
in England, if the formalities required by English law are observed. 

A more recent case on the subject was decided bv Sir F. T ?me to 
the same effect. (6) The domicil in this case was French, and the 
power was created by a deed executed in the course of an English 
administration suit with reference to English property. It did 
not appear that any formalities were required by t he language of the 
deed ; and the distinction (whatever it be worth) between formalities 
requireS by the instrument, creating the power and formalities 
required by the law of the country where the property is situated 
and probate is asked for, was not adverted to. The will was executed 
in English form, and not in accordance with French law. It was 
held that it. was a good execution of the power, the learned judge 1 
relying on the cases already cited, and also on some dicta of Lord 
Romiliy in IfHmrt v. IIarkness.(c) with reference to In the Goods of 
Alexander. (d) Sir F. Jcune evidently regarded himself as bound by 
authority, and said that, the law on the question could not be 
regarded as being in a satisfactory condition. 

In cases of conflict between the lex domicilii of the donee of Operation of 
the power, and the law to which the donor of the power presumably by 

intended to refer, not as to formalities, but as to the operation of creating 
the power itself, it would seem on principle that the latter should 
prevail. The authority to dispose proceeds from the donor, not 
the donee. Thus it lias been held that a power created by a mar- 
riage settlement in English form of English movables, executed on 

(«) In the Goods of Halliburton (1860), L. R. 1 P. & I). IK) ; followed in In the 
Goods of Trefond (1800), P. 247. and In the Goods of Vannini (1001), 68 L. J. P. 7. 

In the last ease Sir F. Joune said that the proper eourse in such cases was to 
grant administration with the will annexed, and not to make a grant of probate. 

( b ) In the Goods of Huber (1896), P. 209. 

(c) D'Huart v. Ilarkness (1864), 34 Beav. 324. 

(d) In the Good,s of Alexander (1859), 29 L. J. P. & M. 93. 
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the marriage of an Englishwoman with a domiciled Frenchman, 
might be exercised by her in a manner which was not allowed by 
French law, though her domicil had become French by the marriage.(a) 
So where a domiciled Englishman exercises by will a general power 
of appointment created by a Scotch will, the appointed property 
does not thereby become assets for liis creditors, but is controlled 
by Scotch law. (6) The distinction is between property and power ; 
and in Pouey v. Hordern it is pointed out that if circumstances sub- 
sequent to the creation of the power took the property out of the 
instrument creating the power, and made it property of the appointor, 
different considerations would apply. 

Where a will was made in English form by the wife of a domiciled 
Frenchman, which will was invalid as not being in accordance 
with the lex domicilii , but effectual by English law as a testa- 
mentary appointment under her marriage settlement, the Court 
granted administration testamento annexo to the appointee, but 
limited it to such property as the deceased had power to and did 
dispose of by such testamentary appointment. (c) 

As to the interpretation and construction of wills of personal 
estate, there is no doubt but that the law of the domicil speaks 
alone, (rf) unless there is sufficient on the face of the will to show 
a different intention in the testator, and this not only in the forum 
domicilii but wherever such questions arise. (e) In Eftohin v. 
Wylie , Lord Wcstbury says : “ All questions of testacy and in- 
testacy belong to the judge of the domicil. To the Court of the 
domicil belongs .the interpretation and construction of the will of the 
testator .”(/) Thus, in Anstruthcr v. Chalmer,(g) a Scotch lady died 
domiciled in England, having made a will in the Scotch form whilst 
on a visit to Scotland. The universal legatee having died in the 
lifetime of the testatrix, his representative became entitled by 

(tf) In rt i MeyrcU Tweedic v. Maunder (MX)]), 1 Oh. 547 ; following Pouey v. 
Hordern (MHX)), 1 Oil. 492. In rr Hernando (1884), 27 Oh. I). 284. Ct lie 
Pryce , Lawford v. Fryer (1911), 2 Oh. 280, 0. A., which involved the exercise of a 
power of appointment in a will by a married woman who had acquired a Dutch 
domicil. 

(5) In re Bald (1897), 06 L. J. Oh. 524. 

(c) In the Goods of Trefond (1899). V. 247. 

(d) Yates v. Thomson (1825). 3 01. & F. 544; Enohin v. Wylie (1802), 10 
H. L. 0. 1 ; Anstruthcr v. Chalmcr (1820), 2 Sim. 1. Of. lie Echoic field. Echoic field 
v. El. John (1905), 2 Oh. 408. 

(e) Trotter v. Trotter (1829), 4 Hligh. N. S. 502 ; 3 Wits. & S. 407. In re Price: 
Tomlin v. hatter (1900), J Oh. 442, where the testatrix declared that her will 
‘‘ annuls all the others . . . and that it shall thus bo considered in England the 
Kamo as in France.” In this case, Stirling, J., said : “In general a will is to he 
construed according to the law of the domicil of the testator ; but this is a mere 
canon construction, which should not be adhered to when there is any reason, 
frym the nature of the will, or otherwise, to suppose that the testator wrote it 
with reference to the law of some other countrv.” 

(/) (1862), 10 H. L. 0. 13. 

(ff) (1820), 2 Sim. 1 ; see Yates v. Thomson (1835), 3 Gl. & F. 544, 509 ; Om- 
mamy v. Bingham (1790), 3 Hagg. Eccl. 414, n. 
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Scotch law. It was held, however, that the law of England must Part II. 
govern the construction, and that the gift consequently lapsed. P R OFEB TY - 
Similarly, technical expressions or words of quantity or value in a Cap. VII. 
will are to be interpreted as they would be in the courts of the Movables — 
testator’s domicil.^ The cases on this part of the subject are fully & u ceeM * on * 
discussed in Story, and it is unnecessary to do more than refer to 
them here. (a) 

But although the interpretation of words in a will is governed 
by the law of the domicil of the testator, yet it is now conclusively 
established that the meaning of the word “ child ” in a will, i.e. the 
legitimacy of a descendant, is not a matter of interpretation at all. 
Accordingly, the legitimacy of a legatee, like his capacity, (ft) is 
referred to the personal law of the legatee, that is, to the law of his l»ut referred 
domicil, and not to the law of the domicil of the testator (c) The 
decision of the Court of Appeal in Re Good-man's Trusts , just cited, domiuil. 
was emphatically marking an epoch in the history of this branch of 
the subject, inasmuch as it had been previously held bv cord 
Hatherley that the legitimacy of the legatee depended upon the 
law of the testator’s domicil, not upon the law of his own, and the 
decision was expressly put by that learned judge upon the ground 
that it belonged to the law of the testator's domicil to interpret 
the meaning of the word <k child " in his will. In one sense it is true 
that the* law of tin 4 testator’s domicil lias the right to interpret 
the meaning of the word “child ” in his will. “ But the question 
is, what is the rule which the English law [the law of the testator's 
domicil] adopts and applies to a non-English child ? This is a 
question of international comity and international law. According 
to that law . . . the status of a person, his legitimacy or illegitimacy, 
is to be determined everywhere by the law of the country of his 
origin — the law under which he was born.”(d) The decision of 
Lord Hatherley was declared in the same case to be contrary to 
principle, and erroneous. Boyes v. Bedalc must therefore be regarded 
as no longer law. It must be noted that Re Goodmmis Trusts 
was a case, not of a will (like Boyes v. Bedah), but of intestacy ; 
but it is clear from the judgments and on principle that cases of 
intestacy and testacy are governed by the same rule. The legiti- 

(a) Story, Conti., § 471) (a), (b) ; Pierson v. Garnett (1780), 2 Bn*. Ch. 118; 

Malcolm v. Martin (1700). a Bro. Ch. 50 ; Saunders v. Drake (1712). 2 Atk. 405 : 

WatttH v. Brighlwell (1722), 2 l*. Wms. 88; La nsdowne v. Lansdowne (1820), 

2 Bligh, 60; Lane unite v. Anderson (1802), 2 Sw. k Tr. 24 ; Stewart v. < hr nett 
(I8,‘10), .‘1 Sim. 308. As to the practice of the Court of Chancery in ignoring the 
rate of exchange, see Cockerell v. Barber (1810), 10 Ves. 401 ; Campbell v. Graham 
(1831), 1 Russ, k My. 453. 

{b) Re Heilman's Will (1800), L. R. 2 Eq. 303. 

(c) Re (loodman's Trusts (1881), 17 Ch. 1). 200 ; 50 L. J. Ch. 425; overruling 
Hopes v. Jiedale (1803), 1 IT. & M. 708 ; and approving Skottowr v. Young (1871), 

L. R. 11 Eq. 474, and Re Wright's Trusts (1850). 25 L. .1, Ch. 021. 

(d) Re Goodman's Trusts (1881), 17 Ch. D. 200, per James, L.J. 
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Part II. macy of legatees, as well as of next of kin, is referred by English law 
ropbrt . ^ j aw 0 f their domicil, that is, to the law of the domicil of their 

Cap. VII. father at the time of their birth. (a) It has been seen above (chap. 
Movables— iv.) that, in cases of legitimisation per subsequens matrirpjonium , the 
Su ccessi on, legitimisation must be recognised by the law of «the father’s domicil 
at the time of birth and at the time of the subsequent marriagc.(6) 
But a bequest to the “ next of kin ” of a deceased legatee has been 
construed according to English law, so as to admit a half-sister who 
would have been excluded by the law of the domicil of the deceased 
legatee. (c) The judgment proceeded on the ground that the 
question was what the testator meant by “ next of kin ” and that 
no considerations of status or legitimacy arose. 

Testator’s As the law of the testator’s domicil, when left to itself, will 
ovwlo t0 decide all questions connected with the construction and effect 
domicilii. of his will that were not expressly contemplated, so any attempt 
by the testator himself to evade the provisions of that law will be 
futile. Thus, in Hog v. Lashley,(d) it was held that though the 
personalty referred to by the will was locally situate in England, a 
Scotch testator could not exclude his children from the legitim or 
share in it given imperatively by the Scotch law. Similarly, in 
Ommaney v. Bingham, [e) the law of the testator’s domicil was 
referred to in order to decide whether or not a condition in restraint 
of marriage, with a bequest over, was void. And the validity of a 
legacy to superstitious uses depends upon the lex domicilii , and 
not upon the law of the place where the uses are to be carried out, 
or where the legatees are domiciled. (/) That is to say, the form of 
the domicil of the testator will decide for itself whether the legatees 
take uiider the will ; but of necessity in such a case the carrying out 
of the uses must be left to the control of the local law. 

Foreign wills, A question has often arisen as to what wills are entitled to 
to probate. lcd Probate in the English Court, and it appears to be now settled 
that a will disposing solely of property situate abroad will not be 
admitted to probate here, unless it is incorporated by reference 
in another will entitled to probate on its own account, as disposing 
of property within this jurisdiction. (g) But it seems that a mere 
mention in the English will of an intention to ratify and confirm the 

(a) This principle was adopted , both as to realty and personalty, by Kay, J., in 
Andros v. Andros (1883), 24 Cb. ]). 637 ; and as to realty, in In re Grey's Trusts 
(1892), 3 Ch. 88. 

(b) In re Grove , Voucher v. Treasury (1887), 40 Ch. D. 216 ; see ante, chap. iv. 

(c) In re Ferguson (1902), 1 Ch. 483. 

(d) (1792), 6 Bro. P. C. 677 ; 3 Hagg. Eecl. 415. 

(c) (1796), 5 Yes. 757 ; 3 Hagg. Eecl. 414. 

(/) In re Elliott , Elliott v. Johnson (1891). 39 W. R. 297. 

(g) In the Goods of Murray (1896), P. 65 ; following In the Goods of Ilowden 
(1874), 43 L. J. P. & M. 26. Of. In the Goods of Goode (1867), L. R. 1 P. D. 449 ; 
In the Goods of Bolton (1887), 12 P. D. 202 ; In the Goods of Tamplin (1893), P. 59. 
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foreign one will be sufficient to incorporate it, so as to entitle it to Part II. 
probate. (a) And where a testator expressed a distinct intention, in a 1 B OFBR TY ’ 
will disposing of British property, that it should be regarded as Aap. VII. 
independent of, and disconnected from, his general will, which dis- Movables— 
posed of other property in America at much greater length, Sir J. ^ u ccesst on - 
Hannon allowed the English will to be admitted to probate alone, an 
authenticated copy of the American will and codicils being ordered 
to be filed in the registry, and a note of such filing appended to the 
English probate. (6) So where the testator, a domiciled English- 
man, had made an English will in England, and afterwards a will in 
South America in the foreign form, disposing of all his property 
there (and pro tanto revoking previous dispositions of it), probate 
was granted of the English will only ; and (by consent) the. Spanish 
will, which had been deposited in the registry here, was ordered to 
be given out for probate abroad. (c) In a subsequent case, when 
two wills had been executed, one according to the English form 
appointing English executors, and disposing of English proper* > . the 
other in Swiss form disposing of property in Switzerland, probate 
was granted of the English will alone, on a copy of the Swiss will 
being filed in the registry. (d) And when there was an English and 
a South African will, each in like manner limited to the property in 
each couijtry, the Vourt granted probate of the English will only, 
on an affidavit being filed exhibiting a copy of the South African 
will, and a statement to the effect of such affidavit being inserted in 
the probate. (c) Where it was desired to prove in England the 
will of a foreigner domiciled abroad, and it was proved that by the 
foreign law the will was deposited with a notary, who was not allowed 
to send it out of the country, probate lias been granted of a notarial 
copy •(/) 

A foreign grant of probate granted bv the competent Court, Foreign grant 
i.c. the Court of the domicil of the deceased, will be followed 
by the English Court of Probate when application is made for English 
a grant of probate or administration with the will annexed here.(f/) * <H,rt * 

In the case of In the Goods of Earl {</) the person who had obtained 
probate as executrix from the Court of the domicil in New South 
Wales was not entitled to the grant here, but the Court granted her 

(a) In the Hoods of Harris (1870), b. R. 2 1\ & J). 83 ; 30 b. J. 1\ & M. 48 ; 

In the Goods of Ik la Sa assay e (1873), L. It. 3 P. & I). 43 ; 42 L. .T. P. & M. 47. 

( b ) In the. Goods of A star (1870), L. K. I J*. J ). 150. 

(r) In the Goods of Smart.* 0 P. J). 04. 

(d) In the Goods of Ik la line (1800), 15 P. J). 185. In this case there was an 
affidavit that by Swiss law the English executors would have no power to interfere 
with the Swiss estate, which would be administered by the Swiss Court. 

(c) In the. Goods of Callaway (1800), 15 P. 1). 147. 

(/) In the Goods of Von Linden (1800), P. 148. In the Goods of Lemme (1892), 

P. 89. 

(g) I n the Goods of Earl (1807), L. R. 1 P. & J>. 450 ; In the Goods of Hill (1870), 

L. R. 2 P. & 1). 89 ; infra, p. 274. Followed in Mcalyard's Case (1903), P. 125. 
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administration with the will annexed, under the discretionary 
power conferred upon it by 20 & 21 Viet. c. 77, s. 73. Lord Pen- 
zance, in reviewing the previous decisions on the subject, said, 
“ The result of the cases (a) is that in the Prerogative Court the 
tendency was to follow the foreign grant wher.e it could be done, 
but there was a reluctance to lay down any general rule on the 
matter ; while the decisions in the Court of Probate have militated 
against the rule of following the foreign grant.” Lord Penzance, 
after having referred to the dicta of Lord Westbury on the subject 
in Enohin v. Wylie,(b) proceeded to say that he thought the Court 
ought to act upon the special power given to it by 20 & 21 Viet, 
c. 77, s. 73, and make a grant in all such cases to the person who 
had been clothed by the Court of the country of domicil with the 
power and duty of administering the estate, no matter who he was 
or on what ground he had been clothed with that power. The same 
principle was adopted in the case of In the Goods of HillJc) where 
administration de bonis had been granted in America to those who 
applied for a similar grant here, the testatrix having died domiciled 
in America, and there being personal estate unadministered in 
this country. In cases where the powers granted to a person by a 
foreign will fell short of the powers of executors according to 
English law, “ there will be a grant to him of administration with 
powers as near as may be to those granted by the will.”(<7) 

When a will was made in English form by the wife of a domiciled 
Frenchman, invalid by the lex domicilii , but effectual by English 
law as a testamentary appointment under her marriage settle- 
ment, administration with the will annexed was granted to the 
appointee, but limited to such property as the deceased had power 
to and did dispose of by such testamentary appointment. (e) 

The Court is empowered to exercise a discretion, under rule 30 
of the Non -Contentious rules of 1862, to depart from the practice of 
refusing a limited grant to a person entitled to a general grant. In 
Re Brentano (1911) (f) a domiciled foreigner left two wills, one 

(a) La r pent v. Sindry (1828), I Hagg. Ecel. 383 ; In the Goods of Read (1828), 
1 Hagg. Ecel. 470 ; Countess Da C unha's Case (1828), 1 Hagg. Ecel. 237 ; Duchess 
of Orleans' Case (1859), 1 »Sw. & Tr. 253 ; 28 L. J. P. & M. 129 ; Vicsca v. D' Aram- 
bum, 2 Curt. 280 ; In the Goods of Roger son (1840), 2 Curl. 050. 

(b) (1802), 10 It. L. C. 115. 

(c) (1870), L. K. 2 P. & D. 89 ; so In the Goods of Smith (1808), 10 W. R. 1130. 

(d) Per .Jeune, I\, in In the Goods of Von Linden (1890), P. 148, citing In the 
Goods of Brit sem-unn (1894), P. 2(>0. Cf. In the Goods of Gouin (191 J), Nov. 4; 
and In the Goods of Levy (1908), P. 108, in which cases judicial administrators 
were appointed in Prance for a limited time, and upon motion made here grants 
ad cCUyendum were made to them. Where the foreign grant is limited in extent, 
jt is doubtful whether the Courts will systematically adopt the rule of making full 
grants. Of. also Surrey v. Perrin (1912), P. 233 (grant of administration cum 
teMamento annexo ). 

(e) In the. Goods of TrefovA (1899), P. 247. 

(/) (1911), P. 172. 
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executed according to the requirements of his lex domicilii , dealing Part 11. 
with foreign assets and English personalty and appointing a foreign rK 01ER TY - 
executor, and the other executed according to English form, dealing Cap. VII. 
with English land and appointing English executors. The Court M amides — 
made separate grains — in the first place to the English executors Su ccvit3u m - 
limited to the realty, and, secondly, a calerorum grant to the foreign 
executor. 

(b) Succession to Movable Personal Property by Operat ion of Law . — Succession to 

It will have been already gathered from what, has been said as to L a& 

the law which governs the disposition of personal chattels by will, governed l>y 
that the same principle of the lex domicilii applies to succession _i t ^i t i m ac y 
to personal chattels ah intestate. The words of Lord Westbury, of next of kin 
cited above, (ti) in Enohin v. Wylie (b) are as applicable to cases of liu-ir domicil, 
succession ah intestato as to those of testacy. “ It is now put 

beyond all possibility of question that the administration of the 
estate of a deceased person belongs to the Court of the country wbm e 
the deceased was domiciled at the time of his death. All questions 
of testacy and intestacy belong to the judge of the domicil.' "(c) 

It. has been already stated that this language, so far as it asserts 
an exclusive right in the forum domicilii , is too large.(rf) but it is 
fully supported bv # recent authority so far as the lex domicilii is 
concerned; and for the purpose of determining the succession to 
movable estate, Lord Sel borne has said t hat recourse must be had, 
not always or necessarily to the Courts, but always and necessarily 
to the law' of the domicil. ”(c) 

And where the title has been adjudicated upon by the Courts of 
the domicil, such adjudicat ion is binding upon, and must be fojlowcd 
by, the Courts of this country. (/) 

Cut so far as the legitimacy of next of Idn is concerned, it lias 
been already more than once stated that English law refers the 
question of legitimacy, both in cases of testacy and intestacy, to 
the law r of the domicil of the next of kin concerned. Thus, in cases 

(«) Supra, p. 252. (b) (1802), 10 H. L. (i. 13. 

(c) Cf. Sir K. Arden’s language in Somerville v. Somerville (1801), 5 Vus. 780. 

Other authorities to the same effect on the general question are : Pipon v. Pi pan 
(1744), Ambl. 25 ; Thorne v. Watkins (1750), 2 Vos. 35 ; Sill v. W or swick (1701), 

1 H. Bl. 01K) ; Half oar v. Scott (171)3), 0 Bro. J\ C. 550 ; Bruce v. llrucc (1700), 

2 B. & P. 221), n. ; Hunter v. Potts (1791), 4 T. It. 182 ; Potter v. Brown (1804), 

5 East, 130 ; Thornton v. Curling (1824), 8 Si in. 310 ; Price v. Dewhurst (1837), 

8 Sim. 279 ; Doglioni v. Crispin (1800), L. R. 1 Jl. L. 301 ; In the (loads of Weaver 
(1800), 30 L. J. P. & M. 41 ; and among the more recent eases, Blackwood v. Jl. 

(1882), 8 A. C. 82; Abd-ul-Mcssih v. Farm (1888), 13 A. C. 431 ; Jte drove. 

Voucher v. Solicitor to the Treasury (1888), 40 Ch. I). 210, C. A. 

(d) Ante , p. 252; Ewing v. Orr- Ewing (1883), 10 App. Cos. 453, 503 ; Ewing 
v. Orr-Ewing (1883), 9 App. Cas. (Eng.) 34 ; In rc Trujvrt , TraJJord v. Jllanc (1887), 

36 Ch. I). 600. See infra, p. 27 J , for the English rule as to general administration, 

(c) In Ewing v. Orr- Ewing (1883), 10 App. Cas. 453, 502. 

(/) Per Stirling, J., in In re Trujort i 1887), 30 Ch. D. 000, Oil. 
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Past II. under the Statute of Distributions, the legitimacy of a child claim- 
0FEB TY ‘ ing as next of kin is decided by the law of his domicil — i.e. the law of 
Cap. VII. his father’s domicil at his birth, (a) 

Movables— And in cases of legitimisation per subsequens matrimmium, it 
Su ccessi on. ^ ag b een held that the legitimisation must be recognised, not only 
by the law of the father’s domicil at the time ot birth, but by the 
law of the father’s domicil at the time of the subsequent marriage. (6) 

Where the estate in England was that of a bastard, intestate 
without heirs, of Austrian domicil and nationality, it was held that 
there was no succession, and that the English Crown took as bona 
vacantia. (c) 

It follows, from the rule just stated, that the succession duties 
payable in such cases are calculated on the assumption that the 
beneficiaries are legitimate by English law if they are legitimate by 
the law of their own domiciled) though in the case cited the question 
arose under a will, and moreover at that time the law of the testa- 
tor’s domicil was erroneously regarded as the governing law in 
such cases. The domicil of the testator and of the legatees hap- 
pened in Skottowe v. Young to be the same. Under the old view 
of the law applicable to such cases it had been held that the law of 
the domicil will prevail as to what is sufficient to constitute kinship ; 
so that where the intestate died domiciled in JEngland, leaving 
debts and choses in action recoverable in Scotland, the* English 
rule as to kindred by half blood, and not the Scotch, was 
followed, (e) 

The distinction between cases of distribution on intestacy, 
which are to be governed by the law of the intestate’s domicil, 
and those in which the real question is how far the operation of 
the lex situs on his real property shall prevail, is well seen in two 
cases cited by Sir W. Grant in Brodie v. Barry. (/) In the first the 
intestate’s domicil was English, and it was accordingly held that 
the next of kin took his personalty by English law, so that the 
Scotch heir was not obliged to bring the Scotch realty into hotchpot, 
in order to claim his share, as the Scotch law would have com- 
pelled him to do.(g) In the other case, where the domicil was also 
English, it was held that the personalty was not liable to be called 
upon to exonerate Scotch real estate from debts to which it alone 
was liable by Scotch law, although the English law would have im- 

( a ) lie Goodman's Trusts (1881), 17 Oh. I). 200; overruling Boycs v. Bedale 
(1803), 1 H. & M. 798. See ante , pp. 205-0. and ef. chap. iv. 

( b ) Be Grove , Voucher v. Treasury (1887), 40 Oh. D. 210. 

(c) he Barnett's Trusts (1902), 1 Ch. 847. 

(d) Skottowe v. Young (1871), 11 Eq. 474. See this case commented on in 
Goodman's Trusts (1881), 17 Ch. D. 206; and of. Wallace v. Attorney-General 
(1805). L. R. 1 Ch. 1, 8. 

(e) Thorne, v. Watkins (1750), 2 Ves. Sen. 35. (/) (1813), 2 Ves. & B. 131. 

(g) Balfour v. Scott (1793), 0 Bro. P. C. 550. 
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posed such a burden upon English land, (a) Obviously this decision 
does not touch the claim of the lex domicilii to govern all questions 
that affect the personalty only, and, in accordance with this general 
principle, it # was held in Hog v. Lashley (b) that a Scotch testator 
could not exclude his children from the legitim or share in his 
personalty given to them by the Scotch law, though the property 
was situate in England. In Ommaney v. Bingham ( c ) it was 
decided that the law of the testator's domicil determined whether 
or not a condition in restraint of marriage with a bequest over was 
void. These two last cases properly come under the head of succes- 
sion to personal property by will ; but the principles regulating the 
two branches of the subject are almost identical, and they are 
virtually authorities for the general principle, that the rights and 
liabilities of those entitled to succeed to the movable personalty 
of a deceased person are governed by the law of his domicil. The 
duties of executors and administrators will be considered im- 
mediately. 


Part II. 
Property. 

Cap. VII. 

Movables — 
Succession. 


(c) Right and Title of the Personal Representative.— Closely con- Title of 
nectcd with the subject of succession to personal chattels either by 
will or ab inteslato , come the principles by which these personal liiinwtrator. 
chattels are collected and made available, for the purposes of succes- 
sion, after clearing*the estate of the deceased from all burdens and 
claims. In cases where all the personal chattels of the deceased 
are in one country, and that country the country of his domicil, 
no difficulty arises ; and the personal representative who is ap- 
pointed by the domiciliary Court either to execute the will or to 
administer the estate, as the case may be, takes possession of all 
the estate of the deceased by the authority of the Court * which 
appointed him, and deals with it in accordance with the law which 
that Court enforces. But in many cases it happens that the 
personal estate of the deceased is not situate in the country of his 
domicil, or not wholly so situate ; and it is plain, first, tliat some 
other authority than that of the Court of the domicil is necessary 
to enable any representative of the deceased to take possession 
of it ; and secondly, that there will be in many cases a conflict 
of law as to the principles by which he should be guided in dealing 
with it. 

The first general principle which can be laid down on the subject Grant of 
is that a foreign grant of probate or letters of administration is ^^iiUstra- 
intra-territorial only in its operation, and that the title so conferred tion— no 
extends only as of right to personal estate within the jurisdiction of tor iai c ff cc t. 

(а) Drummond v. Drummond (1791), 8 Bro. 1*. C. 00J. 

(б) (1792), 6 Bro. P. U 577 ; 3 Hagg. Keel. 415. 

(c) (1790), 5 Vos. 757 ; 3 Hagg. Jiccl. 414. 
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Part II. the Government which granted it. (a) Consequently, to entitle 
Pr opert y. personal representative of a man who has died abroad to take 
Cap. VII. possession of personal estate here, he must prove the will or take out 
Movables — letters of administration here as well as in the country of the domi- 
Successton . c y (jj This rule extends to choses in action , it Wing an established 
rule (c) that, in order to sue in any court of this country in respect 
of the personal rights or property of a deceased person, the plaintiff 
must appear to have obtained probate or letters of administration 
in the Court of Probate of this country. But as between the ad- 
Foreign re- ministrator in the forum of the domicil, and local or limited ad- 
presentativo nl i n i s trators elsewhere, it has been held that the former is the 
to sue. person to receive any surplus or balance of the estate in the hands 
of the limited administrators. (d) Thus, where a company is being 
wound up in an English court no personal representative of a creditor 
can establish his debt without an English probate or letters of ad- 
ministration, though the deceased creditor was domiciled abroad. (f?) 
Even a stop-order cannot be obtained without complying with this 
requisite. (/) But an English grant of probate or administration 
properly obtained here is by the English Courts regarded as ex- 
tending to all the personal property of the deceased, wherever situate 
at the time of his death,(jy) at least in such a sense that a representa- 
tive duly constituted in England may sue in England in relation 
to foreign assets ; and in a case before Sir F. Nicholl,(A) where 
a domiciled Englishman died in France, leaving two testamentary 
papers relating to personalty there, and the first of them also to 
personalty and realty in England, his widow r was granted ad- 
ministration with both papers annexed, though a doubt was ex- 
pressed* whether and in what sense such administration extended 
to the French property. This case was followed by Sir C. Cress well 
in In the Goods of Winter, (i) but the true rule on the point, as has 

(a) Story, § 512. 

(b) Lee v. Moore, Palm. 103 ; Tour Ion v. Flower ( 1 735), 3 P. Wins. 309; 
Vauthienen v. Vauthienen, Fitzgib. 204 ; Le Briton v. Le Qucsnc , 2 Cas. temp. 
Lee, 201 ; Attorney-General v. Bouwens (1838), 4 M. & W. 193. 

(c) Williams, Executors and Administrators (1905), vol. i. p. 271 ; In re 
Vallance (1883), 24 (Jli. D. 177 ; Attorney -General v. Bouwens (1838), 4 M. & W. 
193 ; Tyler v. Bell (1837), 2 My. & Cr. 89 ; Attorney -General v. Cockerell (1814), 
1 Price, 179; Whyte v. Bose (1842), 3 Q. B. 507 ; Enohin v. Wylie (1802), 
10 H. L. C. 19 ; Macmuhon v. Jtawlimjs, 10 Sim. 429 ; Garter and Crost's 
Case (1585), (Jodb. 33. 

(d) Fames v. Bacon (1880), 10 Oh. 1). 407 ; S. C. on appeal, 18 Oh. I). 347 ; 
Enohin v. Wylie (1802), 10 H. L C. 1 ; Dc la Yiesca v. Lubbock , 10 Sim. 079. 

(e) Partington v. Attorney-General (1809), L. li. 4 H. L. 100. 

'/) Christian v. Dcvereux , 12 Sim. 204. But probate granted l>y the 
Supremo Court at Hong Kong, which by imperial statute lias all such jurisdiction 
os Tor the time being belongs to the Court of Probate in England, has been admitted 
in an English court : In re TootaVs Trusts (1883), 23 Ch. JJ. 530. 

{g) Whyte v. Bose (1842), 3 Q. B. 498, 507 ; Scarth v. Bishop of London (1828), 
1 Hagg. Eccl. 625. 

(A) Epratt v. Harris (1833), 4 Hagg. Eccl. 405, 409. 

(/) (1801), 30 L. J. P. & M. 56. 
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been already stated, was laid down in the later cases cited above ; (a) 
and now it may be taken that a will disposing solely of property 
situate abroad will not be admitted to probate here unless it is 
incorporated by reference in another will entitled to probate here as 
disposing of property within the jurisdiction ; though a mere 
mention in the English will of an intention to ratify and confirm 
the other will be sufficient. To support a right of action, however, 
a grant of representation or probate in England is only necessary 
where the plaintiff is suing qua personal representative, in the 
right of the deceased.(t) Thus, where a foreign administrator has 
already obtained a judgment abroad against an English debtor of 
his intestate, he may prove in England against the estate of that 
debtor, if since dead, without taking out English administration 
to his own intestate. (c) And in granting probate to the executor 
of a person who has died domiciled abroad, it is the duty of the 
Court of Probate, in accordance with the comity of nations, to 
follow the grant (if any) made by the competent Court of the 
domicil. (d) Tn accordance with this principle, it has been the 
practice, upon the production of an exemplified or certified copy 
of the probate granted by the proper Court of the domicil, for the 
English Court to make its own grant of probate to the executor who 
proved there. (c) 9 Blit where the Court of the domicil appears to 
have decreed probate, not of the original will, but of a translation 
of it, the English Court will not require production of the original 
will, but only of an English translation of the document admitted 
to probate abroad.( /’) And the doubt expressed as to the ex- 
pediency of the practice by Sir J. Nieholl in Larpenl v. S indry and 
In the Goods of Head (y) must now be regarded as set at rest by the 
judgments of Lord YVestbury and Lord Cranworth in Enohin v. 
Wylie. So where the Court of the domicil has decreed that the 
time limited by its law for the execution of the executorship lias 
passed, and that the executor has no more right to intermeddle in 
the estate of the testator as against the persons beneficially inte- 
rested, the Court held itself bound by such decree, and refused 
to grant probate as to English personalty to such executor. (h) 
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(a) In the floods of Lord flomlm (1874), 43 L. .1. P. & M. 27 ; In the floods of 
Vnode ( 1807), L. K. I J\ iV I). 440; hi (hr floods of Harris ()8?0), L. R. 2 P. Ar J). 83 ; 
39 L. ,1. I\ iV M. 4S ; In the f if toils of Ik la Snnssaye ( j 873), R. R. 3 J\ I). 4:j ; 
42 L. .7. 1*. A: M. 47. (b) Vanquelin v. lionard (1803), 15 (J. It N. 8. .‘141. 

(r) Marnichol v. Macnichnf (1K74), L. R. I 9 Kq. 81. 

(d) Enohin v. Wylie (1802), 10 H. L. C. J. 14. 

(/*) hi the Goods of Clarke (1807). 30 L. ,1. P. A: M. 72 ; Larpent v. Sin dry (1828), 

1 Hngg. 382 ; I w the Goods of Cringan (1828). J Hngg. 540 ; I n the Goods of Riohoo, 

2 Add. 401 ; Vie sea v. If A ramburn. 2 Curt. 277 ; hi the. Goods of Henderson 
(1808), 2 Rolwrt. 144 ; In the Goods of Smith (J 80S), 2 RolH*rt. 332. 

(/) In the Goods of Rule ( 1 878), 4 P. 1). 76. (g) (1828), 1 Hagg. 474. 

(h) Lane.uvillc v. A n demon (1802), 2 Sw. & Tr. 24 ; see Crispin v. Doghoni (1863), 

3 Sw. & Tr. 96 ; S. C. L. It. 3 H. h. 301. 

S 
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Part II. Similarly, in granting ancillary administration, the Court will follow 
Pr oper ty. a a l re ady made in the court of the domicil, and in granting 
Cap. VII. original administration will guide itself by the law of that court.(a) 
Movables — And administration with the will annexed has been granted to the 
Su ccessi on, a ^ orne y S j n J5 n g] a nd for the Adminstrator-Geqcral of a British 
Foreign grant colony, upon whom by the law of that colony had devolved the 
tion^how^ar representation of a testator there domiciled.(6) But in In the 
followed. Goods of Cosnahan (c) Lord Penzance said that the Court would not 
follow a foreign grant so as to treat the claimant as executor to the 
tenor of a will, where he did not appear to it to be entitled to such 
a grant, but admitted that the foreign grant should be followed so 
far as to treat the deed as testamentary, and eventually granted the 
claimant administration with the will annexed under the dis- 
cretionary power given by 20 & 21 Viet. c. 77, s. 73. In a later 
case the same judge used language not quite consistent with this 
decision, saying, “ 1 have before acted on the general principle that 
where the Court of the country of the domicil of the deceased makes 
a grant to a party, who then comes to this Court and satisfies it 
that by the proper authority of his own country he has been 
authorised to administer the estate of the deceased, I ought, without 
further consideration, to grant power to that person to administer 
the English assets. ”(r/) 

In the case of In the Goods of Weaver fe) the principle of following 
a foreign grant of administration was recognised, but the Court 
refused to extend it so far as to follow a grant made to a nominee 
of the person entitled, except upon the express consent of the latter, 
there being nothing to show that the consent given to the appoint- 
ment of the nominee, as to the goods in the country of the domicil, 
was intended to apply also to goods situate here. As to the evi- 
dence required by the English Court of the will upon which foreign 
probate has been granted, a translation of the will proved in the 
foreign court should be adduced ; and where the document used 
in that foreign court was itself a translation from an English original, 
a re-translation of that translation is the proper document to 
produce ; though it is, of course, open to those seeking English 
probate to claim it on the ground that the will is valid by the 
law of the foreign domicil, without reference to the foreign decree, 
in which case the original English will, or a copy of it, should be 

{a) Williams, Executors and Administrators (PJOft), vol. i. p. 1138; Enohin v. 
W i/lie M862), 10 If. L. (\ J, and eases cited in note (e) on preceding page. 

\b) in the Goods oj Black (1887), 13 P. U 5. 

(r) (1800), L. Ii. 1 P. & 1). 183 ; and ef. In the Goods of Von Linden (1896), 
P. 148 ; In the Goods of Briescmann (1894), P. 200. 

(d) In the Goods of Hitt (1870), L. R. 2 P. <fc D. 89. See Preston v. Melville 
(1840), 8 Cl. & F. 1. 

(c) (I860), 30 L. J. P. & M. 41. 
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used.(a) In the words of Hannen, J., “ If this Court is to give Part II. 
credit to a foreign Court for having duly investigated all the facts Pr opkr tv - 
of a case upon which it founds its decree, it must also assume that Oat. VII. 
it has satisfied itself of the accuracy of the document upon which it 
proceeds.”(6) Th$ English grant being in general terms, probate Su cM8 * i on - 
will not be given of extracts only of a foreign will purporting to 
deal with the testator’s assets in England. (c) 

Under 26 & 25 Viet. c. 121, when subjects of foreign States statutory 
shall die in her Majesty’s dominions, and there shall be no person 
to administer their estates, the consuls of such foreign States shall lion by 
administer, and shall be entitled to obtain from the proper Court consll,s * 
letters of administration of the effects of such deceased person, 
limited in such manner and for such time as the Court shall think 
fit. These provisions, however, are only to apply to the subjects 
of such foreign States as shall be specified by Order in Council, 
with whom agreement shall have been made by treaty for securing 
similar rights to British subjects and British consuls witlii* their 
dominions. Apart from this statute, the law of this country will 
not, it seems, recognise the right of a foreign consul to take possession 
of or administer the property of a foreigner dying here, who is 
domiciled in his own country, even though none of those other- 
wise entitled object to the grant. (d) 

When a grant of administration has been once made, the person Foreign ad- 
who has received it is the person bound to administer the effects 
of the deceased within the jurisdiction, and it makes no difference transfer their 
that he mav have consented to the appointment of another repre- titIo ‘ 
sentative in the court of the domicil. Thus, in Preston v. Melville (e), 
the persons named as trustees and executors in the will of a dolniciled 
Scotchman having declined to act, his next of kin obtained letters 
of administration of his personal estate in England from the proper 
Court there, and afterwards consented to the appointment, by t he 
Court of Session in Scotland, of other persons as trustees and 
executors in the place of those named in the will, with all the 
powers that, had been thereby given to them. These trustees so 
appointed raised an action in the Court of Session against the 
administratrix, calling on her to transfer to them the personal 
estate possessed by her under the administration, and offering 
her a full release from liability. The House of Lords held that 

(a) In the (loads of Desha is ami in tin (loads of Vitjny ( 1 80.7), 4 Sw. tv Tr. 15. 

(b) In the (loads of J title (l STS). 4 I\ I). 70. See nbo In tin (loads of Clarke 
(1807), 30 L. J. P. & M. 72. 

(c) In the floods of Von Falnr (1904), 20 T. L. K. 040. 

(d) Aspinwall v. Queen's Proctor (1839), 2 Curt. 241, 247 ; In the (loads of 
WycJcoff { 1802), 3 Sw. & Tr. 20 ; Williams, Executors and Administrators (1905), 
vol. i. p. 339, note (y). 

(e) (1840), 8 Cl. & F. 1. 
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the English administratrix was the proper person to administer the 
personal estate in England, by virtue of the letters of administra- 
tion, and that the Scotch Court could give no title to such estate. 
But if the substituted trustees had been appointed executors in 
Scotland before the next of kin took out administration in England, 
and with her consent, there can be little doubt that the English 
Court would have held them entitled to administration here in 
preference to her claim as next of kin. Their appointment would 
then have been sanctioned by the Court of the domicil — the appoint- 
ment being, of course, the act of the Scotch Court — and the next of 
kin would have been no longer entitled by the law of the domicil 
at the time the application was made to the English Court, so that 
the observations of Lord Cranworth in Enohin v. Wylie (a) would 

appty- 

The liability to account to the Court which grants administration 
is not affected by the fact that he applies for and receives the grant 
as attorney for the person really entitled. Thus, when letters of 
administration in England were granted to one R. W., the attorney 
of the widow of the deceased, she being resident in New York, 
it was held that the attorney was responsible for the distribution, 
and was not discharged by payment to his principal. (b) 

The grant of administration once having been made, the title 
of the administrator to all the effects within the jurisdiction becomes 
complete, and remains though they be carried out of it, unless 
they come into another jurisdiction as unappropriated assets of the 
deceased. Thus, where the widow of an intestate in India took out 
administration of his effects there, and remitted the proceeds of 
those affects in Government bills to her agent in England, and a 
creditor of the intestate, having taken out administration in this 
country, brought an action against that agent to recover such 
proceeds, it was held that no action would lie.(c) But in Hervey 
v. Fitzpatrick (d) Lord Hatherley held that where a foreign adminis- 
trator had remitted assets to England and come himself after them, 
he might be sued in a court of equity by the next of kin who had 
taken out English administration, in respect of those assets. The 
decision, however, was put on the ground that the foreign adminis- 
trator had transmitted the assets to England for the purpose of 
their being carried to the account of the estate of the deceased 
owner, and the Court refused to order the defendant to pay the 
proceeds ot the assets in question into court. This was in effect 
the same principle as that adopted by Sir J. Leach in Logan v. 

(a) (1862), ID n i C. 1. See Earn* * v. Hacon (1880), 18 Ch. D. 347. 

(b) In rc Rendell. Woad v. Rcndell (1901), 1 Ch. 230. 

(c) Currie v. Birckam (1822), 1 Dowl. A Ry. 35; Jauncey v. Seeley (1686), 

1 Vera. 397. (d) (1854), Kay, 421. 
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Fairlie,(a) who says, k< If a testator die in India, and his personal 
estate be wholly in India, and his executor be resident there, and 
the will be proved there, and the executor remit to a legatee in 
England. J am of opinion that the legacy duty is not payable upon 
such remittance, inasmuch as the whole estate is administered in 
India, and the remittance is in respect of a demand, which is to be 
considered as established there. But if a part of the assets of the 
testator is found in England, in the hands of the agent- of such executor , 
without any specific appropriation , and a legatee in England institute 
a suit here for the payment of his legacy out of such unappropriated 
assets , then such assets are to he considered as adminstered in England 
And though the decision of Sir J. Leach in this case as to t he liability 
of such assets to legacy duty was subsequently reversed, (b) on the 
authority of Attorney -General v. JacJcson ,(r) which will be n* triced 
when the rules as to the payment of legacy, succession, and probate 
duties are discussed, yet the above statement of the law as to 
specific appropriation of assets bv an administrator was quoted 
with approval by the Court. When, therefore, proco'Jings are 
commenced in England as to unappropriated assets within the 
jurisdiction, administration should be taken out in England, and 
the administrator made a party to the suit .((/) So where it did 
not even appear that the intestate, who died in India, had at the 
time of his death assets in England, but a bill was brought here for 
an account of the assets in the hands of his personal representative 
in India, it was held that administration must be taken out in 
England, and the administrator made a party. (c) 

With regard to the effect of Scotch probates or “ confirmations/’ 
as they are called, in England, it is enacted by 21 & 22 Viet. c. 5fi, 
s. 12, that when any confirmation of the executor of a person who 
shall in manner aforesaid be found to have died domiciled in Scotland, 
which includes besides the personal estate situate in Scotland also 
personal estate situate in England, shall be produced in the principal 
Court of Probate in England, and a copy thereof deposited with 
the registrar, together with a certified copy of the interlocutor 
of the commissary, finding that such deceased person died domiciled 
in Scotland, such confirmation shall be sealed with the seal of the 
said Court, and returned to the person producing the same, and 
shall thereafter have the like force and effect in England as if a 
probate or letters of administration, as the case may be, had been 

(a) (1825). 2 Sim. & Stu. 284 ; 1 My. & <>. 5'.). 

(/>) Loyaiix, Fairlie (1825), 1 My. & (Jr. 59. 

(c) (1857), 2 Cl. & F. 48. 

(d) Williams. Executant and Administrators ( 14)05), vol.i. p. 271, citing hoy an v. 
Fair/ if (1825), I My. & (*r. 5(1 ; and hour y. Fair/if , 2 Madd. 101. 

(c) Tyler v. lid/ (1857). 2 My. & Cr. 80 ; Hand v. d rah am (1812), 1 ilare, 482 ; 
Flood v. Patterson, 21) lieav. 295. 
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granted by the said Court of Probate. Under this section, when the 
seal of the English Court has been affixed, the executor has all the 
powers of an English executor, and may sell and dispose of English 
leaseholds, although specifically bequeathed, though ,a Scotch 
executor cannot deal with leaseholds in Scotland. (a) And the 
enactment incorporates with it 48 Geo. Ill, c. 149, so that where 
additional property is discovered in this country after sealing the 
confirmation, an additional confirmation may be issued in Scotland 
and the seal of the English Court affixed to that.(6) But when one 
confirmation has been sealed in England, the Court will not allow 
its seal to be further affixed to an “ eik ” or additional confirmation ; 
and this whether the additional confirmation include a part of the 
estate omitted from the original one or not.(c) A similar enactment 
is made as to Irish probates by 20 & 21 Yict. c. 95. 

Though it is thus clear that no man has any right to assume 
title to the assets of a deceased person, except by virtue of probate 
or letters of administration taken out in the country where they 
are situate, yet a question has sometimes arisen as to what is the 
position of a foreign personal representative who has done so, and 
how far payments to him by debtors of the deceased are a good 
discharge to them of their liabilities. Such a person intermeddling 
with English assets would, it is clear, be regarded as executor de 
son tort , the commonly accepted definition of such an executor 
being “ he who takes upon himself the office of executor by intru- 
sion, not being so constituted by the deceased, nor, for want of such 
constitution, substituted by the Court to administer ; ” (d) and as 
such an executor has all the liabilities, though none of the privileges, 
that belong to the character of executor, (e) it is clear that he 
would be liable to actions in the country where the assets were 
found situate, as the representative of the deceased, at least, as 
far as the amount of those assets. Unless a foreign personal repre- 
sentative has received English assets, so as to make himself liable in 
England on this principle, or has taken out administration here, 
he is of course not liable to be sued, qua representative, in English 
courts, however unlimited his foreign liability may be.(f) But 
whatever liability might attach to such an executor de son tort , 
would his receipt be a good discharge to debtors of the deceased’s 

(a) Hood v. Barrington (1868), L. R. 6 Eq. 218. 

(h) In the Goods of Hyde, L. R. 2 P. & D. 86. Sec also on this section 
llawnrdcn v. Dunlop, 2 Sw. & Tr. 340 ; Williams, Executors and Administrators 
(1005), vol. i. p. 270. 

(c) in the Goods of Hutcheson , 32 L. J. P. & A. 167; In the Goods of 
Gordon , 2 Sw. & Tr. 622 ; Jn the Goods of Wingate , ibid. 625. 

(d) Godolphin, pt. 2, c. 8, a. 1 ; Wentworth, Off. Ex. c. 14, p. 320 (cd. 14) ; 
Swinburne, pt. 4, s. 23, pi. 1. 

(e) Por Lord Cottenham in Carmichael v. Carmichael , 2 Phill. 101. 

(/) Beamn v. Lord Hastings (1856), 2 K. & J. 724. 
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estate, so as to protect them from any further demand of the same Part II. 
debt at the hands of a representative properly constituted ? It 1 r qi*kr t\. 
was laid down in Coulter s Case (a) that ,k ail lawful acts which an Car. VII. 
executory son tort doth are good; *’ and it has been held that MomWcs— 
alienations of tluj goods of the deceased by such an executor are Nv cccam m, 
indefeasible. (b) These authorities, however, by no means go so 
far as to sanction the collection of assets by such an executor, 
or to protect those who have made payments to him without 
satisfying themselves that he has authority to give them a discharge. 

Story inclines to the opinion that such discharge would be invalid, 
on the ground that receiving debts amounts to a collection of assets, 
which no man is empowered to do except by a grant of probate or 
administration in the country where he finds them.(r) It is clear 
that a foreign personal representative would have no advantage 
in this respect over a common executor de son tort.(d) 

According to the old case of Daniel v. Luicr,{c) a release given Release by 
by an Irish administrator to the Irish obligee of a bond unde in l>r ° 

England, and afterwards taken possession of in England by the 
English administratrix, the intestate having died there, was held 
to be no answer to an action on the bond in England by the 
English administratrix, on the express ground that bonds are bona 
notabilia in the diocese where they are found at the time of death. ( / ) 

It is difficult to regard the situs of such a bond as the real locality 
of the assets represented by it, in preference to the country where 
the debtor must be sued, and in Whyte v. ltose,{j) where the circum- 
stances of Daniel v. Lnkcr were reversed, it was held that a grant 
of administration in the foreign country where the bond was situate 
was not necessary to entitle an English administrator t« sue in 
England, the debtor having come within the jurisdiction of the 
English Court. There can be no doubt that if a release had been 
given by a person who had obtained administration in the foreign 
country where the bond was bonum notabile at the time of the 
death, that release would have been a good answer to a subsequent 
action by any administrator in any other country, whether that of 
the domicil or not ; (^) but there is no English authority to show 
that where a debtor to the estate of the deceased has paid a personal 
{a) 5 Co. 30 b. 

(b) Gnysbruok v. Fox, Plowd. 282; Parker v. AY//, i Jtayru. 001 ; S. C. J2 
Mod. 471. 

(r) Story, §514; Preston v. Melville (1840), S Cl. & 1»\ 1, 12 ; A Uornnj -General 
v. Jlouwens (1838), 4 M. & YV. 71. 

(d) Partington v. Attorney-General (1800), L. It. 4 H. L. 100. 

{(>) (1571), Dyer, 303 ; Dal. 70. 

(/) Trowbridge v. Taylor , temp. Jac. I., cited Dyer, 305; 11 Via. Ab. 70; 

1 ltol. Ab. 909. 

(g) (1842), 3 Q. B. 493. 

(A) Shaw v. Stnrton 2 Lev. 80; 3 Kc*b. 103; lluthwaiU v. Phaire (1840), 

1 M. & Gr. 159 
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representative who could not have enforced the claim against him 
by suit, he can in any case protect himself by such a discharge 
of his liability. 

Though it thus follows that no personal representative has 
a right to collect assets or give discharges for deltfs in any country 
other than that where his grant was obtained, yet where he does 
so, and brings them home within the jurisdiction of the Court from 
which his grant proceeded, it would seem that he is liable to account 
to it for the administration of those assets, just as if they had been 
received and collected within the limits of his authority. (a) Though 
this doctrine is mentioned with some disapprobation by Story, it 
would appear to follow, from the view of the English Courts, men- 
tioned above, that a grant of probate or administration properly 
obtained here extends to all the personal property of the deceased, 
wherever situate at the time of his death, at least in such a sense 
as to entitle an English representative to sue in relation to foreign 
assets, (b) 

(d) Probate and Adminislratimi Duties . — The personal repre- 
sentative of the deceased being therefore compellable to clothe 
himself with the authority of the English Courts, in order to reduce 
into possession assets locally situate in England* as has been ex- 
plained, comes under the English Acts which regulate t he probate 
and administration duties, to which the English assets are liable 
without reference to the domicil of the testator or intestate. (r) The 
amount of this duty is to be regulated, not by the value of all the 
assets which an executor or administrator may ultimately administer 
under the will or letters of administration, but by the value of such 
part as is at the death of the deceased within the jurisdiction of 
the Court by which the probate or letters of administration are 
granted. (d) It is an expense of collection, which is to be borne by 
the assets collected in the country where it is charged, not rateably 
by the whole personal estate, or general legatees, (e) Moreover, 
it attaches on bona notdbilia in the place where the goods happen 
to be situate, wholly irrespective of the question of the domicil of 
the testator, (/) the test being whether the goods in question are 


(a) Jknedf tie's Cast; (1004), ft Co. 47 ; Story. § 5J4, a. 

(b) Whyte v. Hose (1842), 2 *1 B. 507;* Scarf h v. Bishop of London (1828), 
1 Hagg. Keel. (525. 

(c) By the Finance Act (1804), 57 & 58 Viet. c. 30, probate duty in England is 
super ‘ded by a new duty culled “estate duty,” as to which see infra, p. 294. 
The decisions on probate duty, however, remain applicable. 

( i ) Williams, Executors and Admin. ( 1905), vol. ii. p. J 712 ; Raymond v. Von 
WatteviUe , 2 Cas. temp. Lee, 551. 

(c) Peter v. Stirling , 10 Ch. 1). 270. 

if) Fernandes' Executor's Case (1870), L. R. 5 Ch. 314 ; Thomson v. Advocate- 
General (1845), 12 Cl. & F. 1. 
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effects which, under the old law, the Ordinary would have liad to 
administer in case of intestacy. (a) 

For this purpose debts possess an attribute of locality — a single 
contract debt being regarded as within the area of the local juris- 
diction within which the debtor for the time being resides, while 
the locality of a specialty debt is that where the specialty is found 
( kt or conspicuous ") at the time of the creditor's death. (6) Where 
a simple contract debt exists which is recoverable in one State, and 
secured by mortgage over land in another, probat e duty is chargeable 
in the former State ; although it may be that in order to discharge 
the mortgage, probate duty may also be chargeable in the State 
where the mortgaged land is situated, (e) And when debts are 
charged on real or personal property situate in one State, probate 
duty is chargeable there, although the debtor resides elsewhere. (d) 

The same principles obtain with regard to stock and shares 
in public companies. Thus, probate duty is not payable in respect 
of French rentes , which were sold out and whose proceeds were 
transmitted to the executor in London of a domiciled Eegihaiman 
after his death. (c) The same principle was confirmed by the House 
of Lords in respect of American stock in the case of Attorney- 
Gene.ral v. Hope.(f) the stock being in both cases regarded as 
locally situate, oifly in the place where it is transferable. And 
it was similarly held that probate duty was not payable in respect 
of notes or securities given by the East India Company, payable 
in India, although the testator had agreed before his death that 
the notes in (juestion should be converted into stock, registered 
and transferable in England, and this was in fact done shortly alter 
his death. (7) So, where the testator was domiciled in England, 
it was held that probate duty was due and payable in Scotland 
under statute 48 Geo. Ill, c. 149, s. 38, in respect of shares in certain 
companies in Scotland, constituted under the Companies' (biases 
Consolidation Act (Scotland), 1 845. (h) And in the case of a company 
registered in England under the Companies Acts, it has been held 
that the foreign executor of a foreign shareholder cannot obtain 
either interest or dividends due to his testator, or a transfer of 
shares or debentures into his name, without making himself an 
executor de son tort in England, and as such liable to probate duty. 

(а) Attorney -Gemcral v. Bourn ns (1838), 1 M. & \V. 171 ; JJope v. Blackwood, 
8 App. Ga. 82. 

(б) Commissioner s of Stamps v. Hope ( 1 801 ), A. C. 470. Wonlwort h on Executors 
(ed. 1703), 45, 47, GO ; Kim/ v. Sutton , 1 Win. Saunders, 274. 

(c) Payne v. Jl. (1902), A. C. 552. 

(d) Walsh v. Ji. (1894), A. C. 144. 

(e) Attorney -General v. Dimond (1831), 1 Cr. & J. 350 ; S. C. 1 Tyr. 243. 

(/) (1834), 1 C. M. & R. 530 ; 2 Cl. <fc F. 84. 

(ff) Pearse. v. Pearse (1838), 0 Sim. 430. 

(h) Attorney -General v. Higgins (1857), 2 11. & N. 330. 
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Part II. Further, if the English company at the request of such foreign 
Pr oper ty. execu ^ 0Ij either pay him such interest or dividends, or transfer the 
Cap. VII. shares or debentures into his name the company become liable to 
Movables — pay probate duty on the same ground, and (scrable) if they omit to 
Su ccessi on. 80} are a ] so exposed to penalties under the Stsynp Act, 1815, sect. 
37.(a) 

The local situation of a share in a partnership, and therefore the 
liability to probate duty in respect of it, depends upon the question 
where the business is carried on ; and this question is one of fact. (b) 
Local situa- With regard to transferable securities, which pass from hand 
ttt°dcath ffeCl8 1° hand, their local situation is that in which they are found, 
and not the place where the principal or interest due on them 
is to be paid ; and probate duty is therefore payable in respect 
of such “ bonds ” of foreign Governments as come within the 
above description, and are in England at the time of the death 
of the owner, being in effect saleable chattels. (c) And where 
the testator, who died in India, had directed his bankers there 
to realise certain securities, and to transmit the proceeds to his 
bankers in England, and the securities had been converted into 
bills of exchange, drawn upon a London bank, payable six months 
after sight, which were actually on their way to England when 
the testator died, it was held that probate duty was payable here in 
respect of the proceeds. (d) The judgment of the majority of the 
Court in that case went on the ground that the debts or assets to 
which the bills of exchange were evidences of the title, or the credit 
which they represented, were locally situate in England ; but 
Kelly, C.B., was of opinion that the bills themselves were personal 
chattel*, and that the fact that they were upon the high seas at the 
time of the testator’s death did not exempt them from the liability 
to duty. This latter view was in some measure supported by In 
the Goods of WyckofJ\(e) where administration was granted by the 
English Court of Probate of assets, including unaccepted bills of 
exchange, belonging to, and in the possession of, the deceased, an 
American citizen, who died on board a British ship, on the high 
seas, bound for this country. 

On the principle of Attorney-General v. Bouwens , probate duty 
is payable on the value of all British ships, or shares in British 
ships, wherever they may be,(/) for they are capable of being 

(a) Attorney-General v. New York Breweries Co. (1898), 1 Q. B. 205. 

\h) Jure Ewin (1830), 1 Cr. & J. 15] ; Laidlay v. Lord Advocate (1890), 15 A. C. 
*± 68 . 

(e) Attorney-General v. Bouwens (1838), 4 M. & W. 171. 

(d) Attorney-General v. Pratt (1874), L. K. 9 Ex. 140 ; see as to Indian Govern- 
ment notes, &c., 23 Viet. c. 5. 

(c) (1862), 3 Sw. & Tr. 20. 

(/) By 27 & 28 Viet. c. 56, s. 4. 
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dealt with in this country by a bill of sale, and also upon the value 
of any cargoes in ships which are capable of being dealt with here 
by means of the bill of lading. (a) And with regard to specialty 
choses in fiction, the locality of which (apart from statute) is the 
place where the specialty is found at the time of the death, it is 
enacted by 25 & 2 G Viet. e. 22, s. 39, that “ for the purposes of the 
stamp duties on probates of wills and letters of administration, debts 
and sums of money due and owing from persons in the United 
Kingdom to any deceased person at the time of his death on obliga- 
tion or other specialty, shall be estate and effects of the deceased 
within the jurisdiction of her Majesty’s Court of Probate in England 
or Ireland, as the case may be, in which the same would be if they 
were debts owing to the deceased upon simple contract, without 
regard to the place where the obligation or specialty shall be at the 
time of the death of the deceased.” The local situation of a 
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mortgage debt secured on foreign land, and due from a foreign 
mortgagee, is, of course, foreign ; but the right to call upon English 
executors of an English will to call in such mortgage and d : ■tribute 
the proceeds has been held to be a chose in action locally situate in 
England, so that probate duty was chargeable on the share of such 
mortgage moneys due to the estate of the deceased. (fc) The 
material time is tJie date of the death. Liability to probate duty Double ad- 
is not affected by a sale or conversion after the death, nor by an 
agreement made before the death which would have altered the by the lex 
locality of the debt if executed. (e) Where the law of the country ** 
where the personal estate is situated requires a double administra- 
tion to be taken out, in order to reduce it into possession, it was hold 
by rhe House of Lords that double duty is payable, notwithstanding 
the fact that the person beneficially entitled and the parties through 
whom he claimed had always been domiciled abroad. In thatcase(rf) 
there was personal estate here of S., who died intestate domiciled in 
England. The sole next of kin was a married woman domiciled 
in the United States, who died without having administered or 
done anything to reduce her rights into possession. Her husband 
retained his American domicil, and died without having taken out 
administration to his wife. According to our law, apart from 
considerations of domicil, the child of these parents would be 
compelled to take out two administrations, one to his father, the 
other to his mother, on each of which administration duty would 
be payable ; and it was decided that this law was applicable to the 


(a) Hanson, Death Duties (1011), p. 110. 

(b) Sudelc.y v. Attorney-General (1897), A. C. 11. 

(c) Laidlay v. Lord Advocate (1890), 15 A. C. 408; Pcursr v. Pear sc (181)8), 
9 Sim. 430. 

(i d ) Partington y. Attorney-General (1809), L. K. 4 H. L. 100. 
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circumstances stated, notwithstanding the fact that, by the law 
of the United States, the claimant might have been entitled to 
represent his mother (the next of kin to the original intestate) 
directly ; though Lord Wcstbury differed from the otheK law lords 
on this point. It was pointed out that if the claimant had con- 
stituted himself the personal representative of his mother in America 
by taking out letters of administration there, where she was domi- 
ciled, he could have come to the English Court for ancillary letters 
of administration of her estate here, in which case the claim of the 
Crown to double duty would have been evaded. As a matter of 
fact he came before the English Court as the personal representirtive 
in America of his father, having taken out administration to his 
estate there, but that did not help him ; it being still necessary 
for him to constitute himself his father’s representative here 
(whether by ancillary administration or otherwise), and then 
take out administration to his mother in that character. 

(e) Succession and Legacy Duly . It has thus been shown that 
for the purpose of probate or administration duty, which is a 
tax imposed by the Government within whose dominion the pro- 
perty lies, upon its collection into the hands of the personal repre- 
sentative, the local situation of the property is alone taken into 
consideration. For the purpose, however, of legacy or succession 
duty, which is a tax upon the transmission of property, the actual 
situation of the subject-matter is disregarded, and the maxim 
“ mobilia sequunlur personam ” strictly adhered to. Until the 
case of Thomson v. A dvocale-Ueneral, (a ) the question was not free 
from doubt, and the older cases (b) arc not all inconsistent with a 
tendency to refer the decision to the situation of the property at 
the time of its actual appropriation to the purposes of the testator’s 
will. That decision of the House of Lords, however, put the 
matter at rest, and it is now clearly established that legacy duty is 
payable only to the Government of the testator’s domicil without 
reference to the actual locality of the property at the time of his 
death. And mortgages, though secured on foreign land, are 
personal or movable property for this purpose, though alitor as to 
any estate or interest in foreign land not subject to redemption, and 
not held as security for debt.(c) The same has been held as to the 
proceeds of foreign immovables (realty in leaseholds) w r hich formed 

(a) (1845), 12 Cl. & F. 1 ; Cockrell v. Cockrell (1856), 25 L. ,1. Ch. 730. 

(b) Attorney -General v. Cockerell (1814), 1 Price, 165; Attorney-General v. 

JJratson (1819), 7 Price, 560 ; Logan v. Fairlie (1825), ] My. & Cr. 59 ; Attorney- 
General v. Forbes (1834), 2 Cl. & 48 ; Arnold v. Arnold (1836), 2 My. & Cr. 256. 

(c) Lawson v. Commrs. of lnl. Her. (1896), 2 Ir. R. 418. But. the local situation 
of a mortgage debt is apparently at the domicil of the mortgagee (Sudclry v. 
AU.-Gen. (1897), A. C. 11). 
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part of the assets of a partnership to which the deceased belonged ; Part II. 
on the ground that in equity real estate acquired for partnership * >R orKR TY - 
purposes is, as between the parties, or as between the real and Cap. VII. 
personal representatives of a deceased partner, personal estate. (a) Movable#— 
It will be notice^ that in Forbes v. Stevens the proceeds of the ^ H rcvHSw n - 
foreign land were actually in the hands of the Court, and were 
being distributed in a partnership suit ; so that no question of 
jurisdiction to impose the tax could arise. 

The same principle was established as to succession duty in 
the event of intestacy by the case of Wallace v. A Homey- General. ( b ) 

According to Parke, B., in Attorney-General v. Napier, (c) the 
correct doctrine was first broached in In re Emn,(d) and rests upon 
the general principle, that for ordinary purposes personal property 
is to be considered as situate iu the place where the owner of it is 
domiciled at the time of his death, the previous decisions incon- 
sistent with this view having been decided without adverting to the 
important distinction between domicil and residence. Where 
a person dies abroad, the onus of proof appears to be on the * Town 
to show that his domicil was English, the presumption ot law being 
against that view ; and unless this burden of proof is successfully 
maintained, the Crown will not be entitled to legacy duty .(c) In 
the case, however of In re Cajdevidlc (/) it had been held that, 
though legacy duty was payable only to the Government of the 
testator's domicil, vet succession duty was payable to the Crown 
under the will of a testator who died in England while still domiciled 
in France, in respect of personal property situate in this country 
at the time of his death. The Court of Exchequer, in the case 
cited, were apparently of opinion that they were bound «by the 
decisions in In re Lovelace (g) and In re Wallop's Trusts. (b) which 
were, however, eases of testamentary appointments under English 
instruments, to be governed, as will be shown below, by different, 
considerations. The decision of the Court of Exchequer in In 
re Capdcvielle must therefore be regarded as over-ruled by the 
Court of Chancery Appeal in Wallace v. A ttorncy -General .(i) The rule Assessed on 
laid down by Lord Cramvorth in Wallace v. Attorney -General is Ihh^only!' * 
strictly confined in its operation to personal chattels, and the duty is 
not. due upon a legacy or annuity charged on foreign land, (ft) or upon 

(a) Fork * v. Steven (1870), L. R. 10 Eq. 1 78 ; Stoke* v. Ducroz (1 800). 38 W. R. 535. 

(b) (1805), L. R. 1 Oh. 1. The principle has been expressly adopted by the 
Judicial Committee of the Privy Council, in Lambe v. Manuel (1003), A. 0. 08; 
and llarding v. Commissioners, <fcc. Queensland (1808), A. (*. 700. 

(c) (1831), 6 Ex. 220. ( d ) (1830), 1 Cr. & J. 151. 

(e) President of United States v. Drummond (1804), 33 L. J. Ch. 501 ; Anderson 
v. Lancuville (1854), 9 Moo. P. C. 325. 

(/ ) (1864), 33 L. J. Ex. 306. (g) (1859), 4 J)e G. & J. 340. 

(h) (1864), 1 De G. & S. 656. (i) (1805), L. R. 1 Cli. 1. 

\k) Attorney-General v. Napier (1851), 0 Ex. 217. 
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the proceeds of such land directed to be converted, nor upon 
chattels real abroad.. But chattels real in this country come, of 
course, under the operation of the English Legacy and Succession 
Duty Acts, without regard to the domicil of the owner. And 
it has been suggested (a) that in the case of, a British subject 
dying domiciled abroad, and leaving a will of personal property 
situate here bad according to the law of his domicil, but good 
under English law by virtue of 24 & 25 Viet. c. 114, (ft) the 
property should be liable to legacy duty here, inasmuch as the 
title of the person to whom it iB given depends wholly on the law 
of his country. 

Succession duty “ is a tax on the gratuitous acquisition of pro- 
perty which passes on the death of any person by means of a transfer 
(called either a disposition or a devolution) from one person (called 
the predecessor) to another person (called the successor) ; ” and 
is chargeable (a) on all immovables situate in the United Kingdom 
(including leaseholds) (b) on all personal property (not subject to 
legacy duty) to which the successor is entitled by English, Scotch, 
or Irish law, or in order to obtain possession of which he would have 
to resort to an English, Scotch, or Irish Court. In other words, 
when the form of administration of the property is within the 
United Kingdom, the property is liable to succession duty, unless 
already liable to legacy duty.(c) It is at present regulated by the 
Succession Duty Act, 1853 (10 & 17 Viet. c. 51). (d) 

The primary test of the liability of personal property to this 
duty is its constructive situation within this country as the domicil 
of the owner at the time of his death, and not the actual local 
situation of the property itself. When the testator, therefore, 
dies domiciled abroad, his personal property in this country (other 
than chattels real or leaseholds) is not liable to duty under this Act.(e) 
But where a person domiciled abroad disposes of personal property 
actually situate in this country by a testamentary appointment 
under a power of appointment conferred by an English settle- 
ment, succession duty is payable notwithstanding the foreign 

(a) Hanson, Death Duties (191 1), p. 608. 

(ft) S. 1 enacts that wills and testamentary instruments made out of the United 
Kingdom by British subject**, wherever domiciled at the time of making the will 
or of death, shall be valid if made as required either by the law of th« place where 
made, of the place of the testato-’s domicil at the time of making, or of the country 
where ho had his domicil of origin. 

(c) Hanson, Death Duties (1911), p. 50 ; from which the above definition is 
taken 

(d) Cf. also Finance Act, 1900 (03 & 04 Viet. c. 7), s. 14; Finance Act, 1907 
(7 Ed. VII. c. 13). s. 13 ; Finance (1909-10) Act, 1910 (10 Ed. VII. c. 8), as. 56 (1), 
68, 61 (5), 63, 64. 

(e) Wallace v. Attorney -General (1865), L. II. 1 Ch. 1 (overruling Re Capdevielle 
(1864), 2 H. & O. 985) ; Thomson v. Advocate -Genera l (1845), 12 Cl. & F. 1 ; 
Lambe v. Manuel (1903), A. C. 68. 
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domicil. (a) “ These are cases ” (said Lord Cranworth in Wallace v. 
A.-G., 1 Ch. 1, 9) “of testamentary appointment under English 
instruments, not of wills ; and such an instrument must necessarily 
be construed by our own law, not by that of the domicil of the 
person exercising (Jic power.” 

The primary test of the domicil of the owner having been thus 
qualified in the case of the exercise of a power of appointment, a 
general rule was laid down by Lord Cranworth in the case under 
citation, which has since been extended so as to include, at any 
rate, some cases where the domicil of the owner or predecessor 
at the time of his death was not within the United Kingdom. “ To 
the generality of the words in the second section (16 & 17 Viet. c. 51, 
s. 2) under which a duty is imposed upon every person who 
becomes entitled to property on the death of another, some limita- 
tion must be implied ; and that limitation can only bo a limitation 
confining the operation of the words to persons who become entitled 
by virtue of the hues of this country.' '(b) 

The rule as thus stated was followed (and perhaps expanded) 
by Jessel, M.R.. in Re City this T rusts, (c) where it. was held that 
succession duty was payable in respect of movable property in 
France, which passed by a pre-nuptial settlement made in the 
English language and executed in England with English trustees, 
the owner prior to settlement being the intended wife, who 
was an Englishwoman. The decision was based upon the 
view that the settlement was a British settlement ; that the 
trustees were subject, to British jurisdiction, and that tin* forum 
for deciding upon the claim was British. The facts in Lyall v. 
Lyall were very similar, with the further circumstance that the 
personal property in question was actually situate in the country. 

The next important qualification of the original principle that 
the liability to succession duty depends upon the domicil of the 
owner or predecessor, arose in the case of Attorney-General v. 
Campbell. (d) In this case the testator, who was domiciled in 
Portugal, by his will (made in English form) directed liis executors 
to collect and realise his property in Portugal, to invest the proceeds 
in English Consols, to appropriate a sufficient part to pay a life 
annuity to his sister, and on the termination of the annuity to 
divide the appropriated part amongst his three children. It was 
held that the property having once assumed the form of a settled 
fund in this country, the dividends being receivable and the bene- 
fit) Jit' Lovelaces Trusts (ISfti)), 4 l)o G. & .1. 1140; AV \V alto p's Trusts (1864), 
1 De G. J. & S. 5f». 

(b) Per Lord Cranworth, (\. in Wallace v. A. -ft. ( 1805). L. It. 1 Ch. 1, 9. 

(c) lb Cigala's Trusts ( 1 STS), Ch. T). lift! ; Lyall v. Lyall (1872), L. It, l ft Eq. 1. 

( d ) Altar Hey -tl Literal Campbell (1872), L. K. ft U. L. ;>24, 
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ficiaries resident here, it became liable to succession duty. In Lord 
Westbury’s words : “ After the purposes of administration have 
been answered and distribution made, if a party taking a distribu- 
tive part comes to this country and invests it upon trusts,, it assumes 
the character of a British settlement and British property.” The 
essential feature in this case seems to have been that the trust neces- 
sarily became one which was only enforceable in a British Court. The 
same principle was applied in Re Badart's Trusts (a) by Malins, V.C. 

The rule or test laid down by Lord Cranworth, viz. that succession 
duty is chargeable where the person claiming has become entitled 
by virtue of the laws of this country, has been much considered in 
the recent case of Attorney-General v. Jewish Colonisation Associa - 
tion.(b) It was adopted by A. L. Smith, M.R. ; but the judgments 
of both Collins, L.J., and Stirling, L.J., abstain from expressly 
deciding that the other test suggested in argument was wrong ; 
viz. that the intention that the property was to be brought under 
the protection of the English law, or to have “ an English character 
stamped upon it,” was to be gathered from all the circumstances. 
It was pointed out by Stirling, L.J., that of all the judges who 
have dealt with the question, Lord Cranworth had alone formulated 
any general principle to govern all cases, and that other judges had 
dealt with each case on its special circumstances^ without expressly 
adopting Lord Cranworth's rule. 

The truth appears to be that Lord Cranworth’s rule is not one 
to which it is easy to assign a definite meaning applicable to all 
cases. As used by Lord Cranworth in the first instance, the words, 
“ a person who becomes entitled by the laws of this country ” meant 
“a testator domiciled in this country,” as distinguished from a 
testator whose domicil (in that particular case) was French. There 
is nothing in the judgment to show that Lord Cranworth had in his 
mind such cases as those in which the succession arises, not under 
a will, but under some act inter vivos , such as a marriage settlement. 
On general principles, it is difficult to suggest that any State has 
the right to impose succession duty except in two cases, (a) when the 
predecessor dies domiciled within its jurisdiction, (b) where the 
Jorum administrationis , or court where the successor must sue 
in order to obtain the benefits of the succession (if disputed), is 
within its jurisdiction. There is no doubt that succession duty 
is imposed by English law in cases falling within (a). As to cases 
falling within (b) it is decided by the case of Wallace v. Attorney- 
General (c) that the mere fact of finding the assets within the juris- 

(а) Re Badart's Trusts (1870), L. II. 10 Eq. 288. Of. Re Smith's Trusts (1864), 
12 W. R. 933. 

(б) Attorney-General v. Jewish Colonisation Association (1902), 1 Q. B. 123. 

(c) Wallace v. Attorney-General (1865), L. R. 1 CU. 1. 
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diction is not enough to render them liable to succession duty, Part II 
when the succession is under a will or an intestacy of a deceased Fll orER TY * 
person domiciled abroad. But it appears to be fairly deducibk Cai». VII. 
from the decisions that in all other cases when the Courts of this Movables— 
country have to «be resorted to to give the succession to the Su cctssw n ' 
successor, and when the rights of the successor are declared and 
controlled by English law, succession duty is chargeable. This, 
at any rate, appears to have been the view taken by A. L. Smith, 

M.R., in the Jewish Colonisation Association case. (a) where he 
quotes with approval the language of Jessel, M.R., in In re 
Cigala's Trusts . “ This is personal property in t he hands of 

English trustees ; and you cannot get it. from them except by 
an action in England. That is the true test.” 

It is suggested (b) that, there is a possible case in which succession 
duty is payable in respect of a testator's personal property actually 
found within this country, notwithstanding that he dies domiciled 
abroad. The case supposed is that of a British subject do’ aeded 
abroad, disposing of property here bv a will not in accordance with 
the forms of the law of his domicil, and only valid under Lord 
Kingsdown’s Act (24 & 25 Viet. c. 114). It must, however, be 
remembered that the statute in question only deals with the formali- 
ties of wills ; and that the hnv of the testator's domicil would 
still control the distribution of such a testator's estate. In one 
sense, whenever persona] estate is found actually within this country, 
the title of the successors to it depends upon the Jaw of this count ry, 
because it is the only Jaw which can give or withhold effective 
possession ; but it has already been pointed out that in the case 
of a testator domiciled abroad, this is not sufficient . To ifnpose 
succession duty in the case suggested would be inconsistent with 
the decision in Wallace v. Attorney -General ;(c) and would certainly 
lead to consequences in cases falling within Lord Kingsdown's Act 
which were not foreseen when t hat statute was enacted. 


With regard to personal property not devised by a testator Movable 
domiciled abroad, but appointed under a general power, duly Ju-rpowiTK 
payable under the Succession Duty Acts, such property not being \ 
regarded as the property of the donee of the power, so as to be ilmy 

exempt from succession duty by the fact, of his foreign domicil. (d) u > 

In that case the property had been settled by an English marriage uty ‘ 
settlement, and if the power of appointment had not been exercised, 
would have devolved to the next of kin by the terms of the settle- 


(а) Attorney-General v. Jewish Colonisation Association (1902), I Q. B. 123. 133; 
citing In re Cigala's Trusts (1878), 7 Ch. 1>. 351. 

(б) Hanson, Death Duties (1911), p. 80S. 

\c) Wallace v. Attorn* -y-Gr Herat (1 805), 1 Ch. 1. 

\d\ In n Lovduct (1859), 4 Dt, (J. & J. 304. 

T 
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Part II. ment, without forming part of the estate of the deceased at all. 

* A similar question arose shortly afterwards, in the case of In re 

Cap. VII. Wallop's Trusts, (a) where an English testator by will settled personal 
Movables — estate in the hands of trustees, giving the enjoyment of the income 
Succession. an( j a p 0wer 0 f appointment by deed or will tc. his daughter, and 
appointing certain further trusts in default of appointment. The 
daughter having exercised the power of appointment by will, died 
domiciled abroad, and it was held that the legacies so given were 
liable to succession duty, following the previous decision, under 
s. 2 of the Succession Duty Act (16 & 17 Viet. c. 51). The chief 
distinction between this case and that of in In re Lovelace , just 
cited, was that in In re Wallop's Trusts the death of the testator as 
well as that of the donor of the power had taken place after the 
coming into operation of the Succession Duty Act, s. 4 of which 
provides that where any person shall have a general power of 
appointment, under any disposition of property taking effect upon 
the death of any person dying after the time appointed 
for the commencement of the Act, over property, he shall, 
in the event of his making any appointment thereunder, be 
deemed to be entitled, at the time of his exercising such power, 
to the property or interest thereby appointed as a succession from 
the donor of the power ; and that where any person shall have a 
limited power of appointment, under a disposition taking effect 
upon any such death, over property, any person taking any property 
by the exercise of such power shall be deemed to take the same as a 
succession derived from the person creating the power as a pre- 
decessor. It was expressly pointed out by Lord Crair worth, in 
Wallace v. Attorney -General, (b) that neither of the two cases last cited 
was to be considered as affected by that decision of the House of 
Lords. They were both cases of testamentary appointment under 
English instruments, not of wills ; and such instruments were 
necessarily to be construed by English law, not by the law of the 
domicil of the person executing the power. 

Successions But where a testator dies domiciled abroad, having by will 
EngHsh°triist crea f e ^ an English trust of personal estate, such that one or more 
created by successions will arise under it at a subsequent period or periods, 
foreign will. ^ p ersons beneficially entitled to such successions will be liable 
to pay succession duty on the amounts taken by them, notwith- 
standing the foreign domicil of the testator.(c) Malms, V.C., in 
deciding this case, conceived himself to be bound by the decisions 
of In re CajxlevieUe (d) — which has, however, been shown to be 
distinguishable — and In re Smith's Trusts, (e) where Stuart, V.C., 

(a) (1864), 1 De G. & S. 656. (b) (1865), L. R. 1 Ch. 1. 

(r) In re BadarVs Trusts (1870), L. R. 10 Eq. 288. 

(rf) (1864), 2 H. & C. 085. («) (1864), 12 W. R. 933. 
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had held that succession duty was payable under similar circum- 
stances. The opinion of Malms. V.C., has since been confirmed by the 
House of Lords in the case of Attorney-General v. CampMl.(a) In 
that case? the testator, who was domiciled in Portugal, made a will 
in this country, \^hile on a visit to it, in English form, appointing 
English executors, and desiring that his property should be invested 
in English consols. An annuity was to be paid to a sister of the 
testator during her life, and at her death the part of his personal 
estate which had been set aside for this purpose* was to be divided 
amongst his three children. The ground upon which succession 
duty was payable upon this division taking place was clearly put 
by Lord Hathcrlcy. “ In order to have the personal property 
administered you must seek the forum of that, country where the 
person whose property is in question had acquired a domicil. 
Then, when you obtain possession of that property, you do all t hat 
has to be done in the country to which the testator belonged. The 
question is afterwards, when the property has been so oh' -lined 
and administered, in what condition do you find the fund i You 
find it in the condition of a settled fund. That condition arises, 
no doubt, from the operation of the testator's will ; but I can see 
no difference in consequence of t hat circumstance from its having 
arisen in any other manner, as, for instance, from a deed executed 
in his lifetime, as might have been the case, or supposing he had 
transmitted to his bankers a sum of money to be invested upon the 
same trusts. When there is tiny fund standing in this country in t he 
names of trustees in consols or other property which has a t/uasi local 
settlement — as stock in the funds lias - all the dividends having 
to be received in this country, and the persons who have to be. dealt 
with in respect of it being persons residing in this country, that 
fund is liable to succession duty. The settlement provides for 
the succession, and the interest of each person on coming into 
possession is liable to the payment of duty upon that interest to 
which he so succeeds. . . . In the case of Thomson v. Advocate- 
General (h) and Wallace v. Attorney -General (c) the Court had to deal 
with a fund which was to be administered, and which was in the 
course of administration, before the executor, or the; person on 
whom the duty of administering it was imposed, had cleared himself 
and discharged himself of that duty. In those, cases, he being a 
foreigner (</) (we must take him to be a foreigner, because the original 
owner of the property was a foreigner), you have nothing to do 
with the reception of the duty levied by Acts of Parliament on the 
person whom you are pursuing before a foreign tribunal. But 

(a) (1S72), L. R. f> H. L. 524. (h) (1845), 12 Cl. & V. 1. 

[cj L. 11. 1 Ch. 1 . (d) Foreigner , i.e. in respect of domicil. 
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Part II. when the duties which have been imposed upon him involve the 
Pr oper ty. p] ac j n g 0 f ^he money here in funds within the functions of the 
Cap. VII. judicature of this country, and when you find those funds in a 
Movable state involving succession from one individual to another* then the 
Succession, duty has accrued, and you proceed to levy it.” (a*} Lord Westbury 
put his decision in the same case even more clearly upon the fact 
of the fund being found settled in England, without reference to 
the direction given by the testator’s will. “ You cannot apply an 
English Act of Parliament to foreign property whilst it remains 
foreign property ; but after the purposes of administration have 
been answered, and distribution made, if a person talcing a dis- 
tributive part comes to this country and invests it upon trusts, 
it assumes the character of a British settlement and British pro- 
perty.” In accordance with this principle, it is pointed out (b) 
that it is not necessary that the testator should have directed such 
an investment, but that the liability to duty equally attaches 
where the trustees have power to invest the property here or 
abroad at their discretion, or where it is already actually invested 
in this country ; and a case decided by Bacon, V.C., is cited (c) where 
the rule was applied to the proceeds of American securities remitted 
to English trustees, and paid by them into court in an action 
brought on behalf of the infant cestui quo trust. And where the 
settlement was not by will, but by deed taking into effect inter vivos , 
the property affected being locally situate in England, and con- 
sisting of an English policy of assurance and English consols, the 
person ultimately entitled under the settlement was held liable to 
the payment of succession duty on the amount received by him.(d) 
Personal In the Maine case the real principle was shown by the refusal of Lord 
directed to be ® om ^ly to attach such a liability to the rest of the personal estate 
settled by will on similar trusts, with a direction that it should be 
invested in English funds or lands, the whole of such residuary 
personal estate being locally situate abroad at the time of the 
testator’s death, and none of the proceeds of it having been remitted 
to England at the time of the succession of the person who was 
ultimately entitled under both instruments. 

Nevertheless, it is not necessary, according to a decision of Sir 
G. Jessel, ( e ) that the funds should have been actually brought 
into England, if they are vested in English trustees, so that the 
forum to decide the ownership must be English. In that case a 
settlement made in England on the marriage of an Italian and 

(a) (1872), L. R. 5 H. L. 528. 

(b) Hanson, Heath Duties (1911), p. 613. 

(r) Thompson v. Birch , Bacon, V.O., May 20, 1876. 

(d) lyaU v. Lyall (1872), L. R. 15 Eq. I. 

(e) Me Cigala's Trusts (1878), L. It. 7 CL. D. 351. 
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an Englishwoman vested certain French rentes and shares in the 
Bank of France in English trustees. On the death of the husband 
and wife, the children of the marriage, who were domiciled Italians, 
became beneficially entitled to the trust funds, and the Commis- 
sioners of Inland Be venue claimed succession duty from the trustees. 
The trustees paid a sum sufficient to meet the duty into court 
under the Trustee Relief Act, and, on the petition of the children 
to pay it out to them, it was held that the trust funds were not, 
under the circumstances, exempt from succession duty. It is 
difficult to see how this decision can be supported, except on the 
principle that the funds were constructively in England, because 
it would have been necessary to have recourse to an English Court 
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to obtain payment from the trustees ; and if the trustees, even 


continuing their English domicil, had gone to France, and had there 


either voluntarily or under the direction of the French la w realised 


and paid over the whole trust funds without reserving anything 
to satisfy the English duty, it does not seem clear that the* t ould 
have been made liable here on their return. That the fact of the 
foreign domicil of the person beneficially entitled is immaterial, 
if the trust funds are in England, had already been really decided 
by the case of Attorney-General v. Cam jthcll .(a) but considerable 
weight was attached by Jessel. M.R., in Re Cigala's Trusts , to the 
fact that the settlement under which the trustees took was made 
in England, bv an Englishwoman, according to the forms of the 
English law. 

Notwithstanding the general principle that the law of the Chat n*ln m»J, 
owner's domicil is applicable to personalty generally, it is olivions hc m ”lt y ivro 
that when tin* conflict is on the quest ion as to what is personal not movable, 
estate, liable* as such to duty, the lex situs . being that which alone 
has power to enforce its judgment, must prevail. In the case of 
Chat field v. lierehtoldt(h) the question was whether a rent -charge jmr 
autre vie issuing out of English land was liable to legacy duty as per- 
sonal estate under the English statutes (M C»eo. IT. c. 10. s. 9, and 
J Viet. c. lh>) which make estates ]tur autre vie applicable as personal 
estate in the hands of executors and administrators ; and it was 
held, on appeal, that legacy duty was payable, although the domicil 
of the deceased was Hungarian, and in opposition to the contention 
that the character of personal property was so impressed by the 
English statutes upon the interest in question as to exempt it 
from liability to legacy duty according to the principle of Thomson 
v. Advocate-General. (c) The decision was given on the ground that 
the English law only made it personal property for the purpose of 


(a) (1872), I*. R. 5 H. L. 524. 
(r) (1845), 12 Cl. & V. 1. 


(6) (1871), L. R. 7Eq. 192. 
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charging it with duty, and that it remained, except for this purpose, 
English realty governed by English law. Had it been the law of 
the testator’s domicil that assumed to declare English realty to 
be personal estate, the case would have been too clear for argument ; 
but in the actual circumstances the lex situs ewas given much 
stronger effect, being allowed to change the nature of realty into 
personalty for its own purposes, without exposing it as such to the 
law of the foreign domicil. The decision, however, was clearly right 
on another ground, which has already been discussed. (a) What the 
English law calls personal estate is not co-extensive with the class 
of “ immovables ” according to international law, including as it does 
chattels real, to which the maxim 4 4 mobilia sequuntur personam ” 
does not apply. Chattels real, which are regarded as personal 
property for many purposes by English law, are not thereby 
rendered movables , and it is to movables and movables alone, that 
the maxim is admitted to extend. (6) 

When there is any doubt as to the rate at which legacy or succes- 
sion duty is to be assessed upon the amounts transmitted, the 
status of the recipients and their relation to the deceased must be 
decided according to the law of their domicil. Thus, in Skottowe v. 
Younger) the proceeds of land in England, devised by a British 
subject domiciled in France on trust to sell and piVy the proceeds to 
his daughters born of a French mother before marriage, but after- 
wards legitimated aeeoiding to French law, were held liable to 
legacy duty at the rate of £1 per cent, only, instead of the higher 
rate imposed by the Legacy Duty Acts upon gifts by a testator 
to strangers in blood. This decision must now be regarded as an 
application of the general rule that the legitimacy of a child depends 
upon its domiciliary law ; i.c. the law of the father’s domicil at 
t he time of the birth. {d) In the case of Boyes v. Bedale , where 
the domicil of the testator was English, a daughter born and 
legitimated under similar circumstances was held not to come 
within the description of 44 children *' of her father, though he 
had acquired a French domicil ; but this decision can no longer 
be regarded as law.(c) 

Estate Duly. 

By the Finance Act, 1894 (57 & 58 Viet. c. 30), ( / ) probate duty 
is superseded by a new duty called estate duty. Estate duty, 

(«' Supra , }». 226. 

(b) Fn kc v. Lord Garhcn/ (1873), L. K. 10 Eq. 461, 466; Jarman on Wills (1910), 
vol. i. p. 3, note (t). (c) (1871). L. li. 11 Eq. 474. 

(d) Vide supra , p. 266 ; and liv Goodman's Trusts (1881), 17 Ch. D. 266. 

(e ) Boyes v. Jkdalc ( 1 863), 1 H. & M. 798 ; overruled by Re Goodman's Trusts , supra, 

(/) Cf. also Finance Act. 1907 (7 Ed. VII. c. 13), m, 12, 14-16, 30, Scheds. I., 

III. ; Finance (1909-10) Act, 1910 (10 Ed. VII. c. 8), ss. 54-56 (1), 57, 59-61 (1), 
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although it is leviable on property which was left untouched by pro- 
bate duty, such as real estate, is yet in substance of the same nature 
as the old probate duty. What it taxes is not the interest to which 
some person succeeds on a death, but the interest which ceased by 
reason of a death, (a) 

Estate duty is chargeable — 

(i) Upon all real and personal estate in the United Kingdom 
belonging to the deceased wherever domiciled (sect. 2, sub-s. l).(fe) 
So far as personal estate in the United Kingdom is concerned, 
estate duty merely takes the place of probate duty. So far as 
relates to real estate, it is a new tax. 

(ii) Upon all property passing on the death of the deceased, 
situate out of the United Kingdom, if, under the law in force before 
the Finance Act, 1894, either legacy or succession duty is payable 
in respect thereof, or would be so payable but for the relationship 
of the person to whom it passes (sect. 2, sub-s. 2). It has been seen 
above that where the deceased was domiciled within the V* ited 
Kingdom, legacy duty is payable in respect of all movable pioperty 
situate wit hin or wit hout the United Kingdom, (c) including mortgage 
debts (rf) and also in respect of foreign immovables forming part of 
the assets or a partnership to which the deceased belonged. (c) 

The cases in which succession duty is chargeable have been 
fully discussed in the preceding pages. Speaking generally, it 
is chargeable on all movable property here or abroad when the 
predecessor was a testate or intestate domiciled in the United 
Kingdom, and also upon all movable property here or abroad 
to which the successor becomes entitled by t he law of this country 
or under ail English deed of settlement^/) It is not in any case 
chargeable upon foreign immovables.^/) 

By s. 20 of the Finance Act (1894) it is enacted that, “ where the 
Commissioners are satisfied that in a British possession to which 
this Act applies, duty is payable by reason of a death in respect 
of any property situate in such possession, and passing on such 
deat h, they shall allow a sum equal to the amount of such duty to 
be deducted from the estate duty payable in respect of that property 
on the same death.” 

This section is intended to avoid the incidence of a double duty 
in cases where a testator or intestate is domiciled within the United 

(2), (.*>), 02 -04, or#, 0<i (I), (3), Sclieds. ir., VII. The Finance Aet, 1804 (. r >7 & .08 
Viet. e. 30) is referred to in these as the 44 Principal Aet.” 

(a) Cf. Hu son. Death Duties (1011), p. 70. 

(/>) Cf. 11 a ns v. Att.Alm. (1010). A. C. 27. 

(c) Thom n v. Ad eoca tr- fir nr ml (1840), 12 Cl. & F. J, anl*\ p. 284. 

(d) Lawson v. Commissioners of ini. Jive. (1800), 2 Ir. K. 418. 

(e) Forbes r. Stercn (1870), L. R. 10 Kq. 178 ; Stokes v. Jhicroz (1890), 38 W. R. 
530. Hanson, Death Duties (1011), p. 1 13. 

(/) Ante, p. 286. (g) Ante , pp. 284-286. 
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Kingdom, and leaves movable property in a British possession 
liable to a local succession duty there. Cases may also arise where 
succession duty would have been chargeable, although the deceased 
was not domiciled in England, under the principle discussed in the 
cases already cited. (a) 

The British possessions to which this section applies are those 
to which it has been applied by Order in Council (s. 20, sub-secs. 
3 and 4). They are as given below. 





Reference to 

Colony to which Sect. 20 of the Finance 

Date of Order in 

Statutory 

Act, 1894, has been applied. 

Council. 

Rules and 



i 

Orders. 




Volume. 

Page. 

Bahamas 


1895, May 11 

1895 

125 

Barbados 


1896. Juno 29 

1896 

89 

British Columbia 


„ October 26 

»» 

90 

British Guiana 


„ Feb. 22 


88 

British India . 


1895, Feb. 2 

1895 

123 

Cape of Good Hope . 


„ Aug. 13 


127 

Ceylon . 


„ May 11 

j* 

128 

Falkland Islands 


,, October 3 

»!> 

128 

Fiji 


„ Aug. 24 

J* 

128 

Gambia . 


May 11 ' 

,, 

124 

Gibraltar 


„ July 16 

99 

126 

Gold Coast . 


„ July 16 

»» 

126 

Hong Kong 


M May 1 1 

99 

128 

Jamaica . 


1897, Aug. 3 

1897 

78 

Labuan . 


„ May 18 

„ 

78 

Lagos 


1895, July 16 

1898 

126 

Leeward Islands 


„ July 1C 

** 

126 

Manitoba 


1896, October 26 

1896 

90 

Natal 


1895, July 16 

1895 

126 

New Brunswick 


1897, Feb. 26 

1897 

77 

New Zealand . 


1895, Fob. 2 

1895 

122 

Newfoundland 


„ March 8 

99 

124 

Nova Scotia . 


1 898, October 20 

1898 

263 

Ontario . 


1896. October 26 

1896 

91 

Quebec . 


1897, Jan. 15 

1897 

76 

Sierra Leone . 


1896, Feb. 8 

1896 

87 

South Australia 


1895, May 11 

1895 

125 

Straits Settlements . 


,, May 11 

»* 

128 

Tasmania 


1897, October 13 

1897 

79 

Trinidad and Tobago 


1895, Aug. 13 

1895 

127 

Victoria 


1896, Fob. 8 

1896 

87 

Western Australia . 

• 

1 1895, July 16 
\ 1896, Aug. 1 

1895 

1896 

126 

89 


(a) Attorney-General v. Campbell {1^1%), L. R. 5 H. L. 524 ; Attorney-General v. 
Jewish Colonisation Association (1902). 1 Q. B. 123, ante , p. 289. 
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The locality of movable assets, for the purposes of this section, Part II. 
will be determinable by the same considerations as those formerly 
applicable to probate duty, the authorities as to which have been CUp. VII. 
already c-i^ed .(a) As to immovables, no difficulty can arise. With Movable # — 
regard to mortgages, the locality of a specialty debt is where the ^ M<TCVW,on * 
specialty is found at the time of the death. (b) subject to the pro- Situation of 
visions of 25 & 2b Viet. c. 22, s. 39. (c) Where an estate not com- 
pletely administered includes foreign assets, a share of the residue 
is considered to be situate as an asset in the domicil of the deceased. 

Thus where B. took a share in the residuary estate of A., which 
consisted in part of mortgages on real estate in New Zealand, and 
B. died, it was held that as B.’s executors had the right to compel 
A.’s executors to call in the New Zealand mortgages and pay them, 

B/s share was an asset whose locality was in England, the domicil 
of A. and of his executors being English, so that probate duty in 
respect of such English asset was payable. (rf) Similarly, a legacy 
of a share of the proceeds of sale of real estate in Jamaica pc able, 
to the representative of the legatee, who has died before the sale, 
is considered an English asset, and therefore probate duty is to 
be paid thereon by the representative (r) So, again, the interest 
in property in Assam which passed on the deat h oi two beneficiaries 
was held to be property not situate out of the United Kingdom, 
within the meaning of s. 2, sub-s. 2, of t he Finance Act, 1894, and 
hence was liable both to estate duty and succession duty.( /) The 
character and local situation of an asset is not affected by a sale 
or conversion after the death. (fj) 

(f) Distribution of Movable Personal Estate by Executors and Distribution 
Administrators. — The principles by which the administrafion of by^^maT 
personal estate is governed having thus been considered with representa- 
regard to the appointment and title of the personal representative, 
and the duties payable to the Governments by whose authority or 
permission he acts, it remains to discuss the rules by which he is 
to be guided in satisfying such claims as may be put forward to the 

(a) A rite, p. 280. 

(b) Commissioners of Ini. Rev. v. J tope (1801), A. ('. 470. 

(f) 25 & 20 Viet. c. 22, s. 30. “ For the purposes of stamp duties on probat es of 

wills and letters of administration, debts and sums of money due and owing from 
persons in the United Kingdom to any deceased person at the time of his death on 
obligation or other specialty, shall be estate and effects of the deceased within the 
jurisdiction of Her Majesty's Court of Frobute in Fngland or Ireland, as the ease 
may be. in which the same would he if they wen; debts owing to the deceased upon 

‘tuple contract, without regard to the place where the obligation or specialty shall 

^ at the time of the death of the deceased." 

(d) Attorney-General v. Sudeley (1897), A. C. II. 

(e) Re Smyth , Leach v. Leach (1898), 1 Uh. 89, following Att.-Gc n. v. Sudeley. 

{/) Att.-Gcn. v. Johnson (1907), 2 K. 11. 88b. applying the two previous eases ; 

and cf. in re Manchester, Duncnnnonx. Manchester (1912), 1 Oh. 540. 

(</) Laidluy v. Lord Advocate (1890), 15 A. C. 408; Pearsc v. Penrxe (1838), 

9 Sim 430. 
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Part II. personal estate in his hands. Under this head of the subject come 
Property. ft jj q Ues ^j ons relate to the priority of debts, the marshalling 

Cap. VII. of assets, and the mode of proof against the estate, if it should be 
Movables — insolvent. It is needless to recapitulate the numerous authorities 
Su ccessi on, have already been cited (a) to establish the general rule that 

the distribution of personal estate is governed by the law of the 
domicil. And it is the duty of local or limited administrators to 
remit or pay over to the administrator in the forum of the domicil 
any surplus or balance in their hands of the personal estate got in 
by them. (ft) But with regard to the question of the priority of 
debts, with regard, that is, to its distribution as affects creditors, 
as distinguished from persons beneficially interested, an important 
doubt has been introduced. In a case where the deceased was 
domiciled abroad, and ancillary administration is taken out to his 
effects here, is such local admistrator to be governed by the laws of 
this country or that of the domicil of the deceased, in paying 
creditors who make their claim upon him in this country ? and 
is there any difference as to this between debts originally contracted 
here, and those contracted in the country of the domicil ? Westlake 
and Story (c) lay down positively that the law of the country from 
which the ancillary representative obtained his grant is to be 
followed, on the ground that he is accountable i*> that jurisdiction 
alone. This position, however, involves the assumption that the 
law of that jurisdiction does not adopt the law of the domicil of 
the deceased for such purposes, as it undoubtedly does for the 
general distribution of personal effects, and appears inconsistent 
with the dictum of Abbott, C.J., in Doe v. Vardill,(d) that it is 
part of the law of England that personal property should be dis- 
tributed according to the jus domicilii. It is, however, now settled 
that, in the administration of the English estate of a deceased 
domiciled abroad, foreign creditors of the same class are entitled to 
dividends pari passu with English creditors, (e) and it is said in the 
case cited, by Pearson, J., that the lex fori must prevail, both as to 
the collection of assets, and as to the administration of those assets 
when collected. Prior to this decision the cases appear to have been 
conflicting, and the decision of Sir J. Romilly, M.R., in Wilson v. 
Dunsany,(f) is especially disapproved of by the learned judge. In 

(a) Pp. 239 scq. 

(b) Fames v. Eaton (1880), 16 Oh. IX 407 ; S. 0. 18 Ch. I). 347 ; Enohin v. 
Wylie (1862), 10 H. L. O. 1 ; De la Vicsca v. Lubbock , 10 Sim. 629. 

( c ) Westlake, Priv. Int. Law (1912), § 110, p. 141 ; Story, § 624. 

(d) (1826), 5 B. & 0. 452. 

(e) In re Klmbe , Kannrcuthcr v. Geisclbrecht (1884), 28 Ch. I). 175, 180, re- 
viewing Cook v. Oregson (1854), 2 Drew. 286 ; Eamcs v. Eaton (1881), 18 Ch. D. 
347, C. A. ; and Blackwood v. R. (1882), 8 App. Cas. 82, P. C. 

(/) (1854), 18 Beav. 293. 
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Cook v. Gregson(a) all that was decided was that an Irish judgment 
debtor of a testator domiciled in Ireland was entitled in England 
to priority, according to Irish law, in respect of assets which had 
been brought from Ireland to England. In* the later case of Pardo 
v. Bingham (b) an^ Englishman residing in Venezuela executed an 
instrument there to secure repayment to a creditor of a sum of money 
and the creditor, having registered the instrument in the form 
prescribed by the law of Venezuela, became entitled, bv that law, 
to be paid his debt out of the general assets of the debtor in priority 
to other creditors. The debtor died in Venezuela, but it did not 
appear whether or not he had been domiciled there, and all that 
was decided was that the provisions of the lex loci contractus would 
not entitle a creditor to a priority not given by the law of the 
country where the assets were situate. It was suggested in the 
course of the argument that the deceased was probably domiciled 
in Venezuela, and that the Venezuelan law was entitled to be 
heard on that ground, but Lord Romilly refused to direct an inquiry 
as to this without a special application for that purpose, and gave no 
opinion as to tin* probable effect of such a fact, if it had been ascer- 
tained to exist. There does not, therefore, appear to be any 
authority for saying that a priority given by the law of the domicil 
of a testator or intestate will be disregarded. (c) The argument 
in In re Kloebe<(d) which Pearson. J., rejected, was not an argument 
in favour of rights or priorities given by the lex domicilii '. but the 
barefaced proposition that . 6k foreign creditors have no right to prove 
or get payment in this country at all/’ The answer of the Court 
was that the English law, as the lex fori, gives such a right to all 
creditors, equally with other creditors in the same class. ’i How 
the question of class is to be determined is therefore (if- is submitted) 
still left open ; but there is no doubt that the tendency of the 
judgment in In re Kbrbc is to refer to the lex fori all questions of the 
priority of creditors, as touching matters of procedure, a principle 
asserted in general terms by jurists, (c) and recognised in English 
courts as to distribution of assets under bankruptcy. 


(a) (1854), 2 Drew. 280. C‘f. Blackwood v. The Queen (1882). 8 App. ('as. 82 ; 
Enohin v. Wylie (1802), 10 II. I,. C. 1 ; Siwpsou v. Fogo (1800), I H. & M. 105. 
In llanson Walker (1820), 7 L. 3. Ch. 135, the lex situs as affecting immovables 
was involved. 

(b) (1809), Tj. R. 0 E<|. 485. 

(c) Cf. Jn re Dorlsch, MaUteson v. Ludwig (1890). 2 Ch. 830, where, it was held 
that ill a suit for administration of separate estate of an insolvent partner by 
foreign creditors, the plea that by foreign law the joint estate ought first to be 
exhausted was no defence. Homer, .1., at p. 839, said : “Speaking generally, 
English assets have to be distributed aeeording to English law according to 
priorities recognised bv Courts in this country.” 

( d ) (1884), 28 Ch. I). 175. , „ „ rto 4l . 

(e) De la Vega v. Vianna (1830), 1 B. & Ad. 284; Story, § 323; Westlake, 
(1912), § 341, p. 421. ; Iluber, tom. 2, lib. I, e. 3. 
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In Ex parte Melhourn (a) a marriage contract settling personal 
estate on the wife had not been registered as required by the law 
of Batavia, where it was executed, and consequently was of no 
effect there as against third parties. The husband having subse- 
quently become bankrupt in England, his wife- claimed to prove 
against his estate for the sum settled, and her proof was admitted, 
on the general ground that the question of priority of creditors 
inter se must be governed by the law of the country where the 
bankruptcy takes place, and where the assets of the debtor are 
being administered. In such a case the assets are of course regarded 
as being locally situate there, following the person of the bankrupt. 
The principle is perhaps best expressed in the words of Tenterden, 
C. J. : “ A person suing in this country must take the law r as he finds 
it ; he cannot, by virtue of any regulation in his own country, 
enjoy greater advantages than other suitors here, and he ought not 
therefore to be deprived of any superior advantage which the law 
of this country may confer.” (6) 

(iv.) Assignment of Personal Property by Law on 
Bankruptcy or Insolvency. 

The transfer of personal property by alienation inter vivos and 
by succession by devise or ah infest alo having been now’ considered, 
it becomes necessary to discuss the operation of the universal 
assignments which take place bv operation of law upon the bank- 
ruptcy of the owner. The first question is, to what property of 
the bankrupt do these universal assignments to trustees or assignees 
for the benefit of his creditors extend ? And this question must 
be regarded as quite apart from that which is apparently connected 
with it, as to the effect of a bankruptcy in one jurisdiction in dis- 
charging debts contracted in or sued for in the courts of another, 
depending as it does upon entirely different principles. The 
latter question will be discussed when the nature of obligations is 
treated of, and their inherent liability to discharge. 

The question, then, being simply as to the view taken by 
English Courts of the effect of a bankruptcy in assigning the personal 
property of the bankrupt, it is obvious that two sorts of bank- 
ruptcies have to be considered. It must be seen, first, what effect 
English Courts attribute to an English bankruptcy ; and, secondly, 
what to a foreign one, with regard to property situate both within 
and without the jurisdiction under which the assignment is made. 

(а) (1870), L. R. G Oh. 64 ; see, for the converse case, Thurburn v. Steward (1871), 
L. R. 3 P. C. 478. 

(б) I)c la Vega v. Vianna (1830), 1 B. & Ad. 284, 288. 
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First, then, with regard to an English bankruptcy, by s. 44, sub-s. 2, 
(i.), (ii.), and (iii.), of the Bankruptcy Act, 1883, (a) it is enacted 
that the property of the bankrupt divisible amongst his creditors 
(which is jested in the trustee by s. 54 of the same Act) shall com- 
prise all such property as may belong to or be vested in the bank- 
rupt at the commencement of the bankruptcy, or may be acquired 
by or devolve on him before his discharge (with certain exceptions 
in the previous sub-sections which are immaterial to this question), 
all powers in or over or in respect of property, and all goods and 
chattels being at the commencement of the bankruptcy in the 
possession, order, or disposition of the bankrupt in his trade or 
business, by the consent and permission of the true owner, under 
such circumstances that he is the reputed owner thereof. Chows 
in action , other than debts due to him in the course of his trade or 
business, are excluded from this last category (of goods of which 
he has the reputed ownership). It will be seen that there is thus 
no territorial limitation in the statute, which regards the act mil 
situation of personal chattels as immaterial, on the principle of 
“ mohilia sequuntur personam ” As to real (‘state, s. 108 of t he same 
statute enacts that “ property ” is to include real or personal 
property, whether situate in England or elsewhere : but it has been 
already pointed qut (ft) that, as to real estate and chattels real, an 
assignment is good by the lex situs alone. This extensive operation 
of the statute as to personal chattels is in accordance with the 
view taken by English law ; and it is well established in England 
that an English assignment in bankruptcy operates as a. complete 
and valid transfer of all the personal chattels of the bankrupt, 
wherever they are situate. (r) And this is so, in the contery plat ion 
of English law, whatever the domicil of the bankrupt .(</) fn 

(a) 40 & 47 Viet. e. 52. 

(h) Supra, p. 20.7. As to the effect of tli<* Bitukniptry Act on land in the colonics, 
see per .Jcssel, JV1.K.. in Ex park Royers, Jit Jiouskad (ISSI). Mi Cli. I). 00.7 ; and 
supra, p. 201. 

(c) Phillips v. Hunter (170.7), 2 If. ill. 402; Sill v. Worsirick (1701), I H. HI. 
00.7; Hunter x. Potts (1791), 4 Tr. 1S2 ; Wilson's Case ( 1 7.72). cited 1 11. HI. 09.1 ; 
Seal v. Cottinyham (1704), I H. HI. 1.72, n. ; Ex park Blahs (1787). I ( 'ox, 798; 
Banco de Portugal x. Waddell (1880), .7 App. ('as. 101 ; Jie H ay ward ( 1 897 ), I ('h.905. 

(i d ) The English Bankruptcy Court assumes jurisdiction — under the Bankruptcy 
Act, 1887, s. 0 (1) — if tlu* debtor is domiciled in England, or, within a year Iwfore 
the date of the petition, has ordinarily resided or had a dwelling-house or place of 
business in England. It has been held that occupation of and payment fm a room 
in a London hotel for over twelve months before the jietition was ** ordinary 
residence ” within this section : In re. S orris. Ex park iky Holds ( 1888). ,7 Morr. 1 11 . 
And exclusive occupation, with wife and servants, of live furnished rooms in a 
London house has been held to be “ having a dwelling-house ’* within this section : 
In re. Hccquard (1889), 24 Q. H. 1). 71. On the other hand, a Scotsman who paid 
several visits to London during the required period, sleeping from time to time 
in a lodging-house, woh held not to have u ordinarily resided ” in England during 
the required yierind : Re Erskine, Ex parte Er skint (1897), 10 T. L. II. 72. And 
a dwcl!ing-hou*e abandoned as such is not within the Act, though it remains 
the property of lb' debtor : lie Sordenfdt (1895), 1 Q. ii. 151, 


Part II 
Property. 

Cap. VII. 

Bankruptcy ? 

Effect of 
English 
bankruptcy. 
Bankruptcy 
Act, 1883. 


Bankruptcy 
jurisdiction 
of English 
Court. 



802 


FOREIGN AND DOMESTIC LAW. 


Pkopeety P arte C™ 8 pi n ( a ) ^ was decided, on appeal, that an alien non- 

' trader, domiciled abroad, who contracts debts in England may 

Cap. VII. be made a bankrupt under the Bankruptcy Act, 1869, provided 
Bankruptcy, that an act of bankruptcy has been committed in England, although 
he may have left England before the petition fqr adjudication is 
presented. But the English Court has no jurisdiction to make an 
adjudication of bankruptcy against a foreigner, domiciled and 
resident abroad, who has never been in England, though he may 
have traded and contracted debts in England by agents, servants, 
or partners, and an order for service of a petition abroad will there- 
fore not be made in such a case. (6) The ground of these decisions 
is expressed to be that such a debtor is not subject to the English 
bankruptcy law, and that an act of bankruptcy must be a personal 
act or default. Where a firm carried on business both in Paris and 
London, two of the partners residing in London and three in Paris, 
the Court of Appeal refused to stay the English bankruptcy on the 
application of the French syndic in a bankruptcy in France. (c) 
So, under the older statutes, it was held that the essential requisite 
to make an act of bankruptcy cognisable in our Courts was that 
it should have been committed in England. (d) In Phillips v. 
Hunter , just cited, it was said that no foreign residence — i.e. 
domicil — could exempt an English subject from the operation of the 
bankruptcy laws, whether such residence was temporary or per- 
manent ; but the question of nationality appears now to be im- 
material for this purpose, much less weight being now given to it 
in such matters than was formerly the case. Where the debtor’s 
English domicil is relied on and disputed, it is on the petitioning 
creditor that the onus of proving it lies.(e) 

Where, however, service of English process, whether under the 
Debtors Act, i8G9, or under the Bankruptcy Act, is actually 
effected within this country, the jurisdiction appears to be limited 
only by the statutes under which procedure is taken. Thus it has 
been held that a foreigner who has committed an act of bankruptcy 
in England may be proceeded against under the Bankruptcy Act by 
another foreigner in respect of a debt contracted abroad.(/) It was 

(a) (1873), L. R. 8 Cli. 374 ; 42 L. .1. Bank. 05. 

(b) Cooke v. C. A. Vogcler Co. (1001), A. C. J02. Ex parte Plain , Re Sawers 
(1870), 12 Ch. D. 522. Ex parte Pearson (1892), 2 Q. B. 263. Ex parte Crispin 
(1873) and Ex parte Blain (1879) were decided before the Bankruptcy Act, 1883, 
came into operation ; but they are authorities for the proposition that under that 
enactment an act done by a foreigner cun be an act of bankruptcy only if done 
within the jurisdiction of the Court. The term “ foreigner r ’ is prociunably to 
be ur ’ orstood with regard to domicil and not. to nationality. 

(c) Re Artola Hermanos , Ex parte Chdle (1890), 6 T. L. R. 271 ; 24 Q. B. 640. 

(d) Ex parte Smith (1737), Cowp. 402; lnglis v. Grant (1794), 5 T. R. 530; 
Harden v. James , Dick. 533. 

(c) Ex parte Cunningham , Re Mitchell (1884), 13 Q. B. D. 418; Re Barnc (1886), 
16 Q. B. D. 522. (/ ) Ex parte Pascal , Re Meyer (1870), L. R. 1 Ch. D. 509. 
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contended on behalf of the bankrupt that though his transient Part If. 
presence in England would make him liable to a common law action * >R OPER TY ' 
in respect of the debts contracted abroad, (a) yet it did not render Cat. VII. 
him subject to the service of a debtor's summons under the Bank- Bankruptcy . 
ruptcy Act, for Ajhicli the same jurisdiction was necessary as in 
cases of actual adjudication. (?>) Mellish, L.J., however, expressed 
his opinion that transient presence and the commission of an act of 
bankruptcy in England were sufficient to found jurisdiction under 
the Bankruptcy Act, 1869, whether for the service of a debtor's 
summons simply, or for petition and adjudication. And if a 
bankruptcy notice, based on an English judgment, is duly served 
upon a foreigner transiently present in England, it is no sufficient 
objection that at the date of the issuing of t he notice, the foreigner 
had not yet come within the jurisdiction. (c) Upon a notice so 
served, and subsequent default, there would seem to be no reason 
(apart from statute) why the debtor should not be afterwards 
adjudged bankrupt; but by sect. 0 (1) of the Bankruptcy vet, 

1883, it is made a condition precedent to the jurisdict ‘v.i that 
the debtor should either be domiciled in England, or should have 
ordinarily resided, or had a dwelling-house, or place of business, in 
England within a year before the date of the presentation of the 
petition. The jurisdiction to entertain a bankruptcy petition, 
therefore, founded upon a notice ser ved under circumstances like 
those In re Clark (c) will be confined to cases in which this condition 
is satisfied. But a receiving order under sect. 103 (5) of the Bank- 
ruptcy Act, 1883, is not limited in the same way, and may be made 
against a foreigner who has been duly served in England, although the 
condition of sect. 6 (l) as to domicil, residence, dwclling-l^nise, or 
place of business, is not complied with.(rf) 

By the earlier Bankruptcy Consolidation Act of 18-19 (s. 277) 
foreigners who were traders were expressly made subject to the 
banking laws, and under this and the older statutes it was decided 
that foreign residence was immaterial. (e) The decisions in the 
cases of Ex parte Crispin and Ex parte Pascal , just cited, show 
dearly that the question of domicil need not now be regarded, 
although Story seems to consider it as the basis of the principle Foreign 
now under discussion. It may, of course, be an important r(,sul< ‘ nco - 
element of fact in considering whether an act of bankruptcy lias 
been committed within 4(» & 47 Viet. c. s. 4 (d) : “ If with intent to 
delay or defeat his creditors he . . . departs out of England, or 

(a) Jackson v. Spittall (1870), L. R. T> (!. V. ‘>42. 

(b) Ex parte O'Loghlcn (1871), L. R. 0 Ch. 400, 4 10. 

(c) In re Clark (1896), 2 Q. B. 476. ( d ) In r< Clark (1898). 1 Q. B. 20. 

(f) Alexander v. Va ughan (1776). Cowp. 398 ; A lien v. Cannon (1821), 4 B. & A. 

418 ; Ex parte Smith (i 737), Cowp. 402 ; Williams v. Sunn (1814), 1 Taunt. 270. 
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Part II. being out of England remains out of England, or departs from his 
Pr oper ty. ( j we iii n g.j 10use) or otherwise absents himself.” But where a debtor 
Cap. VII. has a bona fide foreign residence, though retaining an English domicil, 
Bankruptcy . it was held that he did not come within this sub-section by merely 
__ returning to and remaining in his foreign residence. (a) There 
must be something to show an intention to delay and defeat 
creditors, (b) 

It has been held that transient presence will render a foreign 
debtor liable to service of a bankruptcy notice based on an English 
judgment, although at the time of the issue of the notice, the 
debtor had not come within the jurisdiction. (c) Upon a notice so 
served, and default made, there seems no reason in principle why 
the debtor should not afterwards be adjudged bankrupt ; but by 
sect. 6 (1) of the Bankruptcy Act, 1883, it is made a condition 
precedent to adjudication that the debtor should either be domiciled, 
or should have ordinarily resided or had a place of business or 
dwelling-house, in England, within a year before the date of the 
presentation of the petition. The jurisdiction to entertain a 
petition, therefore, founded upon a notice served by means of 
transient presence, will be confined to cases in which this condition 
is satisfied. But a receiving order under s. 103, sub-s. 5, of the 
Bankruptcy Act, 1883, may be made in such a oase, although the 
condition as to residence, dwelling-house or place of business is not 
satisfied. (<Z) It is obvious that this distinction turns entirely on the 
language of the English statute, and does not depend upon principle. 
Foreign English Courts, then, will regard the title of the trustee in an 

ENglish bankruptcy to personal property situate abroad as complete, 
of. but the,, question assumes a slightly different form where this title 

has already been disregarded by a foreign Court, and a creditor of 
the bankrupt has possessed himself, by foreign judicial process, 
of the foreign property. Where such creditor is domiciled in 
England and has notice of the English bankruptcy, the assignees 
have been held entitled to recover the proceeds he had thus appro- 
priated in an action for money had and received, (e) but appear to 
have no right of action against a foreign garnishee, who has paid 
a debt due to the bankrupt estate to the creditor under or in expec- 
tation of the compulsion of a competent jurisdiction (/) From the 

(a) Ex parte Brandon (1884), 25 Oh. I). 500. 

(b) Ex parte Langworthy (1887), 3 T. L. R. 544. Of. Ex parte Gutierrez (1879), 11 

Ch. U. 298 ; In re Campbell (1887 ), 4 Morel 1, 1 98. (c) In re Clark ( 1 890), 2 Q. B. 470. 

(d) In re Clark (2) (1898), 1 Q. B. 20. On the somewhat analogous case of the 
jurisdiction to wind up Companies, see ante . Part 1, Cap. v. 

(c) Hunter v. Potts (1791 ), 4 T. It. 182 ; Phillips v. Hunter (1795), 2 H. HL 402 ; 
Sill v. Worsurick (1791), 1 H. Bl. 005 ; Ex parte Sctndc Railway Co . (1874), L. R. 
9 Oh. 557. 

(/) Le Chevalier v. Lynch (1779), Dougl. 170 ; Clevc v. Mills, Cock. 1704 ; Allen 
Y. Douglas , 3 T. R. 125. 
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judgments in Sill v. Worswick (a) and Phillips v. Hunter (h) Mr. 
Westlake deduces, first, that the title of the assignees ought to be 
preferred to that of any creditor by a foreign Court., if intimated to 
it pendente life, and, secondly, that if it is disregarded by it, an 
English creditor, but not a foreign one, will be compelled in an 
English court to yield the proceeds he has acquired abroad to the 
English assignees. (c) The distinction drawn between an English 
and a foreign creditor is clearly one of nationality in the authorities 
on which this proposition is based ; but Mr. Westlake, though 
speaking of an “ Englishman ” and “ an English creditor,” uses 
language that would lead to the belief that the English domicil 
is or should be the distinguishing test. The distinction between 
domicil and nationality was not so clearly marked at the end of the 
last century, when t hose cases were decided, as it is at present, and 
it is certainly difficult to see now' in what sense an English subject 
W'lio has acquired a foreign domicil, remains subject to the English 
bankruptcy law with regard to his acts done abroad, so as be 
bound by an assignment under it of the property of an English 
bankrupt any more t han other people. 1 f the creditor was domiciled 
in England, and so subject to its laws, the case would be very 
different, but even then there appears no authority in the cases 
cited for saving Hurt he would be compelled to refund, if the foreign 
Court, after due notice of the title of the assignees, had pronounced 
judgment in his favour. All that is said is that no foreign Court 
that respected the comity of nations ought to pronounce such a 
judgment, but that a creditor who recovers in such a way, and is 
not subject to the bankrupt laws of England nor affected by them 
(whatever that may mean), can certainly not be compelled to 
refund, if sued by the assignees. The validity of such a judgment 
if pronounced, being in a certain sense in rented) can hardly on 
general principles be questioned, at any rate as between the parties 
to it. 

Where, there has been no judgment pronounced by the foreign 
Court, but a creditor has merely obtained possession, by foreign 
attachment of the bankrupt’s property, it is clear from the later case 
of Sdkrifj v. Davis (c) that whether there has been a formal intima- 
tion to the garnishee or not of the bankruptcy, the. creditor can 
take nothing by such diligence, and if he can be readied by the 
English Court, will be compelled to refund. If he is neither present 
w f ithin the jurisdiction, nor has property within it, nor comes 

(«) (1701), 1 H. 111. 005. (b) (1705), 2 H. HI. 402. 

(c) Westlake, Priv. ini. Law (1012), § 143, jip. 187. scq. 

(d) Story, § 592 ; McDanicll v. Hughes (1803), 3 East, 307 ; Cammcll v. Unwell 
(1858), 29 L. J. Ex. 350. 

(c) (1814), 2 Rose, 291 ; S. 0. 2 Dow. 230. Sex? also Royal Bank of Scotland 
v. Cuthbert (1813), 2 Rose, 78 ; Smith v. Buchanan (1800), 1 East, 6. 
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Part II. before the English Court of Bankruptcy to prove for other debts 

' due to him in excess of the value of what he has acquired by the 

Cap. VII. foreign process, (a) it is plain that he cannot be reached or in any 
Bankruptcy, way obliged to disgorge. But where a bankrupt estate is being 
administered in England, and the foreign estate of the same debtor 
or debtors is also the subject of a bankruptcy abroad, creditors 
who have received a dividend under the foreign bankruptcy will 
not be allowed to prove in the English bankruptcy unless they 
bring in what they have received abroad. (6) Substantially the 
same rule had been laid down under the Bankruptcy Act of 1861. (c) 
Nor will a foreign creditor be allowed to make any use of a judg- 
ment obtained abroad pending English administration ; though he 
will not be restrained from proceeding to obtain such judgment in 
his own country. (d) And in the case of a foreign judgment in rem, 
based on and declaring the existence of a prior lien in the creditor’s 
favour, on the assets with which it deals, it was held that the 
liquidator in an English winding-up could not recover the proceeds 
from the creditor, (c) In the case just cited the creditor was not 
proving in the English winding-up, but it does not appear that his 
position would have been altered if he had been. The same 
principle is illustrated by Ex parte Dobree,(j) where the only real 
dispute was whether the foreign attachment was. .complete, so as to 
vest the property attached, before the English bankruptcy or not. 
Where the bankrupt was a partner in a firm trading and having 
assets both in England and in the West Indies, and after the English 
bankruptcy a creditor of the firm attached a debt due to the firm 
in the West Indies, it was held that the assignees could not compel 
him t'3 refund the proceeds thus obtained,^) the principle being 
apparently that the English bankruptcy could not affect the partner- 
ship assets situate abroad, as against the foreign creditors and the 
foreign partners. The ordinary rule applicable to the bankruptcy 
of a partner being that the partnership is dissolved, and that the 
trustee in the bankruptcy becomes tenant in common with the 
other partners of the partnership property, who retain their authority 
to deal with the business in order to wind it up, the decision of Sir 
W. Grant in the case just referred to appears to have been correct. 
But if the partners in the foreign firm are the same as those in 

(а) As in In re Oriental Inland Steam Co.. Ex parte Scindc By. Co. (1874), 
L. R. 9 Ch. 557. 

(б) Banco de Portugal v. Waddell (1880), 11 Ch. I). 522; S. C. 5 App. Cas. 161. 

{ ) Ex parte Wilson (1872), L. R. 7 Ch. 490. 

(d) In re Iloyse , CrofUm v. Cro/ton (1880), 49 L. J. Ch. 699. 

(c) Minna Craig Steamship Co. v. Chartered Bank of India (1897), 66 L. J. Q. B. 
162 ; distinguishing In re Oriental Inland Steam Co. (1874), L. R. 9 Ch, 557. 

(/) 0803), 8 Vos. 82. 

\g) Brickwood y. Miller (1817), 3 Mer. 279 ; Waring v. Knight (1765), cited in 
Phillips y. Hunter (1795), 2 H. Bl. 410. 
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England, and both firms are bankrupt, a mere difference in the Part II. 
firm name will not let in a double proof. (a) 1 ropkbty. 

The question of concurrent and competing bankruptcies in Cai\ V I I. 
different countries is one which has often given rise to difficulty. Bankruptcy. 
The general rule has been stated as being that the country of ^ OIM , urrcn t 
the domicil is thfc preferable forum , and that if it is necessary Bankruptcies, 
that there should be but one proceeding in bankruptcy, that 
proceeding should be in the country of the domicil. (b) It would 
therefore seem that in a proper case, where the bankrupt’s domicil 
was foreign, and bankruptcy proceedings were ponding in that 
country, an English bankruptcy might be stayed, though com- 
menced with jurisdiction. There is no instance when this has 
been done in fact, though the possibility of such a course being taken 
is assumed by the language of Lord Coleridge, C.J., in In re ArtoUi 
Hermanns. But in the case of a bankruptcy petition in England 
against a debtor residing (whether domiciled or not appears doubtful) 
in Scotland, it has been held that the existence of a pending Scotch 
sequestration is prima facie a reason for refusing to make . ad- 
judication in England, though there was jurisdiction to do so.(c) 

If the discretion of the Court, in such a case will be exercised by 
refusing to commence bankruptcy proceedings in England, there 
seems no reason why in a proper case it should not be exercised 
by discontinuing or staying English bankruptcy proceedings which 
have been already commenced. 

It is pointed out by Fry, L.J., in the case of Re Arlohi Hermanns , 
that there are three possible views of the duty of the Court on such 
an application. The first is, that where there are concurrent 
bankruptcies each forum is to administer the assets locally situated 
within its jurisdiction, each forum of course allowing all the creditors 
to prove, but applying the doctrine of hotchpot, so as to produce 
so far as may be equality. That each forum has jurisdiction to do 
this there can be little doubt, as in the analogous case of administra- 
tion on intestacy ; (d) but the question would rather seem to be, 
whether the jurisdiction ought to be exercised in this manner, or 
whether (as already suggested) an English bankruptcy ought not 


(a) Banco tic Portugal v. Waddell (18X0), II Ch. I). 52 2: S. C. . r > App. ('as. 
101 . 

(b) I n re Arlola Uermanos , Ex jiarte Chdlt (1800), 24 Q. B. I). 010, 04/ 5. par 
Lord ( 'oleridge. (’..I., citing and approving Steins Case (1813), J Rose, 402. Smith 
v. Buchanan (1800). 1 East, 0 ; and cf. Bartley v. Hodges (1801), 1 15. A S. .‘57 5. 
In re Blithman (18(10), L. It. 2 Eq. 2/5, and In re Davidsons Trusts (187/5), L. Ji. 
15 Eq. 383. 

(c) Ite Robinson (1883), 22 Ch. 1). 810, citing Ex parte. McCulloch (1880), 
14 Ch. 11. 716 f on the question of jurisdiction. So leave to serve? a writ in Scotland 
was refused in the somewhat analogous case of the administration of a trust 
(CressurM v. Parker (1879), 11 Ch. 1). 001). 

(d) Ewing v. Orr-Ewing (1883), 9 App. Cas. 34. 
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Cap. VII. 
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Effect of 

foreign 

bankruptcy. 


to be stayed where the forum of the bankrupt’s domicil has already 
commenced similar proceedings for a like purpose. 

The second suggested rule considered by Fry, L.J., is that every 
other forum shall yield to the forum of the domicil, and ithat the 
forum of every other country shall act only as accessory to and 
in aid of the forum of the domicil — that being the forum concur sus, 
to which all persons interested in the administration of the estate 
are bound to come. “ No doubt there is a great deal in point of 
law and principle to be said in favour of that view, and there are 
certainly some conveniences in it.”(a) It cannot, however, be 
said that this rule has without qualification been accepted ; and 
probably it would be safer to say that ccpteris paribus , the forum 
domicilii has and ought to have the preference. 

The third suggested rule, which would give priority to the forum 
in which bankruptcy proceedings were first commenced, irrespective 
of domicil, provided that there were assets within its jurisdiction, 
need not be seriously considered, as it has never met with acceptance, 
and is described by Fry, L.J., “ as an entirely unreasonable 0110.” 

The effect of an English bankruptcy upon personal chattels 
of the bankrupt situate abroad has been shown above. As to 
the operation of a foreign bankruptcy in England, the same universal 
effect of such an assignment that the English law,, claims for bank- 
ruptcies declared by itself is conceded by it to those which result 
from the laws of foreign countries. Accordingly, it is settled that 
an assignment by a foreign bankruptcy passes all the personal 
property of the bankrupt situate in England, including choses 
in action. (b) Re Blithman (c) is perhaps a little inconsistent with 
this doctrine, Lord Romilly holding that the question whether or 
not an Australian insolvency applied to personalty in England 
depended upon the domicil of the insolvent, who had died since the 
adjudication, and that if his domicil was English, and an Australian 
domicil had not been acquired, the title of his English executrix 
must prevail. It does not appear to have been quite clear whether 
Lord Romilly considered that it was the domicil at the time of 
the adjudication of insolvency or that at the time of the death 
which ought to be regarded, as he uses expressions consistent with 
either view, and mutually contradictory in his judgment ; but 
it is submitted that as the English bankrupt law does not require 
an English domicil to found its jurisdiction, (d) so it should recognise 
foreign insolvencies and bankruptcies without inquiring whether the 

(а) Per Pry, L.J., in Be Artola Hermanos , Ex parte Chdle (1890), 24 Q. B. D. 
640, 648. 

(б) Solomons v. Boss (1764), 1 H. Bl. 131, n. ; Tollett v. Deponthieu , ibid. 132, n. ; 
Potter v. Brown (1804), 5 East, 124 ; Ex parte Cridland , 3 V. & B. 94. 

(r ) (1866), 35 Beav. 219 ; L. R. 2 Eq. 23. (d) Supra , p. 303. 
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subject of them was or was not domiciled in the country where his Part IT. 
bankruptcy or insolvency was declared ; and this view seems to be * >R orKR TY - 
supported by the judgment of James, L.J., in a later case. (a) And for. VIL 
though ft is of course established law that the personal estate of a Bankruptcy . 
testator or intestate shall be distributed according to the law of his ~ ~ 

domicil, vet, in the first place, the Australian assignment under 
the insolvency in the case of Re Blithman ought to have been held 
operative on the English property by English law, as part of the 
law of nations, and not merely bv the Australian statute ; and 
secondly, if it operated at all, it did so at once, so that at the time of 
the death the English property belonged to the assignees under t he 
insolvency, and was not part of the estate of the deceased for 
purposes of succession at all. Where the foreign bankruptcy is 
pending, and the bankrupt, without having obtained his discharge 
under it, is adjudicated bankrupt on a new petition in England, 
it would seem on principle that, there should be no distinction 
between such a case and a case where both the bankru; :« ies are 
English. In such an event it was decided, prior to the bankruptcy 
Act of 1809, that the Court would support, the title of the assignees 
under the later bankruptcy, against those under the earlier one in 
respect of property acquired between the two bankruptcies, but 
not, of course, in* respect of that which the bankrupt had previously 
held.(fc) If the circumstances are such that it is desirable t hat one 
bankruptcy only should be proceeded with, it has already been 
pointed out that the authorities are in favour of giving the pre- 
ference to t he forum domicillii \c) 

All the property of the foreign bankrupt being vested in liisTiili'nf 
assignees, they become of course entitled to his chose# hi action, for fnr V , * rn 
which they may have to come to English courts, and their right to 
sue there in their own names depends in the first place upon t he 
original negotiability or liability to assignment of the obligation 
which it is sought to put in force. If t he obligation was negotiable 
or assignable in its inception, then the assignees may sue in their 
own names. (d) the question not being then of the remedy available, 
which is a matter for the lex fori, (e) but of the nature of the contract. 

If, on the other hand, the chose in action is an ordinary debt, the 
assignees are not, according to the view best supported, entitled to 
sue on it in their own names .(/) In the case of A livon v. Furnival (<j) 
the point was not distinctly raised. There the bankrupt, prior 

(«) 1 7i re Davidson's Settlement Trusts (187.'}), L. It. ltf K<j. 383. 

(b) Morgan v. Knight , 33 L. .1. ('. P. 108 

(c) Ante, p. 307. Be Artola Hennnnos. Ex part : ('h&le (1890). 24 Q. It. 1). 040. 

(d) Jeff erg v. MeTaqqurt (1817), 0 M. & S. 120 ; Wolff v. OxfuJm*, dud. 99. 

(r) Infra, chap. x. ' * (/ ) 1 Volfj v. Oxhofme (1817), 0 M. & S. 92, 99. 

(g) (1834), 1 C. M. & K. 277. 
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to his bankruptcy and the appointment of provisional syndics 
in France, had become the creditor of the defendant on a French 
award and judgment, and the contest was rather whether two 
of the syndics were entitled to sue in their own names by the law 
of France, than whether the English law as to the non-assignability 
of obligations was to prevail. O'Callaghan v. Thomond f (a) where 
the assignee of an Irish judgment, made assignable by an Irish 
statute, was held entitled to sue in his own name, was not cited, but 
the Court were perhaps entitled to apply the principle of that case, 
the debt being on a French judgment. Parke, B., in his judgment, 
treated the plaintiffs not strictly as assignees of the creditor’s 
choses in action , but as mandatories or agents for the creditors under 
the French bankrupt law. In Smith v. Buchanan (6) Lord Kenyon 
said the English law so far gave way to foreign laws of bankruptcy 
that assignees of bankrupts deriving title under foreign ordinances 
were permitted to sue here for debts due to the bankrupt’s estate ; 
but that dictum, if it meant that such assignees were entitled to 
sue in their own names, is certainly inconsistent with the later 
cases already cited, (c) and considerable doubt is thrown by Story, 
§ 565, on the decisions in the two cases mentioned above. The 
general principle that an obligation not assignable in its inception 
cannot be sued for by an assignee, cither for valuable consideration 
or under a bankruptcy, in a form which does not recognise the 
ordinary assignment of choses in action , appears to be strictly 
analogous to the rule as to debts due to the estate of a testator or 
intestate, which requires the personal representative to perfect his 
title according to the lex fori , by taking out administration in his 
own name, before he can recover them by suit. 

By the Judicature Act, 1873, s. 25, sub-s. 6, it is enacted that 
any absolute assignment by writing under the hand of the assignor 
(not purporting to be by way of charge only) of any debt or other 
legal chose in action , of which express notice in writing shall have 
been given to the debtor, trustee, or other person from whom the 
assignor would have been entitled to receive or claim such debt or 
chose in action , shall be, and be deemed to have been, effectual in 
law (subject to prior equities) to pass and transfer the legal right 
to such debt or chose in action from the date of such notice, and all 
legal and other remedies for the same. It would therefore seem 
that the assignees under a foreign bankruptcy could now obtain a 
clee* title to sue in their own names for choses in action of the 
bankrupt in England, by calling upon him to execute to them such 

(a) (1810), 3 Taunt. 81. (b) (1800), 1 East, 6, 11. 

(c) Jeffery v. McTaggart (1817), G M. & 8. 126; Wolff v. Oxholme, ibid. 92; 
Folliott v. Ogden (1789), J H. 131. 131. 
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.written assignment as the section just quoted contemplates, and II. 

° J 1 1 . . Property 

giving the required notice to the garnishee. This distribution of 

assets under a bankruptcy is entirely a matter for the lex fori, under Cap. VII. 
the authority of which the bankrupt has been adjudicated and Bankruptcy . 
distribution ordered. Thus, all questions of the priority of creditors ~ ~ 

must be determined by the law of the country where t he bankruptcy 
takes place, (a) and the question whether or not a creditor's claim 
is capable of proof at all must be referred to the same test. (ft) And 
where double proof against the estates of two bankrupt firms is not 
allowed by English law r , the fact that the first bankruptcy under 
which the creditor has proved was in Brazil will not render his 
proof admissible under the bankruptcy in England. (c) It should 
be remarked, however, that in this case the bills which it was 
desired to make the subject of the proof had been accepted in 
England, so that the English law might have been applied ns that, 
of the place where the contract was to be performed. (f/) Moreover, 
a foreign creditor, residing out of the jurisdiction of t he r < art of 
Bankruptcy, who comes in and proves his debt in an Ei n iish bank- 
ruptcy or liquidation, brings himself thereby within the general 
jurisdiction of the Court as to the administration of the estate 
just as if he were residing within it ; so that an order can be made 
upon him to restore property of the bankrupt or debtor improperly 
in his possession. (e) It. would seem that the mere fact, of a foreign 
assignee being present in England with assets in his hands will 
not warrant an English Court in assuming to control his manage- 
ment of the estate, at any rate unless it is sufficiently shown that 
the bankrupt has failed to obtain justice in the ordinary courts of 
the country where the bankruptcy took placed/) And # the fact 
that a creditor in an administration suit has obtained an advantage 
by means of a foreign attachment upon foreign assets, in respect 
of a debt barred by the English Statute of Limitations, but not by 
the foreign law r , will not be a reason why an English Court should 
call upon him to account for these proceeds or brings them into 
hotchpot wdien he is proving under the English administration for 
another debt.(f/) But it has already been shown that, where the 
estate of the same debtor is being administered both in England and 
abroad, a creditor who has received a dividend under the, foreign 

(a) Thurhurn v. /Steward (1871), L. R. 3 1*. C. 478; Pardo v. Binyham (1801)), 

L. R. 0 Eq. 480. 

(b) Ex parte Mdbourn (1870), L. It. 6 Ch. 04. 

(c) Ex parte Goldnmid (1850), 7 If. L. 785 ; S. I IK; G. & .1. 257. 

(d) See judgment of Turner, L.J. (1850), 1 Do (_«. & J. 285, and Don v. Lippmmn 
(1837), 5 Cl & F. 1. 

(r) Ex parte liotjertson, Tie Morton (1875). L. It. 20 Eq. 733. 

(/) Smith v. Moffntt (1H05), L. R. I Eq. 307. 

(y) In re Bowen , Strathmore v. Vane (1880), \V. N. 53. 
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Part II. in Thwrburn v. Steward , the wife was allowed in the case last men- 
Pr oper ty. following the English law, to prove for a sum agreed to be 

Cap. VII. settled upon her, though the law of Batavia, where the parties 
Assignments were domiciled and the settlement was made at the time of the 
°n marrta.gr. marr j a g e> rendered the contract of settlement .invalid, as against 
creditors, for want of registration. Nor is the law of the matri- 
monial domicil necessarily that which regulates the interpretation 
and construction of settlements of personal property made on 
marriage. In interpreting ambiguous or technical expressions, 
the domicil of the parties is an element which ought to be taken 
into consideration, (a) but where there is no expression of a contrary 
intention, a marriage settlement, like an ordinary contract, is to 
be interpreted according to the law of the country where it is 
executed.(t) In the words of Story, the general rule is in no case 
Conflict more firmly adhered to than in cases of nuptial contracts and 
/ocTand lex settlements— that written agreements are to be construed and 
domicilii. enforced according to the lex loci contractus. (c) In most of the 
cases, however, the place of the matrimonial domicil is also that 
where the settlement is executed, and a conflict between the two 
laws does not arise. Westlake says, on the same subject, that 
while the external and formal requisites depend generally on the 
place of celebration, the interpretation generally, and the legality 
and operation always, depend upon the domicil. (d) In Anstruther 
v. Adair (e) the domicil of the parties was Scotch, and an ante- 
nuptial contract, affecting the personalty which was the subject- 
matter of the suit, had been entered into in Scotland. In holding 
that the contract must be governed by the Sctoch law, Lord 
Brougham said nothing to indicate whether the law was adopted 
as being lex domicilii or lex loci contractus , but rested his judgment 
solely on the ground that the intention of the parties would be 
defeated if the Scotch law was not followed. The intention of 
the parties is, no doubt, the true governing principle, if it can 
be ascertained, but the question is whether the law of the matri- 
monial domicil, or that of the place where the contract is entered 
into, is most likely to be in the minds of the contracting parties.(/) 
And though Westlake, in the passage quoted, refers the interpreta- 
tion of marriage contracts to the law of the domicil, he elsewhere 
expresses a view more consistent with that taken by Story, when 

(a) Lansdowne v. Lansdoume (1820), 2 Bligh, 60, 87. 

v £) Holmes v. Holmes (1830), 1 Iiuss. & My 660 ; Jjunsdowne v. Lansdoume, 
2 Bligh, 60 ; Trimbey v. Vignier (1834), 1 Bing. N. C. 151, and infra, chap. viii. (ii). 

(c) Story, §276. (d) Westlake, Priv. Int. Law (1912), pp. 86, seq. 

(e) (1834), 2 My. & K. 513. 8ee War render v. Warrender (1835), 2 Cl. & F. 468 ; 
Rawer v. Shuts (1792), 1 Anstr. 63. 

(/) Cf. also Be BanJces , Reynolds v. Ellis (1902), 2 Ch. 33 ; Sawrey-Cookson v. 

- Sttwrcy-Cookson’s Trustees (1905), 8 F. (Ct. of Sess.), 157. 
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treating of the interpretation and construction of contracts Part II. 
generally. (a) Foubert v. Tur$t,(b) again, was a case where the Pr ofkr ty - 
place of the matrimonial domicil, at the tim'e of the execution of Cap. VII. 
the contract, was also the place where the contract was executed, AssujnmtnUs 
and there is nothifig in the decision to support either law at expense OH nwrrta W • 
of the other. A different state of things existed in Duncan v. 

Cannan,(c) but there the marriage contract, though prepared and 
signed in England, was in the Scotch form, so that the intention of 
the parties to be governed by the Scotch law was clearly indicated. 

And as Lord Justice Knight Bruce, in giving judgment, attached 
as much weight to this fact as to the domicil of the husband, it is 
hardly an authority for the law of the domicil as opposed to t hat of 
the place of the contract in cases where the forms prescribed by 
the latter law are adopted. In Estc v. Smyth (d) the marriage 
contract was executed, and the marriage celebrated in France, and 
the validity of the former by its terms depended upon that of the 
latter. The parties were English by nationality, and the niaiTiago 
was celebrated at the English Embassy. Lord Romiliv in effect 
held, that whether this was a good marriage or not by the law of 
France, it was good in an English Court, and that; the contract (to 
that extent) must be construed by English rules. But as to tin* 
general rights of the parties, he held that the French law must 
prevail, and that the contract must be expounded by it, in order 
that the intention of the parties might be carried into effect. Of 
the matrimonial domicil nothing is said in the judgment, except 
that the fact of the parties being resident in France at the time of 
the execution of the contract was immaterial, and Westlake says 
of this case that the domicil was really French, and the Contract 
interpreted by French law. So far as this is true it is obvious that 
the case is not an authority for the law of the matrimonial domicil 
as opposed to that of the place of the execution of the contracts. 

In Guefratte v. Young {e) the law r of France, which was the domicil 
of the husband and the locus celebrationis, was expressly adopted 
by the nuptial contract. 

The dictum just cited, to the effect that the legality and operation Ux dnmwiHi 
of marriage contracts depend always upon the law of the inatri- 1V10 r 1 1 !' Y 

monial domicil, cannot now be accepted in its entirety, at any rate 
with regard to a settlement made in England in a case where the 
domicil of the husband only is foreign. In such a case it would 
seem that an English Court will be indisposed to allow the subse- 
quent operation of the settlement to be interfered with by any act 

(a) Westlake, p. 301. (b) (1702). Piw. Ch. 207 ; 1 Jim. P. <\ 38. 

(r) ( 18.54), 18 Bcav. 128: 7 Do («. M. & (J. 78. 

(d) (1854), 18 Beav. 112. p) (1851), 4 lie (;. & .Sin. 217. 
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other post-nuptial powers and obligations — i.e. the law of the 
matrimonial domicil. The case seems therefore to fall rather within 
the category of those in which the construction and incidents of 
contracts are referred to the law indicated by the intention of the 
parties. (a) 

It has been hitherto assumed that the matrimonial domicil 
at the date of the marriage remains unaltered ; but the possibility 
of its change must also be considered. It is obvious that inasmuch as 
it is in the sole power of the husband to alter the matrimonial 
domicil for any other he may select, such an alteration ought not 
to affect any rights of the wife actually vested in her by pre-nuptial 
contract. Where a written settlement has been entered into on the 
marriage, it has never been contended that the rights created by it 
could be affected by a subsequent change of domicil : but in 
Lashley v. Hog, (6) it was held by Lord Eldon that where a domiciled 
Englishman acquired a Scotch domicil after his marriage in England 
(without a settlement), the distribution of his personal estate 
was governed by Scotch law, and that his wife (who predeceased 
him) was entitled to her share. It must be noted that neither 
husband nor wife had by their marriage acquired any rights in the 
property of the other, and the only question was, whether on the 
death of the husband, the distribution of his property was to be 
regulated by the law of his then domicil or not ? It is difficult to 
see that this question could be answered in any way but one, but 
some expressions used by Lord Eldon in giving judgment have been 
used to support the contention that the rights acquired by a French 
wife of “ communaute des biens ” were lost by the subsequent 
acquisition by the husband of an English domicil. (c) The House 
of LorJs, in the case cited, held that the rights of the wife, acquired 
by marriage when the domicil was French, were not affected by 
the acquisition of an English domicil afterwards, on the ground 
that French spouses, marrying without a written settlement, 
impliedly contract for a communaute des biens under the French 
code. It does not appear that the correctness of Lashley v. Hog is 
affected by this decision. The argument that English spouses 
similarly enter into an implied contract that their property shall 
be regulated by English law, has no doubt some plausibility. The 
distinction appears to be that in the case of an English marriage, 
the distribution of the property on the husband’s death depends 
upon the fact whether or not he dies intestate, which is in his own 
power. The wife therefore acquires no vested rights in his property 

(а) Infra, Pt. III., chap. viii. (d), (1) ; and see In re Bankes, Reynolds v. 
Ellis (1902), 2 Ch. 333, 342. 

(б) (1804), 4 Paton, 581 ; S. C. I Rob. Sc. App. Ca. 24. 

(e) Re De Nichols, De Nichols v. Curlier (1900), App. Ca. 21. 
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by marriage, and does not contract for any. Consequently, there 
seems to be no reason why, at his death, the la w of his domicil should 
not regulate the succession. 

It is piobably on the peculiar importance of the law of the 
matrimonial domicil on all questions arising out of the marriage, 
that those decisions are really founded, which refer the question of 
capacity to enter into a matrimonial contract as to property to 
the lex domicilii , in preference to the lex loci. (a) The question of 
capacity to contract, however, will be found treated at some length 
under that heading.(t) 

(a) Cooke's Trusts (1887), 50 L. J. Cli. 037 ; Coojsr v. Cooper (1888), 13 App. Can. 
88, 108. 

(b) Infra, chap. viii. 
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APPENDIX TO CHAPTER VII. 

THE WILLS ACT, 1861. 

24 & 25 Vict. cap. 114. 

An Act to amend the Law with Respect to Wills of Personal Estate made 

by British Subjects. 

Be it enacted by the Queen’s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, as 
follows : 

1. Every will and other testamentary instrument made out of the United 
Kingdom by a British subject (whatever may be the domicil of such person 
at the time of making the same or at the time of his or her death) shall, as 
regards personal estate, l>e held to Iks well executed for the purpose of being 
admitted in England and Ireland to probate, and in Scotland to confirmation, 
if the same be made according to the forms required either by the law of the 
place where the same was made, or by the law of the place where such person 
was domiciled when the same was made, or by the laws then in force in that 
part of Her Majesty’s dominions where he had his domicil of origin. 

2. Eveiy will and other testamentary instrument made within the United 
Kingdom by any British subject (whatever may be the domicil of such person 
at the time of making the same, or at the time of his or her death) shall, as 
regards jjersonal estate, be held It) be well executed, and shall be admitted in 
England and Ireland to probate, and. in Scotland to confirmation, if the same 
be executed according to the forms required by the laws for the time being 
in force ih that part of the United Kingdom where the same is made. 

3. No will or other testamentary instrument shall be held to be revoked 
or to have become invalid, nor shall the construction thereof be altered, by 
reason of any subsequent change of domicil of the person making the saute. 

4. Nothing in this Act contained shall invalidate any will or other testa- 
mentary instrument as regards personal estate which would have been valid 
if this Act had not been passed, except as such will or other testamentary 
instrument may be revoked or altered by any subsequent will or testamentary 
instrument made valid by this Act. 

5. This Act shall extend only to wills and other testamentary instruments 
made by persons who die after the passing of this Act. 
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CHAPTER VIII. 

CONTRACTS. 

Inasmuch as the greater part of the contracts entered into in 
the transaction of the ordinary business of life relate more or 
less directly to 'property, of one kind or another, it has been necessary 
in the course of the preceding pages, while speaking of the operation 
of local and foreign laws upon movable and immovable property, 
to refer more than once to the relation to the same la .vs of the 
contracts by which such property is dealt with, and to show that 
the operation of those contracts is often modified and governed 
bv the effect of the lex situs upon the subject-matter with 
which they are concerned. The necessity of treating of the rights 
and capacities of persons has similarly given rise to a discussion, 
which would otherwise have been premature, of the effect which 
such strictly personal qualifications have upon the contracts into 
which the persons enter. It is nevertheless possible, theoretically 
speaking, to consider the subject of contracts by itself, abstracting 
them in theory from the persons who make them and the property 
which they concern. In practice it will no doubt frequently be 
lound that the law of persons, and the law of property, arise either 
singly or together to compete with the law of contracts for the 
ultimate decision of the particular case which is the subject of 
inquiry ; but this is a difficulty which is not confined to private 
international jurisprudence, and occurs with equal frequency in 
the investigation of ordinary municipal law. But the inevitable 
result must be, that just as, in the consideration of the claims of 
English law to regulate things and persons, it was not practicable 
to escape entirely from its operation upon contracts, so in the 
discussion of contracts, it will be impossible uniformly to ignore the 
law of persons and tilings. 

In considering the jurisdiction assumed by English law over 
contracts, and the extent of its right to determine and define 
those which come before it, the following factors must be regarded 
as important : (i.) The place where the contract was made, or the 
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locus contractus celebrationis ; (ii.) the place where the contract 
is to be or was to be performed, or the locus solutionis ; (iii.) the 
situs , or situation of the property with it is intended by the con- 
tracting parties to affect ; (iv.) the status of the contracting parties 
themselves ; and (v.) the operation of the lex fori upon the remedy 
which the litigants seek to obtain from the English Court. 
The questions of situs rei and status 'personas have already been 
discussed, and the whole subject of remedies will be considered when 
treating of Procedure ; (a) but it will not be practicable to keep 
the consideration of contract law as a whole entirely distinct from 
these last-mentioned branches of the subject. It is proposed to 
treat here of contracts from their inception to their enforcement 
according to the natural order in which the difficulties arising from 
the subject present themselves. 

(i.) Jurisdiction as to Contracts. 

It is not proposed to enter into the questions of jurisdiction 
which are peculiar to Roman jurisprudence and to the systems 
of those countries which are derived from the civil law. The 
distinctions between the forum rei , the forum domicilii , the forum 
actor is, the forum rei slice, the forum rei ye si x, and the forum 
rei solvcndce are of little practical importance to the English 
lawyer, (b) whose object is to inquire simply liow far the statutory 
and common law powers of his own Courts extend, and over what 
matters they will assume and maintain jurisdiction. 

The jurisdiction which entitles the tribunals of a ny State to pro- 
nounce judgment in personam , arises from its sovereign territorial 
power. “ Extra territorium jus dicenti impune non paretur”(c) 
The subjects of a State, bound to it by the tie of allegiance, are in a 
special and theoretical sense under the control of their lawful 
Sovereign wherever they go. This is illustrated in English law 
by the practice of serving a writ upon a British subject out of 
the jurisdiction, but notice of the writ only upon a foreigner. But 
for the purpose of enforcing contracts between individuals, the 
State does not ordinarily look to their nationality as a test of its 
competence. It looks rather to see if it is competent in fact to 
entertain the suit, and enforce its own decree. “ Territorial 
jurisdiction,” says Lord Selborne, “ attaches (with special excep- 
tipns) upon all persons either permanently or temporarily resident 
within the territory while they are within it ; but it does not 

(a) Infra , chap. x. 

(b They may be found discussed in Story, §§ .532-538 ; Westlake, Priv. Int. Law 
(1912). pp. (5, 241, seq. J. Voet, Pandect.) tom. i. lib. 5, § 77, seq. 

(c) Pig. II. i, 20 ; cf. Story, § 539. 
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follow them after they have withdrawn from it. and when they Part III. 
are living in another independent country. It exists always as to AcTS ‘ 
land within the territory, and it may be exercised over movables Cap. VIII. 
within ttie territory ; and in questions of status or succession Contracts— 
governed by doyiicil, it may exist as to persons domiciled, or ^ ur i8(iiCt wN ‘ 
who when living were domiciled within the territory . . . but 
no territorial legislation can give jurisdiction, which any foreign 
State ought to recognise, against foreigners who owe no allegiance 
or obedience to the Power which legislates. “(a) 

The element of the English Common Law, which as a matter 
of fact prevented these questions from ever arising in its adminis- 
tration, was the technical rule of venue, which divided all actions Rules of 
into two exhaustive classes, local and transitory. Local actions venm> * 
were those connected in any way with the soil, which it was always 
necessary to bring in the country where the cause of action arose, 
and the distinction arose in the following way. By the old Common 
Law the jurors were to be summoned from the particuhu place or 
neighbourhood ( vicinetum , visne) where the facts happened, it 
being then thought highly desirable that they should be cognisant 
of their own knowledge, (b) apart from the evidence 1 , of the matters 
in dispute. It was therefore necessary, for the guidance, of the 
sheriff in executing the writ of venire facias, that the pleadings 
should show what the place or neighbourhood was,(c) and the 
term “laying the venue*’ was given to the required allegation. 

But in course of time the jury began to be summoned no longer as 
witnesses, but as judges, to receive the facts from the testimony 
of others judicially examined before the.m.fr/) and the necessity of 
their being summoned from the vicinclum where the facts occurred 
— in other words, the necessity for that reason of the venue being 
truly laid — ceased. It was from this time that the distinction 
between local and transitory actions began ; the former including 
all matters necessarily involving the idea of a certain place or 
part of the soil, the latter those which affected the person, or 
the movables which follow the person, and which might there- 
fore have happened anywhere. With regard to local actions 
it was held that if the venue alleged in the margin of the pleadings 
was untruly laid — i.e. if on trial the action appeared to be con- 
nected with the soil of some place outside the county of the venue 
as laid — the variance was fatal, and the plaintiff failed. If, on the 
other hand, the facts of the action were tra nsitory — i.e. such as might 
have occurred anywhere — the fact that the venue, as laid, was not 

(а) Sirdar Singh v. Rajah of Farid hole (1894), A. <\ 070, 083. 

(б) Co. Litt. by Harg. 125 a, n. (I). 

(c) llderton v. Ilderton (.1793), 2 Ji. 111. 101 ; Co. Litt. J25 a, b. 

(d) Stephen on Pleading, 7th cd. p. 235. 
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Part III. the place where they were actually proved to have happened, was 
AcT8, immaterial.(a) The consequence was that any contract, not directly 
£ap. VIII. connected with the soil, could be sued on in an English court without 
Contract* r— regard to the place where it arose or was to be perforated, if the 
Jur isdict ion . defendant could be only rendered amenable to the Court’s process, 
and service could be effected upon him according to its regulations. 

The former practice of the Common Law and Chancery Courts 
differed in several essential points. At common law personal 
Effect of service within the realm was necessary until 1852. The Common 
Procedure iaW ^ aw ^ roce( i ure Act of that year permitted service abroad (except 
Acts. in Scotland or Ireland) in actions against both British subjects (s. 1 8) 

and foreigners(fc) (s. 19), when there was a cause of action which 
arose within the jurisdiction, or in respect of the breach of a con- 
tract made within the jurisdiction ; and the Court or a judge, on 
being satisfied by affidavit of these facts, and that reasonable efforts 
were made to effect service of the writ, which had come to the 
defendant’s knowledge, were empowered to dispense with service 
altogether, (c) It will be seen that the limitation confining this 
statutory power to cases in which there was a cause of action 
which arose within the jurisdiction, or in respect of a breach of a 
contract made within the jurisdiction, may be construed in two 
ways : first, as confining the statutory power in* respect of actions 
on contract to cases where the contract was made within the juris- 
diction ; and secondly, as including cases where the contract was 
made abroad, but the breach took place in England- -this second 
construction regarding the breach of a contract as a “ cause of 
action ” within the meaning of the first part of the limitation. 
Upon ihis question the Courts at Westminster at first ‘held divided 
views ; the Queen’s Bench adhering to the view that it was insuffi- 
cient that the breach of a contract should take place within the 
jurisdiction, if the contract itself was made abroad, (d) while the 
Courts of Common Pleas and Exchequer acted upon the opposite 
construction. (e) In consequence of these conflicting decisions a 
conference of the judges was ultimately held upon the subject, 
and the view taken by the Court of Common Pleas in Jackson v. 
Spittall was accepted as binding once for all :(/) so that according 

(а) Mostyn v. Fahrigas (J 774), 1 8m. L. 0. (1903), p. 591, and cases cited in 
note. So for torts to realty abroad, no action lay in England ; secus, as to personal 
wrongs, Skinner v. East India Co. (1605), cited in Cowjier, 167, 168. 

(б) Foreigners resident in Scotland or Ireland might be served there, though 
British subjects were exempt : Day’s C. L. P. Acts, p. 58, n. 

(c) Binet v. Picot, 28 L. J. Ex. 244. 

(a) Alihusen v. Malgarejo , L. R. 3 Q. B. 340 ; Cherry v. Thompson, 
L. R. 7 Q. B. 573 ; and see Stchel v. Borch , 2 H. & C. 954. 

(«) Jackson v. Spittall (1870), L. R. 5 C. P. 542; Durham v. Spence (1870), 
L. R. 6 Ex. 46 ; Vaughan v. Weldon. L. R. 10 C. P. 48. 

(/) Vaughan v. Weldon , L. R. 10 C. P. 48. 
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to this, the latest authority, a plaintiff was entitled under the Part III. 
Common Law Procedure Act, 1852, to serve the defendant abroad, AcT8 ‘ 
if he could show that the contract was either made or broken within Cat. VIII. 
the jurisfliction. Contracts— 

The subject, however, is now regulated by Order xi. rr. 1-7, Jur t8dtct ion - 
of the Rules made under the Judicature Acts, 1873, 1875, which Service out of 
is intended by the Legislature to be exhaustive, and to supersede i uri8tl,ctlon - 
the former practice. («) Bv r. 1 service out of the jurisdiction 
may be ordered wherever (inter alia) “ the action is founded on 
any breach or alleged breach within the jurisdiction of any contract, 
wherever made, which, according to the terms thereof, ought to be 
performed within the jurisdiction, unless the defendant is domiciled 
or ordinarily resident in Scotland or Ireland.” Under this rule 
the breach is the only essential ; and it has been held that an order 
was rightly made limiting the plaintiff's right of action after service 
was effected to the subject-matter in respect of which the writ 
could be properly served under this rule.(&) The rule is therefore 
one dealing with jurisdiction, not with procedure. Them must be 
a breach within the jurisdiction of a contract which bv its terms 
ought to be performed within the jurisdiction ; but it is not, of 
course, necessary that this should appear in express words. (r) 

• 

(a) He Eager (1883), 22 Ch. D. 8(i ; Supreme Court ltules, 1883, Order xi. r. I : — 

“ Service out. of the jurisdiction of a writ of summons or notice of a writ of summons 
may he allowed by the Court or a judge whenever : 

(a) The whole subject-matter of the action is land situate within the juris- 
diction (with or without rents or profits) ; or 

(b) Any net, deed, will, contract, obligation, or liability affecting land or 
hereditament* situate within the jurisdiction is sought to he construed, 
rectified, set. aside, or enforced in the action ; or 

(c) Any relief is sought against any person domiciled or ordinarily # residcnt 
within the jurisdiction ; or 

(d) The action is for the administration of t he personal ('state of any deceased 
person, who at the time of his death was domiciled within the jurisdiction, 
or for the execution (as to property situate within the jurisdiction) of 
the trusts of any written instrument, of which the person to he served 
is a trustee, which ought to be executed according to the laws of 
England ; or 

(e) The action is founded on any breach or alleged breach within the juris- 
diction of any contract, wherever made, which according 1o the terms 
thereof, ought to be performed within the jurisdiction, unless the defendant 
is domiciled or ordinarily resident in Scotland or Ireland ; or 

(f) Any injunction is sought as to anything to he done within the juris- 
diction, or any nuisance within the jurisdiction is sought to he prevented 
or removed, whether damages are or are not also sought in respect 
thereof ; or 

(g) Any person out of the. jurisdiction is a necessary or proper parly to an 
action properly brought against some other person duly served within 
the jurisdiction. 

See, as to (g). Wilted w Galbraith (1893), 1 15. 431, 577. Cf. also the rules 

of July 1903, August 1909, March 1911, May J9I2. See further infra on process, 
chap. x. 

(b) Thomas v. Duchess of Hamilton (1889), 19 Q. 13. D. 592. Cf. Harris v. 

Fleming (1879), 13 Ch. D. 208. 

(c) Duval <b Co. Ltd, v. Cans (1904), 2 K. B. 085, ('. A. ; Crozier ; Stephens 
<0 Co. v. Auerbach (1908), 2 K. 15. 101, C. A. 
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It must follow from the language. (a) Thus, where an act has to 
be done by a person resident within the jurisdiction, or a pay- 
ment made, the contract for the act of payment is within the rule. (6) 
If the contract is to deliver goods, and the property passes in 
England, non-delivery is a breach ‘ within the jurisdiction ;(c) 
but if, on the other hand, the property passes in a foreign country 
non-delivery is not such a breach. (d) But it is not sufficient that 
damages should accrue within the jurisdiction \{e) or that a letter 
amounting to a breach of contract, posted out of the jurisdiction, 
should be received within it.(/) It is also insufficient to show that 
the contract may or should be perfomed in England. The cir- 
cumstances must be such that the contract must be performed 
wholly, or in part, in England. (f/) So that, if the contract is one 
that, according to its terms, can wholly be performed abroad, or 
may be performed either in this country or abroad, leave to serve 
out of the jurisdiction will be refused. (A) Where there is prima 
facie evidence of a breach within the jurisdiction, and the breach 
is disputed on the other side, leave is granted, unless the prima 
facie case is entirely displaced. (i) 

The exception as to defendants domiciled or ordinarily resident 
in Scotland or Ireland is not based on any principle of international 
law, but is due to the energetic guardianship by* Scotch and Irish 
members of the interests of their constituencies. There can be 
no reason in the nature of tilings why a Scotchman who has con- 
tracted to pay money in London should not be as amenable to the 
process of the English Courts as a Frenchman in a like position 
would be ; but it has already been seen that under the Common 
Law Procedure Acts there was no powder of serving Scotchmen or 

(a) Bell v. Antwerp, London, and Brazil Line. (189J), 1 Q. B. 103, C. A. ; Hoerlcr v. 
Hanover Works (1893), 10 T. L. It. 22, 103, C.A. 

(b) Reynolds v. Coleman (1887), 30 Ch. I). 453 ; Roly v. Snacfell Co,, 20 Q. B. D. 
152 ; Daniels v. Oakley, 28 Sol. Journ. 477. 

(r) Nathan v. Reitz (1888), 4 T. L. It. 570. 

{d) Crozicr, Stephens rf; Co. v. A uerbach (1908), 2 K. B. 101, 0. A. 

(e) Shearman v. Findlay (1883), 32 W. It. 122. This has held otherwise under 
the Rules of 1875, which wore superseded by those cited. See also Moritz v. 
Stephan (1888), 30 W. It. 779 ; and, for examples, see Call v. Oppenheim (1885), 
1 T. L. R. 023 ; H assail v. Lawrence (1888), 4 T. L. It. 23 ; Watson v. Dreyfus, 
ibid. 148 ; Nathan v. Seitz, ibid. 570 ; Barrow v. Myers, ibid. 441 ; WancJce v. 
W ingreen ( 1 889), 5 3’. L. R. 090. 

( / ) Holland v. Bennett (1902), 1 K. B. 807 (a case of notice of dismissal given by a 
foreigner resident abroad by a letter written and posted abroad to the plaintiff in this 
country ; held, no breach within the jurisdiction). Cf. Mutzenhecher v. La 
Asegnradora Espanola (1900), 1 K. B. 254, C. A. With regard to action for breach 
of promise, see Franklyn v. Chaplin (1900), 17 T. L. It. 84, 0. A. ; Cooper v. Knight 
(1901), 17 T. L. It. 299, C. A. 

(g) Rein v. Stein (1892), 1 Q. B. 753 ; Bell v, Antwerp, London, and Brazil Line 
(1891), 1 Q. B. 103,0. A. 

(/?) Comber v. Leyland (1898), A. C. 524 ; Bell v. Antwerp, London, and Brazil 
Line (1891), 1 Q. B. 103, 0. A. ; The Eider (1893), P. 119, C. A. 

(i) Badische Anilin vnd Seda Fabrik v. Chnnische Fabrik normals Sandoz 
(1903), 88 L. T. 490. 0. A. ; affirmed (1904), 90 L. T. 733, H. L. 
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Irishmen in Scotlaml or Ireland, although, foreigners in those countries 
could be so served ; and as against Scotchmen and Irishmen, Parlia- 
ment has never given this extended process to the English Court.(a) 
It is obvious that the words of the exception in the rule would 
prevent service of an English writ in France upon a Scotchman 
temporarily or even ordinarily resident in France, provided that 
he retained his Scotch domicil — a consequence which was probably 
not contemplated, as the Scotch grievance was based upon the 
hardship of taking Scotch defendants away from their own courts. 
The effect of s. 02 of the Companies Act, 1802, which provides 
for service generally upon companies by post, is to make the same 
principle applicable to Scotch and Irish corporations. (6) 

The order giving leave to serve a writ abroad js made on affidavit 
(Order xi. r. 4). or supported by other evidence^), and it is directed 
that the order shall limit a time after service or notice within which 
the defendant is to enter appearance (r. 5). The application 
containing certain necessary particulars (Order xt. r. t) i ,o be 
made, not to a master or district: registrar, but to judge in 
chambers. (d) When the defendant is neither a British subject 
nor in British, dominions, not ice of the writ is to be served on him, 
and not the writ itself (r. (>).(e) Before then? was power 

to order the service out of the jurisdiction of a writ or notice in 
lieu of a writ. Since that year the Court or judge may direct that 
any summons, order, or notice shall be served on any person 
abroad.)/) And leave can be given only when there is jurisdiction 
to give leave to serve a writ of summons or notice of \vrit.(//) And 
service of a writ cm a foreigner not in British dominions is a nullity, 
not a mere irregularity. (//) Foreign corporations are for this purpose 
in the same position as foreign natural persons, and should be 
solved with not ice of the writ only.(t) If the defendant; is a British 

(a) Watkins v. Scottish Imperial Co. (1880), 23 Q. 15. 1). 285 ; , loves v. Scottish 
Accident Co. (1880), 17 Q. .15. I). 421 ; Lenders v. Anderson (188, ‘5), 12 (J. 15. 1). 5(5 ; 
Channel Conlintj Co. v. Moss (1007), 1 K. J5. 145. This sub section is imperative ; 
and the exception as to Scotland and Ireland cannot be enlarged by agreement, 
Sri fish \Va(f07i (.o. v. Cray (1800), 1 Q. 15. 35; Montgomery v. Lirhcvthal (1808), 

1 Q. B. 487. ('. A. 

(h) Watkins v. Scottish Imperial Co. (1880), 23 Q. 15. 1). 285, per Mathew, ,1. ; 
Wood v. A n dvr si on Foundry Co., 30 \V. R. 018, 

(r) Holland v. Leslie (1804). 2 Q. 15. 340, 450, ('. A. ; Hickson v. Law (1805), 

2 ('ll. 02. 

(d) R. S. C. Ord. i.iv. r. 12. ( f. S ligand v. Sfigand ( 1882), 10 (Hi. I). 400. 

(<?) As to the form of the notice, see H. S. (*., App. A, Part. I, No. 0 ; 
Reynolds v. Coleman (1887), 30 Ch. J). 453, ( '. A. 

(7) R. S. C., Ord. xi. r. 8a, August 1000. 

(g) Rc A let i chain t pi lloht rtsfors find La Socir/e Annnyme des l*a pf /erics dn l An 
(1010). 2 K. H. 727. 

(h) Ilf wd son v. Ft due (1888), 21 Q. 15. 1). 0: Field v. Bennett (1880), 28 Sol. 
Journ. 477 ; Wtshnan v. A kliebolagel, a-r. (1870), I Ex. 1). 237. 

(/) See eases eited in the Annual Practice, note to Order xi. r. 0. Under the 
C. L. P. Acts, foreign corporations could not he served abroad : Jugate v. Austrian 
Lloyd's (1858), 4 0. B. N. S. 704. 
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subject residing abroad, the writ itself may* be served. (a) An 
“ orginating summons ” cannot be served out of the jurisdiction 
under this Order, (6) nor a petition for restitution of conjugal 
rights(c) nor a summons to tax costs. (d) Leave has bfeen given 
to serve abroad petitions under the Trustee 4^cts,(e) but leave 
has been refused under the Settled Estates Act .(/) 

It should be noted that when leave is asked under Order xi. 
r. 1, to serve a writ in Scotland or Ireland, if it shall appear to 
the Court or judge that there may be a concurrent remedy in 
Scotland or Ireland (as the case may be), the Court or judge is 
given a discretion in granting or refusing the order having regard 
to the comparative cost and convenience of proceeding in the two 
countries ; particularly in cases coming under the Sheriffs 5 Courts 
or Small Debts Courts in Scotland, or the Civil Bill Courts in Ireland 
(Order xi. r. 2). 

In addition to the power of ordinary service abroad in any 
action founded on a breach in England of any contract which 
ought to be there performed (Order xi. r. 1(e)), the same pow r er 
is given by another sub-section of the rule, (c), in all cases “ where 
any relief is sought against any person domiciled or ordinarily 
resident within the jurisdiction.” This would obviously permit 
service abroad in many cases of contracts to be p3rformed abroad ; 
and, inasmuch as service would be idle if the action was not to be 
entertained, it would seem to imply a jurisdiction based on “ ordi- 
nary residence ” within the jurisdiction. If the words “ domiciled ” 
and “ ordinarily resident ” arc not merely tautologous (which can 
hardly be supposed) they must mean different things ; and the 
anomajpus exception affecting Scotchmen and Irishmen*in sub-s. (e) 
of the rule may lead to an embarrassing conflict. The case may 
readily happen of a man who is “ ordinarily resident ” in England, 
but who retains a Scotch domicil, and is temporarily present in 
Scotland. Can leave be obtained to serve on him a writ in an 
action based on contract to be performed in England ? According 


(а) Great Australian Gold Mining Co. v. Martin (1877), 5 Ch. I). 1, C. A. This 
has been ordered even when the defendant was a woman, English by nationality, 
who was married to a foreigner: Padley v. Camphausen (1878), 10 Ch. I). 551, 
but sernble , without the attention of the Court being drawn to the Naturalisation 
Act 1870 (33 Viet. c. 14), s. 10 (1). See ante, chap. i. See, as to personal juris- 
diction under this order in resnect of movable property, ante , pp. 229, sea , 

(б) Re Busfield (1886), 32 Ch. I). 123. 

(c) Chichester v. Chichester (1885), 10 P. D. 186. 

(rf' Ex parte Brandon (1884), 34 W. R. 352. 

(e) In re Harvey's Trusts , 10 Ch. 275, and cases there cited ; Re Bonelli’s 
Trusts (1875), 18 Eq. 655. 

(/) Re Mewbum , 22 W. R. 752. See Re Nayler’s Estate ,' 28 L. T. Rep. 
N. S. 18 ; and under the Companies Act, s. 165, see In re British Imperial 
Corporation , 5 Ch. D. 749. As to procedure for revocation of patent, see 
Re Drummond , 43 Ch. D. 80. 
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to Order xi. r. 1 (c), it can, because relief is sought against a person Part III. 

“ ordinarily resident ” within the jurisdiction. According to 0TS * 
Order xi. r. 1 (e), it cannot, because he is domiciled in Scotland. Cap. VIII. 
The true* answer would appear to be in the affirmative, on the Contracts— 
ground that the e ^option as to Scotchmen only cuts down sub-s. (e ) ; 
and that if the case can be brought within (c), which is a distinct 
sub-section, the exception does not apply to it. 

It has been held that a company, having its head office in Scotland, 
with branch offices in England and a chief office for England in 
London, is not “domiciled or ordinarily resident" in England 
within this rule. (a) 

Lastly, service abroad is allowed under Order xi. r. 1 (g), in cases Service 
where “ any person out of the jurisdiction is a necessary or proper necessary ami 
party to an action properly brought against some other person proper parties 
duly served within the jurisdiction.” Under this rule it has been against per- 
held that service abroad may be ordered against a person who is 
substantially a defendant. (6) Thus, in an action against dch ndants order xi. r. 1 
in London for breach of warranty of authority, t he foreign principals, (£)• 
who had repudiated the contract on the ground that it was unautho- 
rised, were held to be “ necessary or proper parties. ”(c) So, in 
an action on a promissory note* against an indorser in England, 
the maker in New York was held to be properly served within this 
rule. (rZ) To obtain leave under this rule, it must be shown on 
affidavit at the time of the application that there is a defendant who 
has been duly served within the jurisdiction. (e) 

The question of jurisdiction has been so far considered only Foreign 
with reference to the English rules as to service out of the terri- i u <lg» m *n<s. 
torial jurisdiction. The actual presence of a defendant witjiin the 
territorial jurisdiction has hitherto been considered sufficient to 
entitle the English Courts to entertain any suit against him which 
was not concerned with foreign immovables, or otherwise required 
a local venue abroad. (/) Even in the case of an action on a contract 


(«) J rnefi v. Scottish Accident Insurance Co. (1885), 17 Q. B. I). 421 : 55 L. ,J. Q. B. 
415. As to the meaning of “ordinarily resident,” see Ghikis v. Musurus(UH)\)) f 
25 T. L. It. 225 ; Allison v. Independent Press Cable Association of Australasia. 
Ltd. (1011). 28 T. L. It. 128, C. A.; Actiesselskabet Dampskib “ Hercules ” v. 
Grand Trunk Pacific Ry. Co. (1912), I K B. 222, C. A. 

(ft) Yorkshire Tannery Co. v. flint on (Chemical Co. (1884), 54 L. J. Ch. 81 ; 

Speller v. Bristol Steam Xaviy. Co 1 5 Q. B. T>. 99. 

(c) Massey v. Ucynes (1888), 21 Q. B. J). 550. 

(<J) Sykes v. Scholfield , 28 Sol. .Journ. 477. For other examples see 
SS. Thimcmore v. Thompson , 52 L. 'J 1 . 552 ; British. Marine , *W\ Co. v. 
Mclnnes, 3 1 Sol. Journ. 95 ; Re Jjane (1885), 55 L. T. 149. 

(<?) Yorkshire Tannery Co. v. Ey Union Chemical Co. (1884), 54 L. .1. Ch. 81. See, 
for another instance. Jennet/ v. Mackintosh (1885). 33 Ch. 1). 595 ; uIho The Jhtc 
d'Aumalc (1903), P. 18, C. A. 

(/) Sec note to Mostyn v. Fahrigus (1774), 1 Sm. L. C. (191)3), p. 591 ; and of. 
language of Malins, V.( in Malthtri v. Galitzin (1874). L. R. 18 Ecj. 340; JJatis 
v. Park. 8 Ch. ‘152. n. 
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affecting foreign land, it has already been shown that a decree 
has been frequently made in 'personam , certainly where the defendant 
is justiciable to the English Court by domicil, possibly even when 
the contract was made in England only, (a) With respect to 
contracts not affecting foreign immovables, the r English theory of 
jurisdiction is perhaps best seen from the view taken by the Courts 
of the validity of foreign judgments. According to Fry, J.,(6) a 
defendant in a foreign action is considered bound by the judgment 
if one at least of the following conditions be satisfied : — (I) that he 
is a subject of the foreign State where it was obtained ;(c) (2) that 
he was resident there when the action began \(d) (3) that he 
selected the forum ;(e) (4) that he voluntarily appeared ;(/) 
(5) that he has contracted to submit himself to th e forum. (g) The use 
of the word “ resident ” is always more or less ambiguous ;(h) but 
whether or not it is intended as something Jess than “ domiciled,” 
it is clear, at any rate, that a foreign Court will be considered as 
entitled to entertain any action or contract against those persons 
who are domiciled and present within its limits. It is difficult to 
see any sufficient reason for attributing jurisdiction with respect 
to contracts to the domicil of the defendant ; and it seems probable, 
therefore, that something less than domicil is intended by the word 
“ resident,” especially as the same ambiguity occurs in the English 
rule as to service out of the jurisdiction in cases “ where any relief 
is sought against any person domiciled or ordinarily resident within 
the jurisdiction ”(i) The whole subject is one of difficulty, and may 
perhaps be best summarised by saying that, while there are cases 
in which mere presence within the territorial limit is spoken of as 
sufficient, to give the English Court jurisdiction, (it) the stronger 
word “ residence ” is usually employed when the jurisdiction of a 
foreign Court is under discussion. 


(а) Penn v. Baltimore (1750), 1 Ves. Sen. 44 ; 2 Tud. L. C. (1010), p. 814, seg. 
(notes) ; ante, chap. vi. 

(б) Bmmllon v. lions ill on (1880), 14 CJh. D. 351, 371. Cf. infra, chap. xi. 

(c) Cf. also Emanuel v. Symon (1908), 1 K. B. 302, C. A., per Buckley, L.J., 
at p. 309. 

(d) Emanuel v. Symon , supra ; J offer v. William* (1908), 25 T. L. R. 12. 

(e) Emanuel v. Symon , supra. 

(/) Emanuel v. Symon , supra ; The Challenge (1904), I*. 41. 

\g) Emanuel v. Symon , supra ; F eye ricks v. Hubbard (1902), 71 L. J. (K. B.), 
509. 

(/*) It is obvious, for instance, that in this case it may mean at least three 
things — (a) domiciled and actually present within the jurisdiction ; (b) domiciled , 
but not present ; (c) present within the jurisdiction , but not domiciled there. Whether 
(c) : ncludes mere casual presence is again open to argument. 

(*) Ordor XI. (Judicature Acts), r. I (c) ; ante , p. 229. In Turnbull v. Walker 
H892), G7 L. T. Rep. N. S. 707, the expression “ resident or domiciled ” is used by 
Wright, J. ; but it is obvious from the judgment that no exhaustive definition of 
the principles of jurisdiction was being attempted. As to the meaning of “ ordi- 
narily resident,” cf. the recent cases cited supra. 

(k) Mosfyn v. Fabrigas (1774), 1 Sm. L. C. (1903), p. 591 (notes). 
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The fact that a foreigner is a claimant in an interpleader issue Part III. 
has been held insufficient to justify the Court in making him a AcT8 ‘ 
defendant to a counter-claim arising out of contract, although Cap. VIII. 
ordinary terms might be imposed upon him on granting the inter- Contract*— 
pleader issue. (a) • Jur isdict ion, 

Though service in England according to the ordinary practice 
is required in every case in which an order for service out of the 
jurisdiction cannot be obtained under Order xi. r. 1 . yet the parties 
may contract that service in a different mode shall bind them. 

Thus, where in a contract with a French company it was stipulated 
that the agreement should be construed by English law, and the 
French parties submitted to the jurisdiction of the Court, and 
appointed persons in England to be served with process on their 
behalf, it was held that such service was good, the parties having 
thus contracted themselves out of the ordinary British rules. (b) 

And if is, of course competent to the parties contracting, to contract 
that the Courts of the loci celebrationis — the place where the niract 
was made — shall retain jurisdiction over them and it. it was at 
one time suggested that such a submission might be implied in 
ordinary cases, but the judgment of Lord Selborne in the Rajah of 
Faridkote's Case(c) shows that this is not the case, and that the 
agreement must be express. Where both parties to a contract 
agreed to submit all disputes arising out of a contract to the 
jurisdiction of a foreign Court, it was held that this was a submission 
to arbitration within the Arbitration Act, 1889 ; though serus, 
if the agreement had been merely that neither party would object 
to the jurisdiction of the foreign Court if sued in it by the other.(tf) 

The restriction arising from the necessity of a local vetyue, in Abolition of 
actions concerning foreign realty, has now been abolished by the ™nuc. f 
Judicature Acts (sched. Order xxxvi. r. 1), and it would seem 
no longer controls the jurisdiction of the High Court. Whitaker v. 

Forbes(e) was a case in which the Judicature Acts did not apply, 
inasmuch as it was commenced before their operation, though 
argued in the Court of Appeal after that date, and, in giving 
judgment, Cairns, L.C., suggested the probability that the alteration 
in the law of venue introduced by the Judicature. Acts might extend 
the jurisdiction to some actions which the Courts under the old 

(«) Eschger v. Morrison (1880), 6 T L. R. 145. 

(b) Th arsis Sulphur art Copper Co. v. Societe drs MHaux (1880), 58 L. J. (J. B. 

435. Cf. Mason, v. Ctmptoir <T E sample (1880), 23 Q. B. I). 510, and Ru.wll v. 

Camhefoti (1880), 23 Q. B. D. 520, C. A. 

(c) Sirdar Singh v. Rajah of Faridkote. (1804), A. C. 070, 085, 080 ; commenting 
on Schibsby v. Weslenholz (1870), L. R. 0 Q. 13. 101 ; and Berg net v. McCarthy 
(1831), 2 B. & Ad. 951. 

(d) Austrian Lloi/d Steamship Co. v. Gresham Life Assurance Society (1903), 

1 K. B. 249 ; and cf. Law v. Garrett (J898), 8 Clu I). 20 

(e) (1875). h. R, 1 P. P. T). 51. 
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law had no power to entertain. That was an action for a rent- 
charge issuing out of land in Australia, as to which the authorities 
cited to show that the venue was local were conclusive, (a) and the 
decision proceeded therefore strictly upon the technical ground 
that an action in which the venue was local could, not be maintained 
here unless that venue could be laid within the jurisdiction. The 
observations of Lord Cairns were afterwards referred to in a case 
commenced under the Judicature Acts, and to which the new 
rules abolishing venue therefore applied. The claim stated that 
the plaintiffs and defendants were each of them limited companies 
with registered offices in London, and that the action was brought 
for rent of a railway station in Buenos Ayres (into possession of 
which the defendants were put by the plaintiffs), and for part, of 
the cost of constructing lines of railway and approaches to the 
station.(fr) The distinction as to venue no longer existing, it was 
not directly decided that the case in question was local, and that the 
Judicature Acts had therefore actually enlarged the jurisdiction ; 
but it appeared to be assumed that it would be insufficient to 
oust the jurisdiction of the Courts to show merely that the rules 
of venue would formerly have prevented the action from being 
brought. The litigant companies both being English corporations 
by statute, with registered offices in London, -no difficulty had 
arisen with respect to the service of the writ ; and the only question 
argued was, whether the fact that the, railway and premises were 
situate in Buenos Ayres, and that the Argentine Republic had 
assumed jurisdiction over the plaintiffs’ claim, was sufficient to 
prevent an English Court, according to the comity of nations, 
from taking cognisance of it. It was held insufficient, on the ground 
that no exclusive jurisdiction belonged to, or had been assumed 
by, the Courts of the Argentine Republic, and that the law of 
nations did not restrain a tribunal here from dealing with a contract 
properly brought before it, by reason of its relating to immovable 
property situate in a foreign country. There are, in fact, two 
stages of any action at which the defence that the contract to which 
ic relates is a foreign one may be raised. It may be raised cither 
by opposing the application for leave to serve the writ abroad, 
when the defendant is not in England, or on the pleadings by 
demurrer. (c) It may also, of course, be left for argument upon 

(a) Thomas v. Sylvester (1873), L. R. 8 Q. B. 368. But as to torts to foreign 
land, it is now settled that the English Courts decline jurisdiction on the general 
prI*.Jiples of international law, and that the abolition of the rules of venue do not 
affect tho question. See infra , Part III. chap, ix., and British South Africa Co. v. 
Companhia de Mozambique (1893), A. C. C02. 

(b) Buenos Ayres and Ensenada Port By. Co. v. Northern By. Co. of Buenos Ayres 
(1877), L. R. 2 Q. B. I). 210. 

(c) See, however, Preston v. Lamont (1876), L. R. 1 Ex. D. 361. 
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motion for judgment, or otherwise after verdict, but the question Part III. 
so raised will be exactly the same as that involved in the demurrer. AoTS * 
First, as to the service of the writ, it has been already shown that Cap. VIII. 
the discretionary power of the Courts is limited and conferred by Contract*— 
Order xi. r. 1. of Jhe Rules of the Supreme Court ; and it is sub- 
mitted that, by the discretion exercised under that Order by a judge 
at chambers, he should refuse leave to serve abroad even in cases 
where the facts are strictly within the terms of the Order, if it is 
clear that the jurisdiction of an English Court does not properly 
extend to the subject-matter. In other w ords, it should be governed 
by the same rules as those recognised and followed bv the Court 
of Chancery before the Judicature Acts came into operation. 

Secondly, with regard to the cases in which the defence may sub- 
sequently be raised upon the pleadings, that course was adopted 
as the most suitable one in Buenos Ayres and Ensenada Port Ry . Co. 
v. Northern Ry. Co. of Buenos Ayres fa) but in Preston v. Lamont(b) 
a defence substantially objecting to the jurisdiction was . ruck 
out on the ground that the question was one for chambers. It 
should be noticed, however, that in the case last cited part of the 
statement of defence wdiich was disallowed was virtually a denial 
that the facts of the c ast* came within the terms of Order xi. r. I 
at all, so that tin* judge's order for service beyond the jurisdiction 
was alleged to have been wrongly made ; and there can be little 
doubt that many cases mav arise in which, though Order xi. r. 1 
is strictly applicable, the general principles of law and the comity 
of nations would direct an English tribunal to decline jurisdiction. 

Such, for example, are obviously those actions in which it is 
attempted to try the title to, or the right to the possession of, 
foreign realty, with regard to which.it lias been shown above(c) 
that the Court of Chancery never assumed jurisdiction to act 
directly upon foreign land, but only indirectly through the con- 
sciences of its own justiciable#. The rules of Chancery on this 
point being based on the principles of the law of nations, (d) and 
having nothing to do with the Common Law technicality as to 
venue, remain unaltered by the Judicature Act, being only modified, 
at the stage of the service of the writ of summons, by the additional 
limitations imposed and defined in Order xi. r. 1 . 

The question of jurisdiction in respect of contracts has been Jurisdiction 
treated in the preceding pages from the point of view of the English ~P rinil l ,1 ° 
practitioner, and tested mainly (if not solely) by the rules of 
practice which regulate the service of writs. Rightly or wrongly, 
the English law has always considered that if a writ of summons 

(a) (1877), L. K. 2 Q. B. D. 210. (b) (1876), L. It. 1 Ex. D. 361. 

(c) Supra, pp. 179, seq. (d) See Story, §544, and supra, p. 102. 
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Part III. could once effectively be served, at any rate within its territorial 
AcTS * boundaries, the defendant was at once brought within its own 
Cap. VIII. jurisdiction. If a defendant, once served, leaves the country next 
Contract «— day, judgment can be and often is pronounced against c him in his 
Jur isdict ion. a b sence# Jf he appears in the action, and objectg to the jurisdiction, 
there is no case of a purely personal action against him for a money 
claim in which the objection has prevailed, without reference to his 
nationality, or his domicil, or the place where the cause of action 
arose. If this principle be carried to its logical extent, it would 
seem to follow that service of process due to mere casual presence 
in an English hotel, or even an English railway train, for a single 
day, would be sufficient to support a suit in the English Courts 
against an absent defendant for any cause of action, either in contract 
or in tort, not affecting foreign land. It may be worth while to 
examine how far the theory, which would lead to these consequences, 
has been established. 

Local It is said by Coke, in his commentary on Calvins Case, {a) that 

allegiance. there are four kinds of “ ligeances ” (or allegiances). The third 
is ligeantia localis, wrought by the law ; and that is when an alien 
that is in amity comcth into England, because as long as he is within 
England, he is within the King’s protection ; therefore as long as 
he is here, he oweth unto the King a local obedience, “ for that 
the one (protection) draweth the other (obedience).” This doctrine 
appears co-extensive with that of Story, (b) who says that although 
some jurists deny the right of a nation to legislate generally over 
foreigners resident within it, it would seem clear, upon principles 
of international law, that such a right does exist ; and the extent 
to which it should be exercised is a matter purely of municipal 
arrangement and policy. The same learned writer goes on to cite 
Huber(c) for the proposition that all persons who are found within 
the limits of a government, “ whether their residence is permanent 
or temporary,” are to be deemed subjects thereof ; and refers to 
Boullenois and Vattel for the further development of this principle, 
that the Sovereign may of strict right make laws for all persons 
who “ merely pass through his domain,” although commonly 
this authority is exercised only as to matters of police. It would 
certainly seem to follow from this language, that the mere transitory 
presence of a defendant within the territory would render him 
amenable to the Sovereign’s writ, and answerable to the Sovereign’s 
Courts. Until the Common Law Procedure Act, 1852, the English 
Courts proceeded, not merely upon service within their territorial 

(a) (1608), 7 Co. Rep. 1. 9. 

(b) Story, Conflict of Laws, § 641. 

(c) Huber, vol. 2, lib. 1. iii. 2. 
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limits, but upon such, service only, as the foundation of their Part III. 
jurisdiction. In that year powers were given to serve British AcTS> 
subjects abroad with a writ, and foreigners with notice of a writ, Cap. VIII. 
in cases ^here proof was given either (1 ) of a cause of action which Contract*— 
arose within the jurisdiction, or (2) in respect of a breach of a Jur % « dtci lon ' 
contract made within the jurisdiction — powers which, have since 
been amplified and defined by the Judicature Act Rules, Order xi. 

2. l.(a) But where service hus been effected within the territorial 
limit, there never has been any enactment, or any decision, which 
required as a condition of jurisdiction any of those conditions 
which were imposed by the legislature in the case of service, even on a 
British subject, when effected abroad. 

The theory which regards mere service within the realm as suffi- 
cient to confer jurisdiction, without regard to the nationality or 
domicil or residence of the defendant, or to the locality of the 
cause of action, has however never received any express judicial 
recognition. The question does appear to have come before 
Lord Russell, C.J., in 1895.(6) but it is unfortunate th - t only a 
newspaper report of his judgment appears to have been preserved. 

The learned judge, however, is reported to have said, that the 
jurisdiction of a Court was based upon the principle of territorial 
dominion, and thqj; the question of the time the person was actually 
in the territory was wholly immaterial. This is a strong expression 
of opinion ; but it must be remembered that the judgment was an 
oral one, not written or considered, and also that it was unques- 
tionably right on other grounds, independently of this difficult 
question. The action was an action on a Swedish judgment, 
obtained against the defendant after service on him of a Swedish 
writ during a temporary visit to Sweden, he being an Englishman 
not domiciled or resident in Sweden. He had, however, appeared 
in the Swedish action, and contested it in all its stages right up to the 
Swedish Court of Appeal — which was amply sufficient in itself to have 
rendered the judgment conclusive upon him;(c) and that this Swedish 
judgment was conclusive is all that Lord Russel! really decided. 

On the other hand, there are strong expressions of judicial 
opinion against the propriety of bringing before an English Court 
disputes with which it has no concern, and often no effective 
power of dealing. In Matthwi v. Galitzin the defendants were 
a Russian lady resident out of the jurisdiction, and a company 
registered in England. It did not appear how service was effected, 
but both the defendants appeared and demurred to the claim, on 
the ground that the subject-matter of the action was wholly foreign ; 

(a) Ante, p. 325. (6) Carrick v. Hancock (1895), 12 T. L. R. 59. 

(c) V oin cl v. Barren (1889), 55 L. J. Q. B. 39. T)c. Const Brineac v. Bnl/iboiu: 

1891), 0 H. & N. 301. Godard v. Gray (1870), L. 11. <i Q. B. 139, 150. 
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PabtIII. Malins, V.C., allowed the demurrer. “Can any one ” (he said) 
AcT8 ' “ sue in the Courts of this country in matters relating to foreign 
Cap. VIII. property, the contract being foreign and both parties foreign sub- 
Contract *— jects ? Certainly, according to my view, it is no part of the business 
jur isdict ion. 0 f this Court to settle disputes between foreigners. There must be 
some cause for giving jurisdiction to the tribunals of this country ; 
either the property or the parties must be here, or there must be 
something to bring the matter within the cognisance of this Court. 
... It is certainly a jurisdiction which ought not to be exercised 
except in cases of absolute necessity.” The Vice-Chancellor 
having already decided that on the facts there was no right of action 
against the company unless there was one against the female 
defendant, the action was dismissed on the above grounds. (a) 
So in an older case, it was said by Lord Campbell, with reference 
to a foreign defendant, that an English Court ought not to pronounce 
a decree, even in personam , which can have no specific operation 
without a decree of a foreign Court ;(&) and it is clear that a judg- 
ment against a foreign defendant, who had no property in England, 
would be a brutumfulmen only. 

It appears almost manifest, that in practice some modification 
will be required of any general rule basing jurisdiction on mere 
service within the realm. There is an element of absurdity in 
supposing that a Frenchman who visited Folkestone for a day trip, 
could be served there with a writ in an English Court to answer 
for a breach in France of a contract made in France with another 
Frenchman ; or that one of his fellow passengers and fellow country- 
men could bring an English action against him in Folkestone for 
an assault committed a week before in Boulogne. If it» were sought 
to serve a defendant in such a case abroad, it would have to be 
shown that he was “ domiciled or ordinarily resident within the 
jurisdiction ” (Jud. Act, 1875 (Rules) Ord. xi. 1 (c)) ; and it is 
difficult to see that his presence in England for a few hours should be 
sufficient to dispense with this condition. It is probable that 
in ail extreme case the English Courts would decline to entertain 
the action, in accordance with the views expressed by Malins, 
V.C., in Matthwi v. Galitzin , as cited above ; but the real difficulty 
would arise when the case was not extreme. It might well happen 
that a foreigner only casually present in England might be possessed 
of property here which would make it w r orth while to commence 
an action against him, even at the suit of another foreigner, and on a 

(а) Maltkcei v. Galitzin (1874), L. E. 18 Eq. 340. So long ago as 1687, traces 
of the same doctrine aro to be seen in the case of Jennings v. Hankey (2 Jac. II.), 
Carthew’s Reports, p. 11. 

(б) Norris v. Chambres (1860), 3 De G. F. & J. 583. Cf. Cookney v. Anderson 
(1862), 31 Beav. 452, and Blake v. Blake (1870), 18 \Y. R. 944. 
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cause of action wholly foreign. The action would doubtless be 
maintainable if the defendant was “ domiciled or ordinarily 
resident ” in England. If he were “ temporarily resident ” 
or even casually present (as in the extreme cases suggested above) 
it is not so easy to lay down any rule. The most logical mode of 
dealing with the ^question would be to adopt the conditions of 
Order xi. r. 1, either in all cases, or in all cases where the plaintiff 
as well as the defendant was of foreign nationality, domicil, and 
residence ; but it is doubtful whether any English Court would 
consider itself justified in taking so decided a course. The subject 
is of considerable theoretical importance, because the claim of 
English law to found jurisdiction on mere service witliin the territory, 
without regard to the nature of the action, has hitherto prevented 
any scheme for the international enforcement of foreign judgments 
from meeting with the acceptance of Continental jurists. (a) 

(ii.) Law by which the Contract is Governed. 

The lex loci contractus has always been an ambiguous term, which 
jurists have interpreted either as the lex loci celebrationis or solutionis , 
the law of the place where the contract was entered into, or of 
that where it was to be performed, according to the tendency of 
their peculiar vie\\\s. A little consideration will show that, assuming 
that the parties entering into the contract are full of capacity to 
do so by every law, and that no law is transgressed or intended 
to be transgressed by the subject-matter of their agreement, their 
will is, or should be, absolutely unfettered. They should, in theory, 
be able to contract themselves out of or into any law they please, 
and the only question for a tribunal called upon to enfoftse the 
contract should be, By what, law did the parties intend that their 
rights should be defined and governed ?(&) Such law is sometimes 
spoken of as the “ proper law of the contract. "(e) According to 
this reasoning, the intention of the parties should be deferred to 
when interpreting and enforcing a contract in all respects except 
two- the question of their capacity to contract, and the question 
of the legality of that for which they have contracted. An examina- 

( a ) This subject received considerable attention at the 1.901 dfi as £ ow ) Conference 
of the International Law Association. See the chapter on Foreign .Judgments, infra. 

(b) Sec. r.if. llamlyn v. Talisker Distillery (1894), A. (\ 202; Spurrier v. Jm 
C loche (1902), A. (■. 440 ; Jacolts v. Credit Lyonnais (1884), 12 Q. B. D. 589, 590 ; 
and cases cited infra , pp. 372. seq. 

(e) Cf. Dicey, ConO. of Laws (1908), p. 529 ; see also British Smith Africa Co . 
v. Dc Beers Consolidated Mines , Ltd. (1910), 1 Ch. 354, <,'. A. — reversed on a question 
of construction (1912), A. C. 52 ; Limerick Corporation v. Crompton & Co. Ltd. 
(1910), 2 I. R. 416, C. A. ; Be Bonacina , Le Brassevr v. Bonacina (1912), 28 T. L. K. 
508, C. A. ; Pena Copper Mines, Ltd. v. Bio Tinto Co. Ltd. (1911), 105 L. T. 846, 
C. A.; Homlen cfc Co. Ltd. v. Powell Dvffryn Steam Coal Co. Lid. (1921), 
49 Sc. L. 11. 005. 
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Pabt III. tion of the cases in detail will show how far these theoretical principles 
< AcTS * have been adopted. 

Cap. VIII. (a) Capacity to contract . — With regard to the capacity to contract, 
Capacity to which is generally regarded as the natural consequence of adult 
c ontrac t. a g 6j ft has been said above(a) that the English authorities are still 
Capacity discordant. (6) The only express decision in respect of a mercantile 

fexlocl ** or or( linary contract has been that of Lord Eldon at Nisi Prius(c) 
in favour of the lex loci celebrationis , though Lord Stowell seems to 
have inclined in the same direction, (d) and Sir Cresswell Cresswell 
in a more modern case used general language to the like effect. (e) 
On snch a matter the question of intention can obviously have no 
weight, and the limit of age, which the English law has imposed 
for the benefit and protection of its own subjects, ought surely to 
be conclusive within the limits of its jurisdiction. It would 
clearly be inequitable, for example, that a domiciled subject of 
Prussia or of some other continental State which regards legal 
majority as postponed until the age of twenty- five, should attempt 
to evade the performance of a contract entered into in England 
when he was twenty-four, by the plea of infancy. The reverse 
case of an Englishman at the age of twenty-four making a contract 
in Prussia, and afterwards repudiating it on the same plea, has 
not occurred ; but the other party to the contract, who would 
almost inevitably be Prussian by nationality or domicil, would 
necessarily be taken to know his own laws ; and, though he might 
complain that he had been defrauded, could not deny that the 
fraud ought to have been foreseen. It is, of course, possible to 
imagine the case of two Englishmen transiently present in a country 
whose law regarded them as infants, although both had passed 
the English limit of twenty-one years, and there entering into a 
contract in ignorance or in contempt of the provisions of the lex 
loci. No English Court has been called upon to decide upon the 
validity of a plea of infancy offered under such circumstances, but 
it is difficult to think that it would be allowed to prevail. 

Capacity— Notwithstanding these considerations and authorities, a recent 
lex domicilii . ^fttum of the Court of Appeal in the case of SoUomayor v. De 
Barros(f) has unsettled the whole subject, if . indeed, it has not 

(a) Supra , pp. G9, seq. 

\b) Cf. the words of Lord Maonaghten in Coaster v. Cooper (1888), 13 A. C. 88, 
at p. 108 : “ Perhaps in this country the question is not finally settled, although 
the preponderance of opinion, here as well as abroad, seems to be in favour of the 
law of the domicil, it may be that all cases are not to bo governed by one and tho 
s»m© rule.” 

(c) Male v. Rotierts (1800), 3 Esp. 163. 

(d) Ending v. Smith (1821), 2 Hagg. Cons. 389. 

(e) Simonin v. Mallac (I860), 2 Sw. & Tr. 67, Cf. Ogden v. Ogden (1908), P. 46, 
C. A., at p. 59. 

(/) SoHormiyor v. De Barron (1877), L. R. 3 P. D. 1. The language of Lord 
Halsburv in Cooper v. Cooper (1888), 13 A. C. 88, is to the same effect ; but in 
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gone further, and established the right of the lex domicilii to decide Part III. 
all questions of capacity for every purpose . Sottomayor v. De Barros AoTS * 
was a case which turned upon the so-called capacity of two domiciled Cap. VIII. 
Portuguese, who, being first cousins, were forbidden to marry by Capacity to 
Portuguese law, tm contract marriage in England ; and the Court c on * fgc *‘ 

of Appeal held the law of Portugal must prevail. It had been 
decided by Sir R. Phillimorc in the court below, following the stricter 
precedents of English law, that the law of England, the place where 
the contract of marriage was entered into, had been satisfied, 
and that the marriage was consequently valid. The ease, however, 
was one in which considerations of natural humanity and pity 
called for a dissolution of the union, and the Court of Appeal, 
consisting of James, Baggallay, and Cotton, L.JJ., reversed his 
decision. There appears to have been no argument on the question 
of capacity generally, nor is it considered in the judgment with 
reference to anything but marriage, but the judgment does state 
it to be “ a well-recognised principle of law 99 that the qiiv -fum of 
personal capacity to enter into any contract is to be decided by 
the law of the domicil. How far this dictum (a) can be regarded as 
applicable to that incapacity which arises from minority it may 
be difficult to determine ; but if, with regard to that incapacity 
it is “ a well -recognised principle of law ” that the law of domicil 
is to exclude the law of the place of contract , it has become so 
since Story wrote, (b) and since Lord Eldon sat at Nisi Prius.(c) 

It is in truth an error to regard the so-called contract of marriage Contract of 
as something to be governed by the ordinary rules which the law cluinicS*riH- 
of contract embodies ; and the capacity to enter into the marriage tios of * 
contract may be regarded quite logically as entirely distinct from 

that cast; there was no conflict between lex loci, and the lex domicilii , the contract. 

1 laving been entered into in the country of the domicil. Set) comments on this 
case ante chap. iii. 

(a) Vi. Otjdtn v. Or/den (1908). P. 40, V. A. : “It may bo questioned whether 
that sentence [/.c. the dictum that personal capacity to enter into a contract 
depends on the law of the domicil] is correct, and whether the question of cupacity 
is really raised at all in such a case ; that is to say. where both parties arc capable 
of entering into a marriage, but may not. marry each other because such a marriage 
would be illegal in their own country. That is rather a question of illegality 
than of capacity.” 

(b) Story, § 109 ; Westlake, Priv. Int. Law (1912), pp. 43, «etj.\ Male v. Rfjhcrt n 
(1800), 3 Esp. 103 ; Si monin v. Mai lac (1860), 2 Sw. & Tr. 67 ; liudivq v. Smith 
(1821). 2 Hagg. Tons. 389. 

(e) It may be desirable to quote the language of Hanncn. J., with reference to 
this dictum, as some justification of the attempt in the text to criticise the judgment 
of the ( ourt of Appeal in Snttomnyur v. De Itarro-s : “ It is of course competent 
to the Court of Appeal to lay down a principle which, if it formed the basis of a 
judgment of that (.'ourt, must, unless it should be disclaimed by the House of 
Lords, be binding in all future eases. Ihit T trust that 1 may be permitted without 
disrespect to say that the doctrine thus laid down 1ms not hitherto been * well 
recognised.’ On the contrary, it appears to me to Ikj a novel principle, for which, 
up to the present time, there has been no English authority. What authority there 
is seems to me to be the other way ” : Sotlormvjor v. De Barron (2) (1879), 5 P. J). 

100 . 
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P A€ts 11 ca P acit y contract, in the ordinary sense of the word to 

— L-’ which the dictum of Lord Eldon in Male v. Roberts referred. The 
Cap. VIII. question of the capacity of a man and woman to marry, and of the 
Capacity to consequent validity of their marriage, is one which 'essentially 
c ontrac t, concerns the law of their domicil, (a) because it f is in the country of 
the matrimonial domicil that they intend to spend their married 
life. This is a necessary conclusion, because, if they intend to spend 
their married life in any other place, and have married in any 
place in which they are not domiciled, they have, in fact, quitted 
their domicil without an animus revertendi , and lost it or changed 
it for another. And if the acquisition of a new domicil has not been 
so complete as to divest them of the old, then, in the eye of the 
law they do intend to return to the man’s original domicil or home. 
It being, therefore, clear that the country of the matrimonial 
domicil must be taken as the place where the man and woman 
intend to spend their married life, it follows that the law of that 
country, and of no other, is the law to which the validity, legality, 
or morality of their marriage is a matter of concern. (6) It is true 
that this argument, if stretched, would almost go to the length 
of excluding the law of the place of celebration with respect to the 
forms and solemnities of the ceremony ; but it will be shown 
hereafter(c) that these matters are universally referred to the 
lex loci celebrationis , for the purpose, if for no other, of securing 
that the formalities necessary to bind the parties shall be duly 
performed in the sight of the only law which has at the moment of 
celebration the right to control them. Further, all that the principle 
of the interest of the law of the matrimonial domicil is cited for 
here,«is to show that there is at any rate one important distinction 
between the considerations applicable to the so-called contract of 
marriage, and a contract in the ordinary commercial sense. The 
only marriage contract which belongs to this latter class is the 
marriage contract by which husband and wife dispose of their 
rights in each other's property, a subject which has already been 
treated of.(d) And there is another distinction between contracts 
of commerce and contracts of marriage, closely connected with 
the former one, and arising out of it. It is true that husband 
and wife enter into an agreement, just as vendor and purchaser 
do, by which they mutually bind themselves to do something in 
consideration of the mutual promises then made, but there the 
analogy ends. The fulfilment or non-fulfilment of the promise 

(a) Sottomayor v. De Banos (1877). 3 P. D. 1, 0. A. ; Brook v. Brook (1861), 

9 H. L. Cas. 193 ; Ogd-en v. Ogden (1908), P, 46, C. A. 

(b) “ Locus matrimonii oontracti non tarn is est, ubi contractus nuptialis initus 

©at, quam in quo contrahentes matrimonium exeroere voluerunt.” — Huber, Confl. 
Leg. i. tit. 3, s. 10. (c) Infra, p. 349. (d) Ante, pp. 312, eeq. 
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of vendor and purchaser, for example, is a matter which is of no Part III. 
public interest whatever ; and that either party, on making default, AcTS> 
should plead such defences as infancy or the Statute of Limitations Cap. VIII. 
is an evil* by which no one is legally or even morally wronged Capacity to 
but the other pa#y to the agreement. The public, or society c ow<rqc ^ 
(by whichever name the same thing is called), suffers no injury 
at all, except in the sense that an injury to the individual is an 
injury to the State, and is therefore prevented, as far as possible, 
by the law. On the other hand, it is of the greatest moral and 
social importance to the public interests of every country, for 
reasons which need not be specified, that those persons who live 
together within its limits in what they call matrimony, should be 
married in fact. It cannot be said that the breach or repudiation 
of a contract within a town is a social or public evil in at all the same 
sense that the illegitimate connection of the sexes is so ; and, at 
any rate, the breach of a contract is no more a public evil in the 
place where it is broken than in the place where it was • ade, 
in the frequent cases where the contracting parties are both 
resident or even present in the place of performance. The crowning 
anomaly which results from the attempt to regard marriage as a 
contract in the legal sense of the term is to be found in the fact 
that it is a contract, if a contract at all, for the breach of which no 
action can lie, and no damages be recovered. (a) 

The considerations urged above are perhaps the most obvious 
reasons why the principles which the Court of Appeal have decided 
in Sottomayor v. De Barros(b) are proper to decide the question of 
the capacity of the parties to a marriage, should not be extended, 
as some passages of the judgment in that case seem to implj r they 
might be, to the question of the capacity of the parties to a com- 
mercial contract. What the capacity to marry, or to marry a 
particular person, really is, will be best seen by reviewing the 
decisions on the subject, of which Sottomayor v. Dc Barros is the 
last. 

The first case of any importance in which the question of the Capacity to 
capacity of the parties to a marriage appears to have arisen in an 
English court was that of Ruding v. Smith, (c) argued in the Con- Smith. 
sistory Court of London before Lord Stowell in 1821 . The marriage 
in this case had been celebrated at the Cape of Good Hope, by the 
chaplain of the British forces then in occupation of the colony, 
between British subjects, whose domicil must be assumed to have 
been British also. The Dutch law at that time was the only 
established law in the colony, and its continuance had been 

(o) The breach of a promise to marry is obviously a different thing. 

(6) (1877). L. It. it I*. D. 1. (c) (1821). 2 Hagg. Cons. 371. 
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Pabt III. formally sanctioned, so far as the inhabitants were concerned, by the 
AcT8 ‘ capitulation. Two objections were taken to the marriage, though 
Cap. VIII. scarcely distinguished in the argument — first, that the mere 
Capacity to formalities required by the Dutch law as the lex loci celebrationis 
c ontrac t . had not been complied with ; and, secondly, that the parties were 

not, according to the same law, of an age at which a marriage 
could be contracted at all without the consent of parents and guar- 
dians, which had not been obtained. Lord Stowell held that the 
English law was to prevail on both points, on the exceptional 
ground that the country was under British legal dominion except 
so far as the capitulation sanctioned the continuance of certain 
privileges to the conquered, and that the marriage in question 
had been celebrated between British subjects with the countenance 
of British authority and British ministration. It may almost be 
said that Lord Sto well's judgment amounted to a decision that 
under the peculiar circumstances of the case, (a) and between those 
parties, the lex loci was British, and therefore coincided with the 
lex domicilii. But the second question, being almost identical 
with that which arose in Simonin v. Mallac forty years later, 
would have raised, if the lex loci for those parties had been held 
to be Dutch, a direct conflict between the lex loci and the lex domicilii 
on the question of capacity ; and it is therefore .interesting to see 
how Lord Stowell treated it by anticipation. Assuming a case of a 
marriage in Holland between British subjects domiciled in England, 
he asks whether an English Court would hold it void because the 
Dutch law referred to above imposed on the parties an incapacity 
to enter into it ; and intimates a clear opinion that the requirements 
of the Dutch law would not in such a case be deferred to here. (6) 
It is nevertheless plain that the two questions of the formalities 
of celebration and the capacity to celebrate were not at that stage 
of his decision clearly separated in his mind, inasmuch as, after 
referring to the cases decided on the mode of celebration , he expressly 
guards himself against being supposed to accept Huber’s doctrine 
as to personal capacity impressed once for all by the domiciliary 
law. “ I do not mean to say that Huber is correct in laying down 
as universally true, that ‘ personates qualitates , alicni in ccrlo loco 
jure impressas , ubique circumferri, et personam comitari 9 — that 
being of age in his own country, a man is of age in every other 
country, be the law of majority in that country what it may.” (6) It 
can hardly be doubted that what the Court of Appeal in Sottomayor 
v. jJe Barros(c) declared to be a “well-recognised principle of 
law ” with regard to capacity, was not recognised as established by 
Lord Stowell in 1821. 

(a) Vide (1821), 2 Hagg. Cons. 390. (b) Atp.389. (c) (J877),3P. I). 1,C. A. 
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In Conway v. Beazley(a) it was decided, according to the head- Part III. 
note, that the lex loci contractu* will not prevail when either of the AcTS * 
contracting parties is under a legal incapacity by the law of the Cap. VIII. 
domicil. Dr. Lushington, in his judgment, confined himself Capacity to 
to the case of the«same domicil being common to both man and * > nirae t * 
woman, and no light is therefore to be gathered from his decision Conway v. 
upon the question, as to which there is obviously room for argument, 
whether the law of the husband's domicil would be followed in 
opposition to that of the wife, in a case (for example) where her 
law forbade, and his permitted, the marriage, or vice vemt. In 
comparing the personal capacity or incapacity to marry to the 
status of legitimacy which was so fully discussed in Doc d. Birt- 
whistle v. Vardilh(b) I)r. Lushington undoubtedly went far towards 
laying the foundation of the decision in Sottomayor v. Dc Parras. It 
should nevertheless be remembered that the capacity to marry,’' 
which was in question in Conway v. Beazlcy , was simply dependent 
upon the answer to be given to the inquiry whether the Iv . band 
was or was not already married at the time of the marriu^e which 
it was sought to annul ; and it was conceded that he was already 
married at that time, unless a Scotch divorce was to be held, in 
the eyes of the English law, competent to dissolve a marriage 
previously celebrated in Englaml.(c) 

Neither of the above cases appears to have been cited in the Si monin v. 
case of Simonin v. MaUac,(d) and the question of the conflict n aCm 
between the lex loci and the lex domicilii as to capacity was there 
treated by Sir Cresswell Crcsswell almost, if not quite, as a case of 
the first importance. The marriage which it was there sought to 
dissolve was *one celebrated in England between French hi Ejects 
domiciled in France, without the formal consents required at their 
respective ages by French law. In the judgment delivered after 
deliberation there is again authority directly opposed to the dictum 
of the Court of Appeal in Sottomayor v. Dc Burros. (c) that it is a 

well-recognised principle of law that the question of personal 
capacity to enter into any contract is to be decided by the law of 
domicil.” Sir Cresswell Cresswell certainly did not recognise it in 
I860, as he says, “ In general , the personal competency or incompctency 
of individuals to contract has been held to depend upon the law of 
the place where the contract was made. But it was and is contended 
that such rule does not extend to contracts of marriage, and that 
parties are with reference to them bound by the law of their domicil. 

(а) (1831), 3 Hagg. Eccl. 639. 

(б) (1826), 5 13. & C. 438. 

(r) Ijolley's Caw, (1812), Russ. & Ry. 237 ; McCarthy v. Dc Caix (1831), 2 Rush. 

& My. 614 ; Warrcntbr v. Warranter (1835). 2 Cl. & T\ 550 • ami supra, pp. 94 -95. 

{(1) (1860), 2 Sw. and Tr. 67. (e) (1877), L. R. 3 I*. I). 1. 
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Part III. This question, of so much importance in all civilised communities, 
AcT8, has been largely discussed by jurists of all nations, but they all 
Cap. VIII. apply their observations to controversies arising, not in the t countries 
Capacity to where the marriage was celebrated, but in other countries where it 
c ontrac t . j s brought in dispute, and of which the parties were domiciled 
subjects.” (a) The conclusion which Sir Cresswell Cresswell came 
to, after examining such authorities as were cited before him, 
was that the lex loci must prevail in this as in other cases of contract, 
and that the fact that the parties were forbidden by their domiciliary 
law to marry without the consent of certain other persons afforded 
no ground for a decree of nullity. 

Following almost immediately upon the case last referred to 
Brook v. came that of Brook v. Brook, (b) which was carried to the House 
of Lords in 1861, and gave rise to a discussion by the highest legal 
authority of the question now under consideration. The marriage 
in that case was that of a widower with his deceased wife’s sister, 
both the parties being domiciled in England, but having gone to 
Denmark for the purposes of the ceremony. Such marriages 
were prohibited by English law (5 & 6 Will. IV. c. 54), (c) but are 
valid by the law of Denmark. It was held by the House of Lords 
that on such a matter the law of the domicil must prevail, and that 
the marriage was void. The judgment of Lord Campbell (Lord 
Chancellor) was put upon the ground that the essentials of a marriage 
contract were to be regulated by the lex domicilii , the forms by the 
lex loci . The question arises upon this, whether the capacity or 
incapacity to marry is to be regarded as a form or an essential. 
It will be further necessary to seek for a definition of capacity, 
that it may be seen whether the employment of that term in 
Sottomayor v. I)e Burros was strictly correct or not in a logical 
sense. 

Capacity is obviously in theory a quality— one of those qualitates 
\ personates impresses of which Huber speaks — and may be taken 
aB equivalent to a legal power of doing an act which can admittedly 
be done by some persons. If the act to which the capacity is 
referred cannot legally be done at all, it is a misuse of words to speak 
of a legal capacity or incapacity to do it. Speaking in this strict 
sense, capacity is only remarkable by its absence — it is invariably 
some incapacity that characterises the exceptional case of which the 
law is called upon to take notice. Full capacity, in short, is the 
ordinary status or condition of mankind, which can never give rise 

(а) See Scrimshtre v. Scrimshire, (1752), 2 Cons. 395 ; Middleton v. Janverin 
(1802), 2 Cons. 437 ; Compton v. Bear croft (1769), 2 Cons. 444, cited by Sir Crosswell 
Cresswell in his judgment. 

(б) (1861), 9 H. L. C. 193. 

(e) Previously to this statute marriages of persons within the prohibited degrees 
of affinity were voidable only. See now the Act of 1907. 
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to criticism or remark ; and the only(a) logical incapacities which Part III. 
exist in English law are those occasioned by infancy and insanity. AcTS * 

A law winch purports to impose a general incapacity does not impose Cap. VIII. 
an incapacity at all ; it simply prohibits an act. It is remarkable Capacity to 
that, in accordance with this view, the word “ capacity " does not r ontrnc t - 
actually occur throughout the whole of Lord Campbell s judgment 
in Brook v. Brook , though it was made the foundation-stone of the 
decision of the Court of Appeal in Sottomayor v. De Barros.(b ) 

Leaving out of consideration, therefore, for the present, the 
word “ capacity, v it will be well to consider what are the essentials 
of the marriage contract to which the judgments in Brook v. Brook 
referred. It will bo seen on an examination of that case that the 
only “ essential ” alluded to was the relation to each other of the 
parties to the marriage, and the decision of the House of Lords 
amounted simply to this, that the law of the domicil is the proper 
law to say whether the relation between the suggested husband and 
wife is such that a marriage between them can be per»\i*ted or 
recognised. If the domiciliary law holds that, a marriage between 
persons so connected is incestuous or in any other way unlawful, 
the law of every other country is bound to accept its decision 
with regard to all persons whose domicil renders them subject to 
it.(c) This is thG decision in Brook v. Brook , but it must not be 
strained to extend to cases which it does not naturally cover. 

The domiciliary law must absolutely forbid such marriage, not 
merely place an impediment in the way of its being contracted. 

To sav, for example, as in Simonin v. M alloc, (d) that parties 
under a certain age shall not marry without the consent of certain 
other peoplfc, is neither to define a natural incapacity (as Js done 
by a law which fixes a given age as the period of infancy for its 
subjects), nor to declare that a particular sort of marriage is 
incestuous or unlawful. It is merely the addition of a ceremonial 

(а) Since the abolition of slavery. The status of a sluve formerly involved 
incapacities in the strictest sense of the word. 

(б) (1877), 3 1*. D. 1. — The confusion between the legality or illegality of a par- 
ticular marriage and the capacity or incapacity of the contracting parties is due 
mainly to a dictum uttered in the judgment in this ease : “ It is a well-recognised 
principle of law that the question of personal capacity to enter into any contract 
is to be decided by the law' of the domicil ” (at p. fi) — this principle having been 
applied by the Court also to contracts of marriage. 

W ith regard to this observation, however, see the recent case of Ogden v. Ogden 
(1908), 1\ 40, C. A., at p. 74, where the distinction is made clear: “ It may be 
questioned whether that sentence is correct, and whether the question of capacity 
is really raised at all in such a ease ; that is to say, where both parties are capable 
of entering into a marriage, but may not marry each other because such a marriage 
would be illegal in their own country. That is rather a question of illegality than 
of capacity.” 

(c) Inasmuch as the wife’s domicil becomes the husband’s upon the marriage, it 
is the law of his domicil, not hers, which must in all cases be looked to. This 
appears a necessary conclusion, but there is no express decision : vide supra,, 
p. 339. ‘ ( d ) (1800), 2 Sw. & Tr. 07. 
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form, the construction of an artificial impediment. On the other 
hand, where the law of the domicil forbids a marriage between 
_ first cousins, as in Sottomayor v. De Banos , and declares such to be 
absolutely unlawful, that amounts to a prohibition against the 
contracting of such a marriage at all, and is a vqry different thing 
from a direction as to the manner in which it may be contracted 
effectually. The laws of other countries are bound to recognise 
a prohibition addressed by a domiciliary law to its own subjects, 
but not to follow its directions for performance. It may be added, 
that this distinction is not affected by the fact that in Sottomayor 
v. De Banos the Portuguese law would have consented to its own 
effacement if a dispensation from the Pope had been obtained. 
Dispensation with a law is in principle a very different thing from 
compliance with its directions, though in practice the effect of the 
two may sometimes be similar. In such a case as Sottomayor v. 
De Banos , the law of Portugal does not say that, when first cousins 
wish to intermarry, they shall obtain the written consent of the 
Pope to their doing so. It says they shall not marry at all, and 
such a prohibition by a domiciliary law is not the less complete, 
as far as other tribunals are concerned, because the same domiciliary 
law, under certain circumstances, allows itself to be dispensed 
with. • 

The distinction which it has been attempted in the preceding 
paragraph to draw between a prohibition of an act, and a direction 
as to the manner in which it must be performed, is supported by 
the Irish decision of Steele v. Bradddl, (a) referred to with approval 
by Lord Campbell in Brook v. Brook. By the Irish Marriage 
Act (9 Geo. II. c. II) it is enacted that all marriages when either 
of the parties is under the age of twenty-one, contracted without 
the consent of the father or guardian, shall be absolutely null and 
void to all intents and purposes. In Steele v. Braddell the marriage 
was celebrated in Scotland, and the husband, a minor, had not 
obtained the required consent. A suit was thereupon brought 
without success by his guardian in the Irish court to annul the 
marriage, on the groun d that the statute created a personal incapacity 
in its domiciled subjects to contract marriage while minors, in any 
place, without the consent stipulated for in the enactment. “ This,” 
says Lord Campbell, (6) “ was a marriage between parties, who 
with the consent of parents and guardians might have contracted 
a valid marriage according to the law of the country of the 
husband’s domicil, and the mode of celebrating the marriage was 

(а) (1838), Milw. Eccl. Bop. (Ir.) 1. Cf. on this case (as being opposed in 
certain respects to Simonin v. M aline (I860), supra , and Compton v. Bearcrofl 
(17(59). 2 Hagg. Cons. 430), Westlake, Priv. Int. Law (1912), p. 64. 

(б) Brook v. Brook (1861), 9 H. L. 0. 215. 
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to be according to the law of the country in which it was celebrated. 
But if the union between these parties had been prohibited by the 
law of Ireland as 4 contrary to the law of God,' undoubtedly the 
marriage *would have been dissolved. Dr. Radcliff expressly says 
that it cannot be disputed that every state has the right and power 
to enact that every contract made by one or more of its subjects 
shall be judged of, and its validity decided, according to its own 
enactments, and not according to the laws of the country wherein 
it was formed.” (How far this latter dictum may be regarded as 
applicable to contracts in the ordinary sense of the word has been 
considered above. (c/)) On the same principle it is clear that the 
provisions of the English Marriage Act (26 Geo. II. c. 38), as to the 
previous consents required to render the marriage of minors valid, 
were not intended to apply to marriages celebrated out of England, 
any more than the other provisions in that Act as to the necessity 
for banns or licence. The Act, in Lord Campbell's words, did not 
touch the essentials of the contract, or prohibit any marriage' v hich 
was before lawful. It dealt with formalities and retebrution 
alone. (b) There is, it is true, one description of prohibition of 
marriage absolutely which is conceivable, and would amount, did 
it exist, to an assumption by the law to create an incapacity in the 
proper sense. It Juts been suggested that the effect of attainder is 
to incapacitate the attainted person from contracting a valid 
marriage at all ; but however the la w of some foreign countries 
may regard the attainder of their subjects, it lias been decided, 
first, that attainder by English law does not create even an incapa- 
city to marrv in England ; and, secondly, that even if it did so, 
it would not. except by express enactment to that effect, claim any 
extra-territorial effect , so as to prohibit the marriage of t he attainted 
person abroad. (c) It is quite clear that whatever claim might be 
made by the law of a particular country in this respect, it could be 
entitled to no international or extra-territorial recognit ion whatever 
on the double ground that political offences are ignored altogether 
in non-domestic tribunals, and that a law which imposed an absolute 
incapacity to marry at all must be opposed to the public policy of 
every civilised community. 

The examination of the foregoing cases on the question of the 
capacity to contract a marriage, taken in conjunction with the 
authorities cited above(d) as to the capacity to contract in a com- 
mercial sense, shows, it is submitted, that the decision of the Court 
of Appeal in Sottomayor v. De Banos {e) accorded in substance 


(a) Ante , pp. 337-338. tb) Brook v. Brook (1801). 0 II. L. C. 215. 

(r) KynwUrd v. Leslie (1800), L. R. 1 ( \ i\ 389. 

(d) Ante, pp. 08, 338. (e) (1877), L. E. 3 P. 1). 1. 
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with the authority of precedents, but was expressed in terms not 
warranted by that authority, and involved dicta directly opposed 
to it. “ None of the cases cited,” said Lord Campbell in Brook v. 
Brook, (a) “ can show the validity of a marriage which the law of 
the domicil of the parties condemns as incestuous, and which 
could not, by any forms or consents, have been rendered valid in 
the country in which the parties were domiciled.” It is submitted 
that that is the only principle upon which Sottomayor v. De Barros 
should have been decided. 

The doctrine of the prevalence of the lex domicilii has, however, 
been extended, since Sottomayor v. De Barros was decided, to the 
capacity of the spouses to contract with respect to their movable 
property. (6) It will be seen by referring to the earlier portion of 
this treatise, where the general subject of capacity is discussed, 
that there are reasons for referring all questions arising on marriage 
to the law of the domicil ; and that the question of capacity to 
enter into an ordinary mercantile contract has not directly arisen 
since Lord Eldon ruled in favour of the lex loci in 1800.(c) It has 
been already pointed out that in Cooper v. Cooper , where Lord 
Halsbury expressed an opinion in favour of the lex domicilii, there 
was no conflict between that law and the lex loci, the contract 
having been entered into in the country of the domicil ; and that 
the point was expressly left open by Lords Macnaghten and 
Watson, (i) 

The prohibitions of the Royal Marriage Act have been before 
alluded to, and, inasmuch as they forbid certain marriages without 
the previous consent of the reigning Sovereign under the Great 
Seal, clearly ought in principle to be regarded as only imposing 
an additional formality, which the law of another country would 
not be justified in requiring when the marriage was celebrated 
within its jurisdiction. So far as the laws of foreign States are 
concerned, there is no difference in theory between the consent 
of a parent or guardian, and the consent of the reigning Sovereign 
under the Great Seal . B x iit so far as the law of Englandis concerned, it 
is clearly competent for it to say that it will regard certain marriages 
as invalid, wherever celebrated. It cannot compel, or even expect, 
other States to adopt its view, but it can and does assert its own 
intention to take it. It can, that is, and does impose a personal 
incapacity on the members of the royal family, by declaring that it 
will act upon the supposition that such an incapacity has been 

(a) (1861), 9 H. L. C. 218. 

(b) Be Cooke's Trusts (1887), 56 L. J. Ch. 637. Cf. Cooper v. Cooper (1888), 
13 App. Cas. 88, 108. 

(c) Male v. Roberts (1800), 3 Esp. 163. Sec ante, chap. iii. pp. 68, seq, 

(cZ) Ante, chap. iii. p. 71. 
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imposed. In accordance with this view the House of Lords decided Part III. 
in the Sussex Peerage Case{a) that the provisions of the Royal AcTS * 
Marriage Act extended to marriages celebrated out of England, Cap. VIII. 
and that the law would not allow its object and intention to be Capacity to 
defeated. It is ijptc worthy that in the opinion of the judge in that c ontrac t - 
case the same distinction is drawn between the essentials and the 
formalities of a marriage contract, the prohibitive and the directory 
part of the enactment, that has already been shown to be deducible 
from Brook v. Brook(b) and its cognate cases. 

(b) Formalities of the Contract . — The capacity of the parties to Forms of 
a contract having thus been determined, the question next arises, 
by what law the formalities and ceremonies of the contract are to 
be regulated. It has been already shown that the rule with respect 
to the contract of marriage is that the forms must depend upon 
the lex loci celebrationis alone ;(c) and it is undoubted that this is 
only a consequence of the general principle which applies to contracts 
generally, of whatever nature and wheresoever celebrated. The 
formalities and ceremonies, as distinguished from the essentials, 
which the law of the place of celebration demands for the con- 
stitution of a contract are to be tested by that law alone ; and if 
they satisfy it, no other law has a right to demand more, or, in the 
other event, to accept less .(d) So far as regards the formalities of 
contracts, the maxim of the civil law, “ locus regit actum” is, with 
one exception, more apparent than real (the transfer of immov- 
ables^)), adopted by the law of England. The point where a conflict 
of law does nevertheless arise is the distinction between the requisite 
formalities of celebration and the requisite proof that the contract 
was duly celebrated, between the creation of the obligati on^and the 
evidence of its existence, between the origin of the liability under 
the lex loci and the procedure required for the remedy by the lex 
fori. This conflict was well indicated in Huber v. Steiner(f) by 
Tindal, C.J. : “ The distinction between that part of the law of 
the foreign country, where a personal contract is made, which is 
adopted, and that which is not adopted by our English Courts 


(a) (1844), 11 Cl. & F. 85 ; and see ante , p. 102. 

(b) (1801), 0 H. L. C. 193. 

(c) Ante. p. 92; Brook v. Brook (1800), 9 H. L. 0. 193. 

(d) Bcnhmri v. Morning Ion (1840), 3 C. B. 133 ; Story, Conflict of Laws, §§ 200, 
202 ; Leroux v. Brown (1852), 12 C. B. 801, at p. 824'; Warrender v. War tender 
(1835), 9 Bligh, 110, per Lord Brougham. Cf. Brinkley v. Alt. -Gen. (1890). 15 P. D. 
76 ; Ogden v. Ogden (1908), P. 40, 0. A. It may be here pointed out that if an 
offer is made in one country and is accepted in another, the contract is deemed 
to have been entered into in the country from which the acceptance is sent : 
Cowan v. O'Connor (1888), 20 Q. B. T).‘ 040; cf. Hen thorn v. Fraser (1892), 
2 Ch. 27, C. A. See as to bills of exchange, the Bills of Exchange Act, 1882 (45 & 40 
Viet. c. 61), s. 72. 

(e) Ante, p. 205 ; infra , p. 354. 

(/) (1835), 2 Scott, 304. 
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of law, is well known and established ; viz. that so much of the 
law as affects the rights and merits of the contract, all that relates 
ad litis decisionem } (a) is adopted from the foreign country ; so much 
of the law as affects the remedy only, all that relates ad litis ordi - 
nationem , is taken from the lex fori of that country where the action 
is brought/’ The principles here acknowledged are also clearly 
’ laid down in British Linen Company v. Drummond, (6) De la Vega v. 
Vianna,(c) and Don v. Lippmann,(d) over-ruling an older decision 
in which a contrary view appears to have been taken, (e) It may 
therefore be regarded as beyond dispute that whatever relates to 
the enforcement of the remedy sought must be determined by the 
lex fori, the law of the country to the tribunals of which the appeal 
is made. But when a law, like the English Statute of Frauds, (/) 
makes a particular species of evidence necessary to establish the 
constitution of the contract which was not foreseen or required 
by the law of the place of celebration, or rejects evidence which 
that law would have admitted, it becomes more difficult to deter- 
mine whether this question belongs peculiarly to the enforcement 
of the remedy, or to the materiality of the contract. A similar 
difficulty arises, where the English law, as the lex fori, instead of 
being more stringent than the law of the locus contractus , is less so, 
and admits evidence which would have been rejected in the forum 
celebrationis or solutionis , as the case may be. It has been decided, 
as will be shown immediately, that both these questions belong to 
procedure, and are to be determined by the lex fori alone ; and this 
is so even where the matters to which the questionable evidence 
relates are themselves mere formalities of celebration. The dis- 
tinction, which it is rather difficult to discern at first sight, appears 
to be this. The lex fori does not attempt to dictate to those who 
contract beyond its jurisdiction what ceremonies or formalities 
shall be employed, nor does it examine a contract that is properly 
evidenced before it, to see whether the forms and ceremonies 
actually used are such as it is accustomed to. But it has its own 
rules of evidence as to the manner in which a contract must be 
proved as a fact, whether, for example, by parol testimony or by 
writing, and to these it adheres, whatever may have been the 
requirements of the foreign law\ The question of stamped docu- 
ments is governed by the same considerations. Facts, such as the 
payment of money to another’s use, will be accepted as proved 

{a) Vide Bartolus, Comm. Cod. Li. 1. 

(i b ) (1830), 10 B. & C. 903. (c) (1830), 1 B. & Ad. 284, 

(d) (1837), 5 Cl. & F. 1. ( e ) Williams v. Jmies (1845), 13 East. 439. 

(/) Cf. Leroux v. Broum (1852), 12 C. B. 80 1, a case in which a contract valid by 
French law was not enforceable in England because of the absence of a note or 
memorandum as required by the Statute of Frauds. (See next paragraph.) 
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by the lex fori without the evidence of a foreign stamp :(a) but if VavtUL 

the law of the place where a contract is made declares that it shall .' 

be void unless a stamp is used, it cannot be sued upon or enforced Cap. VIII. 

elsewherfe. These principles are illustrated by the following Contract— 
cases. # ' Formalities . 

1. First, the lex fori prevails, when its rules as to evidence are Requirement* 
more stringent than those of the lex loci celebrationis or solutionis — • jjJ eTitfenc^ 
that is, where it demands evidence which they do not require or 
rejects evidence which they admit. Thus, in Leroux v. Brown(b) 
it was held that s. 4 of the Statute of Frauds, providing that no 
action shall be brought upon certain contracts that are not evidenced 
by writing, applied to contracts made abroad. In that case Jervis, 

C.J., said, “ It is not denied that if s. 4 of the Statute of Frauds 
applies to the contract itself or to the solemnities of the contract, it 
cannot be enforced here. I am of opinion that the section in 
question applies not to the solemnities of the contract , hit to the pro- 
cedure, and therefore that the contract cannot be sued upon here/’ 

Acehal v. Ijcvy(c) shows that the Statute of Frauds simil tily claims 
to regulate procedure when in competition, not with the law of the 
place of celebration, but with the law of the place of performance. 

That was an action for the non-receipt, of goods ordered by the 
defendant in Loiglon from the plaintiff in Spain, the letter conveying 
the order being an imperfect memorandum within the Statute of 
Frauds. This case has been cited for the proposition that when 
there were several parties to a contract, the solemnities which must 
be satisfied by each are those of t he place where lie engages himself, 
and says that the Statute of Frauds applied because the defendants 
wrote theii; letter ordering the goods in England. But according 
to the passage just cited from the judgment in Lerouxv. lfrown,(d) 
the Statute of Frauds does not apply to solemnities at all. If it 
did, it is there expressly st ated that it would not regulate contracts 
merely in the right of the lex fori, but the very ground of that decision 
was that it applied, not to solemnities, but to procedure. The real 
conflict in Acebal v. Levy appears to have been between the English 
law, claiming to regulate procedure as the lex fori, and the Spanish 
law as the lex loci solutionis . The contract proved (apart from the 
question of the Statute of Frauds) was a contract that the plaintiff 
should load a particular vessel then lying at a Spanish port with 
nuts at the shipping price of that port. This being done, there was 
a delivery to the defendant on board his ship in Spain, and though 


(a) Bristow v. Seqvevillc (1850), 5 Kx. 275, 270. 

(b) (1852), 12 C. B. 801, where all the authorities are disc usscil ; Finlay v. 
Finlay and Rudall (1862), 31 I». J. (P. 3V1. & A.), 149; Hansen, v. .TJixon (1900), 
96 L. T. 32. 

(c) (1834), 10 Bing. 376. Cf. Wiedemann v. Walpole (1891), 2 Q. B, 534* 

(d) (1852), 12 C. B. 801. 
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the Court did not consider that there was an acceptance to bind the 

' defendant and take the case out of the Statute of Frauds, yet it is 

Cap. VIII. difficult to see how any law but the Spanish can be regarded as 
Contract— the law of the place of performance. The Statute of Flauds was 
Fo rmalit ies, therefore held to apply, not because the defendant promised in 
England — according to Leroux v. Broivn it would have been the 
same wherever he promised — but because its provisions are intended 
to regulate procedure, and the law of the place of performance of a 
contract cannot, in an English court, be allowed to compete with 
it. It may be stated as a general rule that a contract not enforceable 
abroad may be sued on in this country if the necessary evidence be 
brought.(a) 

2. When the lex fori admits evidence which the lex loci cele- 
brationis would have rejected(6), the facts will be taken as sufficiently 
Requirements proved, but if they disclose that the solemnities required by the 
to evidence 8 ^ ex celebrationis were not fulfilled, then in accordance with that 
law the contract will be held void. Thus, it is now established 
that a written contract which does not bear the stamp required by 
the law of the place where it was made cannot be sued upon in 
England, (c) though the opposite view had formerly been taken, (d) 
on the ground that the revenue laws of a foreign State need not be 
regarded. But in Bristow v. Scquevillc a receipt proving the pay- 
ment of money to the use of another was admitted in evidence, 
though without the stamp required by the law of the locus actus ; 
and although this decision has been criticised it is submitted 
that it is in perfect accordance with the principles of Alves v. 
Hodgson and Clegg v. Levy. The lex loci actus no doubt said that 
such a receipt, unstamped, should not be admitted to prove the 
payment. That, in the opinion of Lord Cranw r orth, was a pure 


(а) Hansen v. Dixon (1900), 90 L. T. 32. Cf. Brown v. Thornton (1837), 0 A. & E. 
185 (a copy of a clnirterparty made in Batavia is not admitted in evidence here, 
though in certain circumstances it would have been admissible in the Batavian 
Courts) ; Finlay v. Finlay and Tindall (1802), 31 L. »T. (P. M. & A.), 149 (a cer- 
tificate of marriage in a foreign country admissible there was held not admissiblo 
here owing to non-compliance with English requirements). See also Abbott v. 
Abbott and Oodoy (1860), 29 L. J. ( P. M. & A.), 57. 

(б) As to the distinction between the lex loci and the lex fori, cf. Adams v. Clutter - 
buck (1883), 10 Q. B. D. 403 (whore a lease of Scotch shooting valid in Scotland 
without seal was held actionable in England). 

(c) Alves v. Hodgson (1797), 7 T. It. 241 (a promissory note void by foreign 
law for want of a stamp was bold not admissible in evidence kero) ; Clegg v. 
Levy (1812), 3 Camp. 100; Bristow v. Scqneville (1850), 5 Ex. 275, per Lord 
Campbell. The point seems to have arisen in Legrclh. v. Davis , 5 L. T. 54, where 
anile nisi was obtained on the ground that the stamp of the locus celebrationis 
wa. necessary, hut the case is not further reported. With respect to bills of 
exchange, it is now expressly enacted that a bill issued abroad shall not be invalid 
by reason only that it is not stamped in accordance with the law of the place of 
issue (45 & 46 Viet. c. 01, s. 72). See the section, infra, p. 409. 

(d) James v, Catherwood (1823), 3 Bowl. & Ry. 190 ; Wynne v. Jackson (1826), 
2 Russ. 351. 
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question of procedure, and so far it is difficult to see how a contrary Part HI. 
opinion could be maintained. The payment to the use of another AcTS * 
being thus^proved as a fact, where was the contract ? The contract Cap. VIII. 
was one implied by law, begotten by the law out of that fact. It Contract— 
was a contract which would be implied as well by the foreign law Fo rir “ lllt tcs - 
as by the English, if the facts which rendered the implication Formalities 
necessary were sufficiently brought before it. The rules of procedure f r om lJ pro- l0d 
of the foreign law prevented it from accepting the facts, but the ceduro. 
rules of procedure of the English law did nothing of the kind ; and 
therefore the English law was able to make the implication which 
the foreign law did not. 

The doctrine that the formalities of a contract depend in all 
cases upon the law of the place of celebration, and that the validity 
of the obligation will be recognised by no Court if t hese preliminaries 
have not been complied with, is not at all impeached by the judg- 
ment in the case of Ex parte Mclbourn.(a) There the law of Rat avia, 
where the contract was executed, required that any cont-rae 4 Made 
on marriage, by which property was settled on the wife i * parately, 
should be registered, in order to have any effect as against th ird parlies. 

It was held in substance that t his was not a formality preliminary 
to the validity of the contract, but a provision as to the future 
remedies of the creditors of the husband, in the event of his assets 
being administered in bankruptcy. It will be seen elsewhere 
that in bankruptcy all priorities between creditors arc regarded 
as matters of procedure, which the lex fori alone is entitled to 
decide. (b) But where the law of the matrimonial domicil, which 
had been expressly adopted by the parties to regulate their rights 
in each others goods, required that in any post-nuptial coy tract 
entered into by the wife respecting her movable property, there 
should be as many original instruments as there were distinct 
parties, a contract executed by her in England was held valid, 
though these formalities had not been complied with.(r) No law 
can prevent competent parties from contracting validly according 
to the lex loci ; though persons may, of course, contract themselves 
out of such a power in reference to a particular subject-matter. 

The effect of formalities not required or recognised by the lex loci , 
but voluntarily adopted by the parties, would seem to be a question 
of intention. Where two persons enter into a contract under seal, 
in a country whose law does not distinguish between specialty and 
simple contract, the natural inference is that they have in their 
minds some other law which does draw that distinction. If their 
domicil or even nationality were English, it would be reasonable 

(«) (1870), L. R. 6 Ch. 04. 

(6) Pardo v. Bingham (I860), L. R. 0 Eq. 485. 

(c) Guepratte v. Young (185i), 4 Do G. & Sin. 217. 

Z 
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to assume that they were contracting with reference to English law. 
The statute of limitations for specialties has been applied m England 
to a case of this description, thus extending the term within which 
the contract could be sued on from six to twenty years ; but this 
case is better regarded as an illustration of the principle that proce- 
dure is regulated by the lex fori.{a) 

With respect to the formalities attending the indorsements 
of bills of exchange, it will be seen below(6) that the Bills of Exchange 
Act, 1882, enacts that these shall be referred to the law of the place 
of indorsement (45 & 46 Viet. c. 61, s. 72). The cases prior to that 
statute were in conflict, it having been more than once held that the 
acceptor’s contract was to pay on an indorsement valid by the 
law of the place of acceptance, or, at any rate, that the question was 
one of intention. (c) As against the indorser , there is no authority 
for saying that the ordinary rule does not apply which requires 
that the formalities required by the lex loci celebrationis should be 
satisfied. 

The one undoubted exception in English law to the maxim 
“ locus regit actum” as applied to the formalities of contracts, is 
the result of the principle which claims supremacy for the lex situs 
in all that relates to immovables. That principle was laid down 
clearly by Lord Mansfield in Robinson v. Bland (d) in 1760, and even 
older authorities to the same effect arc found with respect to wills. (c) 
“ In every disposition or contract,” says Lord Mansfield in the 
case cited, tc where the subject-matter relates locally to England, 
the law of England must govern, and must have been intended to 
govern. Thus, a conveyance or will of land, a mortgage, a contract 
concerning stocks, must all be sued on in England, and the local 
nature of the thing requires them to be carried into execution according 
to the law here” A similar doctrine was adopted in Waterhouse v. 
Stansfield.(j) In that case the effect of the Demcrara law was 
considered as to land in Demcrara, and it was held that a local 
statute, purporting to restrain the alienation by a debtor of any 
immovable property without the assent of his debtors, express or 
implied, and without certain prescribed forms intended to secure 
this object, must prevail to exclude the claim of an English assignee 
of the equitable interest in such land. 

{ft) Alliance Bunk oj Simla v. Carey (1880), 5 C. l\ ft. 129 ; infra, chap. x. 

(&) Pp. 409, seq. 

.(c) Lelnl v. Tucker (1867), L. R. 3 Q. B. 77 ; SmullpfjqSs Case (1885), 30 Ch. ft. 
-98 ; contra Bradlaucjh v. J)e Bin (l 80S), L. R. 5 C. P. 473. Sec those cases dis- 
cussed by Bindley, M.R. & Kay, L. J., in Alcock v. Smith (1892), 1 Ch. 238, 204, 269. 

{d) (1760). 2 Burr. 1079. Of. Waterhouse v. Shm* field (1852), 10 Haro 254; 
Adams v. Clutterbuck (1883), 10 Q. B. ft. 403. 

(e) Bovey v. Smith (1682), 1 Vern. 85 ; Ooppin v. Coppin (1725), 2 P. Wms. 293 ; 
Of. Westlake, Priv. Int. Law (1912), p. 228. 

(/) (1852), 10 Hare, 254. 
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The deviation from the rule of locus regit actum with regard to 
immovables, which has just been stated, is explained by Wcstlake(a) 
as the necessary result of the peculiar character of the English land 
law. It Is not acknowledged by continental jurists, though as 
firmly established yi Scotch and American law (b) as in our own, and 
it may be perhaps more correctly regarded as one of the essential 
differences bet ween the real property law of England and that of 
foreign countries, than as a consequence of t hose di fferenees. There 
is an obvious difficulty in selecting one of concurrent phenomena 
as the result of the others, and it is a safer theory to assume for all 
a common parentage. It is quite true, as Westlake savs, that the 
English law “cannot possibly recognise a t ransfer of land, which, 
made in a foreign form, might contemplate estates, rules of succes- 
sion, and other incidents of property so strange to its system that 
even the words in which they were expressed might be incapable 
of an English hit erpretation.” But it cannot be assumed t hat it was 
for that reason — a reason of convenience only- — that the Uiglish 
law has always rejected foreign transfers of English ’.id. The 
real cause was more probably the spirit of exclusion which has applied 
the lex situs in England to every conceivable question that affected 
the soil— to the question of succession, for example, and of the 
legitimacy of the* heir.(c) “ Null us prineeps legit imut personam 
ad succcdendum in bona alter ins territorii” are t he words of 
I)\Argentre,(rf) and it can scarcely be doubted that the exclusiveness 
of the feudal law in this particular was duo to higher considerations 
than the difficulty of translating a foreign conveyance, or of inter- 
preting t he meaning of a foreign legal pract itioner. 

The cases in which an English stamp is required, on documents 
executed out of the United Kingdom, are now indicated bv 33 & 
34 Viet. c. 97, s. 17, which enacts that no instrument executed in 
any part of the United Kingdom, or relating, wheresoever executed, 
to any property situate, or to any matter or tiling done or to be 
done, in any part of t he United Kingdom, may be pleaded or given in 
evidence (except in criminal proceedings) or be admitted as good or 
available in law or equity, unless it is duly stamped in accordance 
with the law in force at the time when it was first executed. And 
by s. 15 of the same Act provision is made for stamping, without 
penalty, instruments made abroad, within two months from their 
being brought into the United Kingdom. Thus, a contract made 
abroad requires an English stamp, if the subject-matter or place of 
performance be in England. If the law of the place of celebration 

(a) Priv. Int. Law (3912), p. 10. 

(b) Story, Conflict of Laws, § 727. 

(c) Birlwhisilc v. Vardill (1820), 5 B. & C. 4 .‘18 ; 2 Cl. & F. 571. 

{d) Art. 218, 6, n. 20. 
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Part III. declared that all contracts made within its jurisdiction should be 
AcTS * void without the local stamp, such contracts as those referred to in 
Cap. VIII. 33 & 34 Yict. c. 97, s. 17, would apparently require a double stamp, 
Contract— the foreign as well as the English, according to the principles already 
} o rmalit iea. CX p| a j ne( j as deducible from Alves v. Hodgson, (a) Clegg v. Levy,(b) 
and Bristow v. Sequeville.(c) 

It is to be noticed that an older statutory provision (1 & 2 Geo. 
IV. c. 55, s. 1) on this subject now repealed by 33 & 34 Viet. c. 97, 
contained explicit language preventing this result, by an enactment 
that “every deed, agreement, or other instrument relating to any 
real or personal property in Great Britain or elsewhere than in 
Ireland, or to any matter or thing (other than the payment of 
money) to be done in Great Britain or elsewhere than in Ireland, 
shall be chargeable with such stamp duties as are or shall be payable, 
by the laws for improving and regulating the stamp duties in Great 
Britain, and not with any other stamp duty : Provided always that 
every such deed , agreement , or other instrument shall be charged and 
chargeable, with such stamp duties accordingly , and no more , uhetker 
the same shall be engrossed and executed at any place or places unthin 
the United Kingdom , or at any place or places not within the United 
Kingdom , and whether any of the parties to such deed , agreement , or 
other instrument shall be resident in or executing the same at any place 
either in Great Britain or Ireland or elsewhere.” 

This language was no doubt clear enough, although its effect 
may have been doubtful, but the whole Act was repealed in 1870 
(33 & 34 Viet. e. 97), and the new enactment contained in 33 & 34 
Viet. c. 97, s. 17, which has already been cited, contains no equi- 
valent provision. S. 3 of the last-mentioned statute does, it is 
true, enact that there shall be charged upon the several instruments 
specified in the schedule to the Act, “ the several duties in the said 
schedule specified , and no other duties.” The effect of this general 
provision may, however, well be doubted. It is clearly not a law 
intended to render the imposition of duty by the lex loci celebrationis , 
in the cases covered by s. 17, illegal ; and it is more than arguable 
that it amounts to no more than an enactment that no other duties 
are to be imposed by English latv.(d) Are they not, however, 
to be recognised by an English Court, when duly imposed by a 
foreign law', competent according to the rules of international 
jurisprudence to impose them ? It is submitted that they are, 
r id that if a contract were made abroad in a country the law of 
which declared that all contracts should be void if made within its 

(a) (1797). 7 T. K. 241. ( b ) (1812). 3 Camp. 166. (c) (1850). 5 Ex. 275. 

(d) It is to be noted that, according to the preamble, the object of 1 & 2 Geo. IV. 
c. 55, was to remove doubts in cases where the stamp laws of England and Ireland 
came into competition. 
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limits without the local stamp, it could not, though requiring an 
English stamp under s. 17 of the Stamp Act , 1870, be sued upon 
in an English court without the foreign stamp as well, notwith- 
standing the provisions of s. 3. 

It should be remarked that, apart from these statutory provisions, 
no duty was chargeable, according to the earlier Stamp Acts, on 
agreements not made within Great Britain. S. 2 of the Stamp 
Act, 1815 (55 Geo. III. c. 184), enacts that the duties specified in 
the Act shall be raised, levied, and paid unto and for the use of the 
Crown, in and throughout the whole of Great Britain , for and in 
respect of the instruments, matters, and things mentioned in the 
schedule. Accordingly, it was held by Lord Kenyon at Nisi Prius, 
that for an agreement made on board a ship at sea, a stamp was not 
required. (t/) The stamp was always, however, essential if the 
agreement was actually made in England, whatever might have 
been the place of performance, or the situs of the subject-mat tor.ffr) 
These decisions were upon t he earlier Stamp Acts, but the hn\. iage 
of 33 & 34 Viet. c. 1)7, s. 17, cited above, is even less a: biguous. 
“ No instrument executed in any part of t he United Kingdom . . . 
shall, except in criminal proceedings, be pleaded or given in evidence, 
or admitted to be good, useful, or available in law or equity, unless 
it is duly stampeebin accordance with the law in force at the time 
when it was first executed.” 

Until the passing of the Stamp Act, 1870, the stamps on foreign 
bills of exchange were regulated bv J 7 & IS Viet. c. S3, which 
provided (s. 3) that a stamp should be necessary on all bills drawn 
out <4 the United Kingdom, whenever t hey should be paid, indorsed, 
transferred, «r otherwise negotiated within the United Kingdom. 
No stamp was required on bills drawn abroad and payable in this 
country until this enactment; ; but the stamp required is not of 
course made a formality of the original cont ract by such statutory 
provisions. It does, however, become a formality of the contract 
between the indorser and indorsee if the bill is indorsed in England, 
and then is governed as such by the lex loci. If, therefore, the 
indorsee sued the indorser in a foreign court, cm a foreign bill, t he 
indorsement having taken place in England, and it appeared that 
the English stamp had not been affixed, the foreign Court should 
in strictness refuse to recognise the indorser's liability ; though 
secus , it would appear, if the English statute merely said t hat the 
bills and indorsement should not be tj inert in evidence wit hout the 
English stamp.(c) The Stamp Act, 1870, repealed the provisions 

(a) Ximenes v. Jaquc #, 1 Esp. All. 

(b) Wright v. Commissioners oj Inland Jimmie (iS5f>), 11 Kx. 458 ; S ton dal e v. 
Bahh, 5 Burr. 2075. 

(c) Bristow v. Se.qucvilh (1850), 5 Ex. 275 ; Alves v. Hodgson (1797), 7 T. It. 241. 
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of 17 & 18 Viet. c. 83, on this subject, but re-enacted them in 
another form. By s. 51 it is provided that every person into whose 
hands any bill or note made out of the United Kingdom comes 
shall, before he presents for payment, or indorses, transfers, or in any 
manner negotiates or pays such bill or note, aflfcx thereto a proper 
adhesive stamp and cancel the same. S. 54 imposes a penalty of 
£10 on every person who issues, indorses, transfers, negotiates, 
presents for payment, or pays any bill or note liable to duty and not 
stamped ; and further enacts that the person who takes or receives 
from any other person any such bill or note unstamped shall not be 
entitled to recover on the same, or to make the same available for 
any purpose whatever. («) These provisions appear to go far 
beyond any mere regulations of evidence and procedure, so that 
the principle of the judgment in Bristow v. 8equeville(b) would not 
apply to them if, under the circumstances just supposed, an English 
indorsee were to sue the indorser in a foreign court. The question 
as to what amounted to indorsement, negotiation, or transfer, under 
the earlier statute, arose in Griffin v. Weatherley.(c) When, how- 
ever, a foreign bill of exchange which has been transferred or 
negotiated in England is sued on in an English court, if the stamp 
appear to be on it at the time of the trial, it will be presumed, 
in the absence of evidence to the contrary, to have been there when 
the bill was transferred to the holder. (d) As to the necessity for 
foreign stamps, it is now enacted by the Bills of Exchange Act, 
1882 (45 & 40 Viet. c. 01 ), s. 72, that a foreign bill is not invalid by 
reason only that it is not stamped in accordance with the law of the 
place of issue. This is in accordance with the general principle, by 
which the revenue laws of one State are not enforced "by the Courts 
of any other. “ Although from the comity of nations the rule has 
been to pay respect to the laws of foreign countries ; yet for the 
general benefit of free trade, revenue laws have always been made 
the exception.”(c) 

(c) Legality of the Contract.- Wide as the operation necessarily 
is which is given to the intention of the parlies to a contract, it is 
plain that it can have no effect upon the question of the legality or 
illegality of the 1 king contracted for. No law can permit itself to be 
evaded, nor can it, consistently with the principles of international 
jurisprudence, sanction the evasion of a foreign law. Thus, if the 
thing contracted to be done is illegal by the law of the place of the 

(a) 33 & 34 Viet. c. 07, ss. 51, 54. 

• (ft) (1850), 5 Ex. 275. (c) (1808), L. K. 3 Q, B. 753. 

(d) Bradhvyh v. De Jim (186S), L. R. 3 0. P. 286. 

{(’) Per Lord Campbell, in Fwpcrcn of Austria v. Day (1861), 3 Be G. F. & J. 
217, 242. Cf. At ns v. Had yarn (1797), 7 T. K. 241, and Bristow v. JSequevillc 
(1850). 5 Ex. 275 ; Janie* v. Cathnwood (1823). 3 I). & Ry. 190. 
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intended performance, the contract should be held void, wherever Part III. 
it was actually entered into, by all Courts alike. Where, however, 
it is the contract itself, the exchange of a certain consideration Cap. VJ1I 
either for any or for a certain promise, that one of the competing Contract — 
laws claims to forbid, the question assumes a different form. In L egality ' 
such a case it woulSi seem that the legality of the agreement must 
be decided by the law of the place where it is made. It appears 
clear, at any rate, that a contract illegal by that law will not be 
recognised or adopted by the English Courts ; though the converse 
case, where a contract was legal where made but is forbidden by 
English law, may often prove a more complex one. No tribunal 
can of course be called upon to sanction or enforce any agree- 
ment which is contrary to its own notions of justice or 
morality, (a) 

First, therefore, with regard to performance, where the thing Performance 
contracted to be done is illegal by the law of the place where it 
is intended to do it, the contract is void in all courts alike. T his cvlcbrationi*. 
is only in accordance with the general principle that all c.;* nans 
relating to the mode, time, or conditions of performance are to 
be determined by the law of the place where t he parties have agreed 
to perform ;(b) and, subject to one exception to be presently noticed, 
the rule is firmly .established, though the English aut horities on 
the point are scanty. Thus, an agreement, to be carried into 
effect in t his country, which would be void on the ground of cham- 
perty if made here, is not the less void because made in a foreign 
country where such a contract would be legal, and with a domiciled 
subject of that foreign country, (c) In Branley v. South- Eastern 
itadway C<m\pany (d) the distinction between a case of this kind, 
and one where t he element of illegality does not touch the perfor- 
mance of the agreement, is clearly seen. The question was, whether 
the railway company, who were directed by English statutes to 
charge uniform rates for carriage, could impose an increased charge 
upon “ packed parcels ” received at Boulogne for conveyance to 
London ; such an increased charge having been pronounced by 

(а) Cf. He Fitzgerald , S airman v. Fitzgerald (1004), 1 Ch. 573, 0. A., which 
discusses tho distinction between contracts invalid for some definite reason and 
those expressly forbidden by positive law or contrary to notions of public policy 
or morality. See also lie. fionacina , he lira.ssr.ur v. liomicina (1012), 28 T. .L. K. 

508. C. A. ; Saxby v. Fallon (1008), 00 L. T. 02 — affirmed (1000), 2 K. 11. 208, 

C. A. ; Kaufman v. (Ir.rson (1004), l K. 11. 501, C. A. (an agreement between 
persons domiciled in France obtained by moral coercion, and said to bo valid 
there, held to be unenforceable here). 

(б) Branley v. South-Eastern By. Co. (1802), 12 C. 11. N. S. at p. 71, per Tindal, 

C.J., in Trimbey v. V igninr (1834) 4 M. &. S. 005, 704, infra . 

(r,) Grdl v. Levy (1804), 10 0. Jl. N. S. 73. So a provision in a Scotch settlement 
against alienation has been held inoperative in England (In re Fitzgerald (1903), 

I Ch. 933). 

(d) (1802), 12 C. B. N. S. 03. 
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the Courts illegal when the contract was made in England. (a) 
What the company contracted to do in that case was to carry a 
packed parcel, part of the journey being in England ; and as there 
was no illegality in carrying packed parcels in England, 'it appears 
to have been rightly decided that the contract made in Boulogne 
for an increased rate of payment on such articles could be recognised 
by English law. “ As a general rule,” said Erie, C.J., “ the lex loci 
contractus governs in deciding whether there was illegality in the 
contract ; and according to the law of France there was nothing 
illegal.”(6) This dictum must, according to the principle now 
under consideration, be qualified by regarding the “general rule ” 
as applicable to the illegality of the contract itself, and not of its 
performance merely. It may indeed be supported in another 
sense, by remembering that when a question of performance arises 
the lex loci contractus is the law, not loci celebrationis but solutionis. (c) 
In Hern v. Riera,{d) referred to by Westlake, an agreement had 
been made in Spain between a merchant and an officer of the 
Spanish Government, which the fiduciary position of the latter 
rendered void by the Spanish law. The plaintiff alleged a renewal 
and repetition of the contract out of the Spanish dominions, an 
allegation which was held to be unsupported by sufficient evidence ; 
but Westlake suggests that even if such a pronjise had been suffi- 
ciently proved it would have been void by the law of Spain as the 
country of performance. In Pattison v. Mills (e) a contract of insu- 
rance was made in Scotland by the agent of an English insurance 
company for granting a marine policy in London, during the opera- 
tion of the statute (G Geo. I. c. 18) which conferred upon certain 
other companies a monopoly of marine policies of insurance. It 
was hfcld that the agreement, notwithstanding, could be sued upon ; 
partly upon the ground that the statute was not intended to apply 
to Scotland, or to a contract to insure Scotch property entered into 
in Scotland ; partly upon the hypothesis that England was not 
necessarily the country of performance, and that a policy in accor- 
dance with the contract might even have been granted in Scotland. 
In Robinson v. Bland(f) Lord Mansfield went beyond the principle 
under discussion, and expressed an opinion that a bill given in 
France for a gaming debt, and payable in England, was subject 
to the English law as that of the place of performance, and that 
the holder could not recover. “ The law of the place of contract,” 

(a) Parker v. Great Western By. Co. (1856), 7 M. & G., 253 ; 11 C. B. 545 ; Crouch 
T. Great Northern By. Co. (1856), 11 Ex. 7 42. 

(ft) Branley v. NE. By. Co. (1862), 12 C. B. N. S. at p. 72. 

(c) Cf. Moults v. Owen (1907), 1 K. B. 746, 0. A. 

(rf) (1840), 11 Sim. 318 ; Westlake, Priv. Int. Law (1912), § 213, p. 307. 

(e) (1828), 1 Dow & Cl. 342. 

(/) (1760), 2 Burr. 1078. But now see Quarricr v. Colston (1842), 1 Phill. 147. 
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said Lord Mansfield, “ can never be the rule, where the transaction Paht HI. 
is entered into with an express view to the law of another country AtTS * 
as the rule by which it is to be governed.” It has been already Cap. VIII. 
pointed but that the question of illegality in the performance comes Contract— 
within the general rule enunciated by Story, that where the contract L i V allf y- 
is either expressly or tacitly to be performed in another place, the 
contract, in conformity to the presumed intention of the parties, 
is to be governed, as to its validity, nature, obligations, and inter- 
pretations, by the law of the place of performance. (a) It is prob- 
ably on this ground that the decision in Komillon v. Rousilhm (6) 
ought in theory to be supported. In that case it was held that an 
English Court would not enforce a contract void by English la w as 
against public policy, though made in a country where no such rule 
existed. It is, however, apparent from the facts of that case that 
the contract (which was said to be in restraint of trade) was intended 
to be performed partially, if not wholly, in England. (c) And just as 
any connection with an illegal object is held sufficient in municipal illegal object 
law to vitiate a contract. (d) so it is not necessary for the application 
of this principle to private international law r that the contract to 
which exception is taken should be expressly to do some action 
prohibited bv the law of the place of intended performance. Thus, 
the vendor of goods intended to be. smuggled into England, who 
had lent himself to the unlawful intention by packing them in a 
particular wa v, was held unable to recover their price ; (c) though, 
under somewhat similar circumstances, a vendor who had a know- 
ledge only of the illegal design, to the furtherance of which he had 
not himself contributed, was not debarred from suing.(/) The 
decisions in the two last-mentioned cases have been much criticised, 
and exception can no doubt be taken to the reasoning of Lord 
Abinger in the latter of the two. “ The distinction is, when he 
takes an actual part in the illegal adventure, as in packing the 
goods in prohibited parcels or otherwise, there he must take the 
consequences of his act. But it has never been said that merely 
selling to a party who means to violate the laws of his own country 
is a bad contract. , . . The plaintiff sold the goods ; the def endant 
might smuggle them if he liked, or he might change his mind next 

{a) Story, § 280 ; 2 Kent, Comm. Lect. 393. 

(b) (1880), 14 Ch. J>. 351, 309. 

(c) It is suggested that an analogous explanation may be given of Lee v. A Inly 
(1886), 17 Q. 15. 1). 309. An assignment between husband and wife is in one sense 
“performed” in the place of the matrimonial domicil when its consequences 
follow. 

(d) See note to Collins v. Blanto n (1707), 1 Srn. L. C. 355, and per Ti tidal, (\J., in 
Dt Begnis v. Armislmd (1833), 10 Hing. 110. 

(e) Waymell v. Bead (1794), 5 T. It. 599 : 1 Esp. 91 : Light foot v. Tennant 
(1790), 1 T5. & P. 551 ; Biggs v. Lawrence (1789), 3 T. R. 454. 

(/) Hohnan v. Johnson (1775), Cowp. 341 ; Pel (rent v. Angel l ( 1835), 2 ('. M. & R. 

311. 
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day ; it does not at all import a contract, of which the smuggling 
was an essential part.”(a) In contrast with this the language of 
Eyre, C.J., may wrll be placed. “ Upon the principles of the 
Common Law, the consideration of every valid contract fnust be 
meritorious. The sale and delivery of goods, nay, the agreement 
to sell and deliver goods, is prima facie a meritorious consideration 
to support a contract for the price. But the man who sold arsenic 
to one who he knew intended to poison his wife with it, would not 
be allowed to maintain an action upon his contract. . . . Other 
cases where the means of transgressing a law are furnished with 
knowledge that they are intended to be used for that purpose will 
differ in shade more or less from this strong case ; but the body of the 
colour is the same in all. No man ought to furnish another with 
the means of transgressing the law, knowing that he intends to make 
that use of thcm.”(&) The tendency which was exhibited, in the 
cases referred to above, to extenuate participation not indicated 
by overt acts in intended smuggling, is no doubt due to another 
theory, which has established itself with much firmness in English 
jurisprudence, that the obligations of revenue laws have less claim 
to respect than any other legal commands. The distinction between 
malum, quia prohibitum and malum in se has nowhere taken a more 
powerful hold upon the legal imagination. Its effect in extenuating 
passive participation in the breach of our own revenue laws has been 
already indicated ; but it lias had a wider operation still with 
regard to those of foreign countries ; and in more than one case it 
has been held that an act declared illegal by a foreign revenue law 
as the law of the intended place of performance is not illegal at all, 
but can be validly contracted for in England. Thus,*a contract 
made ill England to defraud the revenue laws of Portugal was 
supported by Lord Hardwicke ;(c) and a contract to insure a ship 
intended to engage in trade with a Spanish colony forbidden by 
the mother country was recognised upon the same principle 
by Lord Mansfield, (c?) Modern writers have, however, concurred 
in condemning these decisions, and, though the theory is firmly 
established in America also, it can hardly be assumed that 
they will be followed in the event of the question again arising 
here.(e) 

Secondly, the question of legality may arise with reference 

(a) (1835), 2 C. M. &R. 313. 

(b) IAghtfoot v. Tennant (1790), 1 ]1. & P. 661, 655 (which wag a contract directly 
violating an English statute, 7 Geo. 1. c. 21, s. 2). 

(c) Boucher v. Lawson (1734), Cas. temp. Hard. 85, 191. 

(d) Lever v. Fletcher (1780) Park. Mar. Ins. i. 500. See also Sharp v. Taylor 
(1848), 2 Phill. 801 ; Simeon v. Bazctt (1813), 2 M. & S. 94 ; Bazett v. Meyer (1814), 
5 Taunt. 824. 

(c) See Story, § 257 ; Westlake, §§ 201, 202 ; 1 Chitty, Comm. 83, 84 ; 3 Kent, 
Comm. 2C0, 207. 
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to the contracting of the agreement, and not to its performance. 
The consideration, on one side or the other, may either be an 
unlawf uHliing in itself to exchange for any promise, or unlawful 
with reference to t he particular promise for which it is given. There 
is no authority fo* saying that the quest ion of legality, in such cases 
as these, is determined by any other law than that of the place 
where the contract is entered into, except, the dictum in Robinson v. 
Bland. (a) which has been already mentioned. In Qua trier v. 
Colston (b) the plaintiff was held entitled to sue in England for money 
lost and lent at gaming on the Continent, where, there was no law 
prohibiting such practices ; and, though in that case there was no 
lex loci solutionis to compete with the lex loci celebrationis , the 
decision is valuable, as showing that Lord Mansfield's expression of 
opinion in Robinson v. Bland is practically over-ruled. Had the 
gaming transactions taken place, in England, the whole considera- 
tion for the debt, would have been illegal in itself, and one which 
could not have been lawfully exchanged for any pronv o. In 
Branley v. South-Eastern Railway Company. (c) which i just been 
referred to, it was conceded that the English statute prohibited 
the railway company, in England, from contracting to carry 
“ packed parcels ” at an increased rate, or from departing under any 
circumstances fftmi a uniform rate. This promise to carry was 
therefore ail unlawful consideration to exchange, according to English 
law, for any promise but one, i.c . a promise to pay for the carriage, 
according to the uniform statutory rate. But the performance of 
the promise*, the carriage of the. goods, was in no sense prohibited 
by the law of the place of performance, and the lex loci celebrationis 
was therefore allowed to determine for itself the legality of the 
interchange of promises ; just as in Quarricr v. Colston(d) the 
same law was left to pronounce, upon the* legality of a gaming 
transaction. If the giving of the consideration for the promise was 
unlawful in the first instance by the law of the place where the 
transaction took place, a renewal of the promise in another country 
where the contract could lawfully have been made, as by giving new 
bills in France for a gaming debt previously contracted in England, 
will not, without fresh consideration, whitewash the original 
illegality, (e) 

That class of contracts which are regarded as illegal by a State on 
the ground that they are prejudicial to its own interests or public 

(a) (1700). 2 Jiurr. JOTS. 

(b) (1842), 1 PliiJI. 147. See 9 Anno, c. 14, s. 1. and 18 <««». JI. c. 34, h. 3. 

Hut this case was decided before tlie Claming Act, 1845 (8 & 9 Viet. e. 109). Cf. 
Moulin v. Owen (1907), 1 K. 15. 740, (\ A., pei Collins, M.K., at p. 753 ; Hi Filz - 
qeruld, Surman v. Fitzgerald (1904), 1 Ch. 573, C. A., per Vaughan Williams, L.J., 
at p. 597. {<’) (1802), J2 C. 15. N. N. 03 ; ante, p. 300. 

(d) (1842), 1 Phill. 147. (r) Wynne v. Callander (1820), 1 liuss. 293. 
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policy, belong to an exceptional category. Each State must neces- 
sarily judge of these for itself. It is, for example, a maxim of English 
law that private trading with the King’s enemies is illegal. (a) But 
it is necessary, in order to invalidate a contract on this ground, 
that the state of war should actually exist at the time the contract 
is entered into ; and it is not sufficient that it should be contemplated 
as a probable event. ( 6 ) If the contract was made before war com- 
menced, the remedy is suspended during hostilities, and revives 
with peace. But no action can in any case be maintained in 
England on an insurance against capture by the British Govern- 
ment, whether effected before or after the declaration of hostilities. (c) 
Nor can an alien enemy sue in English Courts during the war on any 
cause of action, even in the name of another person, unless by the 
express licence of the Crown. (rf) Strictly speaking, it is said that 
the Crown may put in suit and confiscate all choscs in action 
belonging to an alien enemy ; but such a course of action has 
never been adopted. (e) 

It might perhaps have been doubted how far contracts resulting 
from gaming might have properly come under the head of those 
agreements, already referred to, which the law refuses to recognise, 
wherever they are made and in whatever place they are to be 
performed, because of their moral turpitude 01 their injurious 
effect upon the interests of the State or of society. It can hardly 
be said that such cases properly come under the domain of inter- 
national Jaw at all, inasmuch as the international element in them, if 
any , is obliterated by the brand of illegality which the law of England, 
as the lex fori , stamps upon them as soon as their real nature is 
made apparent. Amongst this class may be enumerated all con- 
tracts the object of which involves a breach of the national neutrality 
in time of war, or is calculated to lend assistance to insurgents 
against a friendly State ; (/) all contracts for future immorality 
or illicit connection of the sexes, or based in any other way upon 
moral turpitude and opposed to the interests of justice. (<y) Contrary 

{a) The. Hoop (17911), 1 C. .Rob. 190 ; Potts v. Bell (1800), 8 T. R. 548; Bristow 
v. Towers (1794), 0 T. R. 35 ; Esposito v. Bowden (1857), 7 E. & B. 779. 

(h) Janson v. Thief onUin Mines Co. (1902), A. C. 485. 

(V.) Ibid. ]). 499 ; and Furtado v. Boyers (1802), 3 B. & 1\ 191. 

(d) Brandon y. Nesbit, 0 T. R. 23. The Hoop (1799), 1 C. Rob. 190. 

(e) Furtado v. Itogers (1802), 3 B. & P. 191, 201 ; l)e. Wahl v. Braune , 
25 L. J. Ex. 343 ; Maria v. Halt (1807), 1 Taunt. 33 ; Sparcnburgh v. Bannalynt 
(1797), 1 B. & P. 163. 

(/) De Wutz v. Hendricks (1824), 9 Moo. 586 ; S. C. 2 Bing. 314 ; Thompson v. 
Pmdes (1828), 2 Sim. 194; Jones \. Garcia del Bio (1823), 1 T. & Russ. 297; 
Yr. urri v. Clement , 2 C. & P. N. P. 0. 223 ; 3 Bing. 432 ; Hennings v. 
Rothschild. 9 B. & 0. 470 ; 4 Bing. 315, 335; Taylor v. Barclay (1828), 
2 Sim. 213. 

(g) Com. Dig. Assumpsit, F. 7 ; Collins v. Blanlern (1767), 2 Wils. 341, 1 Sm. 
L. CJ. 355, notes to this ease ; Madrazo v. Willes ( 1820), 3 B. & Aid. 353 ; Forbes v. 
Cochrane (1824), 2 B. & C. 448. 
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•to what might, perhaps, have been expected, a contract lor the sale Part III. 
of slaves does not appear to be regarded by the English law as so ArTS * 
tainted with turpitude as to be incapable of recognition. That Cap. VI II. 
this should have been the view taken when slaves were still held Contract — 
in the British cqjonies, and regarded there as part of the soil — L egalit y. 

. ascripti glebce — is not, of course, a matter of surprise ; (a) nor that Contrac ts 
before the conclusion of a treaty between Great Britain and Spain ^”I^ rning 
for the suppression of the slave trade, and the creation of a right 
of searching Spanish vessels on the high seas with that object, (6) 
it should have been held that a Spaniard, being not prohibited 
from carrying on the slave trade bv the laws of his own country, 
might recover damages in an English court in respect of the 
wrongful seizure by a British subject on the high seas of a cargo of 
slaves on board his ship.(c) The slave trade is not, and 1ms never 
been, piracy by the law of nations, (d) except by convention, and 
the action therefore was no doubt maintainable. But so recently 
as I860 it was held by the Exchequer Chamber that a cr.it met 
might be made by a British subject, for the sale of sluv'-. lawfully 
held by him in a foreign country where the possession and sale of 
slaves is lawful. (e) The defendants in that case were the directors 
of an association or partnership, consisting of themselves and others, 
all British domiciled subjects, and were the owners of certain slaves 
in the Empire of Brazil, where slavery was lawful. The action 
was brought for breach of a contract of sale, and the question 
turned mainly upon the proper construction of the English statutes 
forbidding the purchase, sale, or barter of slaves (f> Goo. IV. c. 1 1 .'5 ; 

6 & 7 Viet. c. 98), the slaves in question having been purchased by 
the defendants themselves in Brazil after the passing of the former 
bub before the commencement of the last-mentioned Act. In the 
Court of Common Pleas it was held that the effect, of the two 
statutes, read together, was to prohibit the trade in slaves by all 
persons within the control of the Legislature, including British 
subjects all over the world ; and it was added, that the fact of the 
plaintiff being a foreigner did not aut horise him to sue in the courts 
of this country for the breach of a contract entered into by an 
English subject in violation of English laws .(f) Tins judgment, 
was, however, reversed on appeal in the; Exchequer Chamber by 
four judges to two, on the ground that there was not hing in the. 

English statutes to prohibit a contract by a British subject for the 
sale of slaves, lawfully held by him in a country where the possession 

(a) Smith v. Brown , 2 Salk. 006. 

(b) Wheaton, Int. Law (Lawrence), p. 2f>9. 

(c) Madrazo v. Wilks (1820), 3 B. & Aid. 353. 

Id) Wheaton, Int. Law (1904), p. 200. 

(e) Santos v. Illidfje (1859), 6 0. B. N. »S. 841 ; 8 C. B. N. 8. 801. 

(/) (1859), 6 C. B. N. S. 841, 862 ; Esposito v. Bowden ( 1857), 7 E. & B. 763. 
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and sale of slaves are lawful. It will be seen that this decision, as did* 
that of the judges in the court below, proceeded entirely upon the 
_ intention of the English Legislature, as gathered from the proper 
interpretation of the English statutes ; nor was it pretended that 
a contract for the sale of slaves could be impeached on any other 
ground. The history of English legislation on this subject gives thq 
real key to the reasons for regarding the 'subject in a manner so 
opposed to that which is now supposed to be the spirit of English 
law. If English law had been always that which it is now, such a 
contract would no doubt be regarded in itself as something iniquitous 
and incapable, just as a contract for prostitution, of enforcement 
in an English court. But inasmuch as the rights of slave-holders 
were at one time an integral part of our own law, just as they are 
still of the law of some other countries, it is plain that only the 
limitations which have been placed by English statutes on those 
rights can be recognised by English law, and that a contract which 
was once legal must still be regarded as valid, except so far as its 
legality has been taken away by positive enactment. It cannot 
be asserted that such a contract is so iniquitous that it ought not 
to be recognised in an English court, no statute having declared 
it to be so ; and therefore, although such contracts may be for- 
bidden by English law, its legality must be touted, not by the 
lex fori, but by the law of the place where the contract was made or 
where it was to be performed. (a) “ In this case,” said Bramwell, 
B., in Santos v. lllidge , “ the plaintiff sues on a contract made with 
him, a Brazilian, in the Brazils, which the defendants can lawfully 
perform there. The defendants refuse to perform it, and give as 
a reason one which would not be good there, nor probably in any 
country than this, viz. that the performance of their contract 
there would be an offence against the laws here, and therefore ought 
not to be enforced liere.”(?;) The decision of the Exchequer 
Chamber was in effect that the reason was not in fact good even 
in England, though it no doubt would have been had the English 
law said expressly that it should be. “ The general run of laws 
enacted by the superior State are supposed to be calculated for 
its own internal government, and do not extend to its distant 
dependent countries ; whic h, bearing no part in the Legislature, 
are not therefore in its ordinary and daily eontemplation.”(c) If 
true of distant dependencies, it is a fortiori so with regard to foreign 
independent States, that a Government, when legislating with 
regard to acts, does not intend to include acts to be performed 
within any territorial limits but its own. 

(a) Ante , pp. 344, seq. ( b ) Santos v. lllidge (1859), 8 0. B. N. S. 867. 

( c ) 1 BI. Comm. 101 ; Attorney -Central v. Stewart (1817), 2 Mer. 143. See 
Rousillon v.Rousillon (1880), 14 Ch. D. 351. 
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(d) Essentials of the Contract . — It has been said above (a) that, Part III. 
assuming a contract to be legal, the intention of the parties is At TS ‘ 
material to every question that can arise upon it, except that of OAr. VIII. 
their capacity to enter into a legal obligation at all. And the Contract— 
question of the* formalities necessary to a contract, which has initials. 
recently been considered, is not at all an exception to that rule, Intention 
inasmuch as the parties contracting are presumed to have sub- 
rnitted themselves for certain purposes to the law of the place cssontials. 
where the contract: is entered into, and to have intended that the 
formalities required by that law should be fulfilled. It is obvious 
that every man who contracts at all, if he is a member of a. civilised 
community, must be aware that his contract will be governed, so 
far as its formalities are concerned, by some system of law or 
another ; and the system of law which will be oftenest in his mind 
as that which must claim respect, will undoubtedly be the system 
of law by which all other matters are regulated in the place where 
he undertakes his legal obligation. To undertake such m- obliga- 
tion something must be done or said there and then, • d it. is fair 
to assume that this something will be tested by the same law that 
regulates all other actions and words in the same locality. Such, 
accordingly, is presumed by private international law to have been 
the intention of *1110 contracting parties; but when the essentials 
of the contract, are the subject of consideration (to adopt the dis- 
tinction between forms and essentials which is drawn in Brook v. 

Brook ( 6 )), it is plain that the intention of the parties cannot be so 
simply entertained. The legality, for example, of the act, or any 
of the acts, for which the contract stipulates, cannot depend in the 
mind of flu? parties, or in reason and fact, upon the Jaw of t Jie place 
where the promise to do it is given. Whether any act is a lawful 
one or not must depend entirely, if words have any meaning, upon 
the law of the place where it. is to be done. On this point, it. is 
hardly correct to say that the intention of the parties is at all 
material ; the law does not, strictly speaking, presume, t hem to 
have intended anything except obedience to the proper law, what - 
ever that might be ; but it does presume them to have known that 
the legality of every act depends upon the Jaw of the place of 
intended performance, as a maxim both of jurisprudence and 
common sense. Again, the nature and extent of the obligat ion 

(«) Page 358. See Dicey, Conflict of Laws (1008), note 19, Appendix, pp. 8M, 
scq., as to the law determining the essential validity of a contract*. Cf. also the 
cases British South Africa Co . v. Dc Beers Cons* di da ted M rues, Ltd.( 1010), I Ch. 

354, C. A. — reversed on a question of construction (1912), A. 52; Limerick 
Corporation v. Crompton and Co. Ltd. { 191(1) 2 I. K. 4 Hi, C. A. See, further. 

Be Sonatina' Le Brasseur v. Sonatina (1912). 28 T. L. Ji. 508, C. A. ; Johannesburg 
Municipal Council v. Stewart and Co. Ltd. (1909), W . 101, lx. L« 

(6) (1801), 9 II. L. C. 193. 



Part III. 
Acts. 

CapTViIL 

Contract — 
Essentials, 


368 FOREIGN AND DOMESTIC LAW. 

which the contracting parties take upon themselves must of course 
be defined and regulated, whether by construction or implication, 
by some law ; and undoubtedly, so long as they propose to stipulate 
for nothing that is in any sense illegal, the intention of the parties, 
so far as it can be ascertained, is entitled to decide what law must 
be referred to for the purpose. If the contracting parties were told 
beforehand the exact law that was to regulate their contract, they 
could obviously contract for any lawful object they pleased, by 
the use of proper forms and proper language. It would then be in 
fulfilment of their intention to apply the law whose provisions had 
been in their minds to the contract when made. Now, whether 
parties to a contract are told or not, they will always assume some 
law or other as that which is to govern the obligation. The proper 
law, therefore, to be eventually applied by any tribunal for this 
purpose is that which will most frequently and most naturally be 
assumed by ignorant parties to a contract as that by which their 
liabilities are defined. The principle is well demonstrated by Lord 
Brougham, speaking of the rule which refers solemnities to the 
lex loci , in War render v. War render : (a) “ Tins is sometimes ex- 
pressed, and I take leave to say inaccurately expressed, by saying 
that there is a comitas shown by the tribunals of one country 
towards the laws of the other country. Such a thing as comitas or 
courtesy may be said to exist in certain cases, as where the French 
Courts inquire how our law would deal with a Frenchman in similar 
or parallel circumstances, and, upon proof of it, so deal with an 
Englishman in those circumstances. This is truly a comitas , and 
can be explained on no other ground ; and I must be permitted to 
say, w\th all respect for the usage, it is not easily reconcilable to 
any sound reason. But when the Courts of one country consider 
the laws of another in which any contract has been made, or is 
alleged to have been made, in construing its meaning, or ascertaining 
its existence, they can hardly be said to be acting from courtesy, 
ex comitate ; for it is of the essence of the subject-matter to ascer- 
tain the meaning of the parties, and that they did solemnly bind 
themselves ; and it is clear that you must presume them to have 
intended what the law of the country sanctions or supposes, and 
equally clear that their adopting the forms and solemnities which 
that law prescribes shows their intention to bind themselves ; nay 
more, it is the only safe criterion of their having entertained such 
an intention. Therefore, the Courts of the country where the 
question arises resort to the law 7 of the country where the contract 
was made, not ex comitate , but ex debito justitice ; and in order to 
explicate their own jurisdiction by discovering that which they 
(a) (1835), 9 Bligh, 115. 
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are in quest of, and which alone they are in quest of, the meaning Pabt III. 
and intent of the parties.” Acts. 

In deciding, therefore, upon the proper law to be applied to the Cap. VI IT. 

essentials of a contract, we must be guided by the intention of the Contract 

contracting parti eg ; and it will be convenient first to understand 
clearly what the essentials are, having treated in the preceding 
pages of the legality of those acts which are forbidden by one and 
allowed by another of the competing laws. Under the term essen- 
tials may be classed generally everything that does not come under 
the description of forms. And, taking them in their natural order, 
these will be : — 

(1) The construction and interpretation of the actual words, 
parol or written, by which the obligation is constituted. 

(2) The nature and effect of the obligation which results from 
those words, properly construed and understood, or which is implied 
by the law from proved or admitted facts, without the use of any 
language at all. 

(3) The performance of the contract . 

(4) The defeasance or discharge of the contract otherwise than 
by performance. 

(1) Construction and Interpretation of Contracts. The construe- (Wh! ruction 

tion and interpretation of contracts being nothing more than the. ^ovorneli^hy 
exact definition of what the parties meant by their words (and, in intention. * 
the case of implied contracts, it might perhaps be said, by Ilnur 
silence), appears to depend more absolutely upon the. intention of 
the parties than any other branch of the subject. Now, in those 
cases where the contract has been executed in a foreign country 
where the parties to it arc domiciled, there can obviously b» little 
or no doubt. The lex domicilii is also the lex loci celebrationis , 
and it can hardly be supposed that the parties intended that their 
language should be interpreted by any other law.(a) Inasmuch 
as intention is a question of fact, it is no doubt conceivable that 
language might be used in such a contract which could be reasonably 
explained only by the. law of the place of performance, blit it is 
difficult to sec how such a question of interpretation could arise 
apart from that of performance , which will require separate con- 
sideration. Subject to this reservation, it may be fairly assumed 
that when a contract is made abroad in the country of the domicil 
of the parties to it. an English Court will interpret its language by 
that law. (b) But when the place of execution and the domicil of 
the parties are different, a further and more difficult question 

(а) Anatrulhrr v. Adair (1834), 2 Mv. & K. . r >i3, .510; Thurburn v. Siivxtrd 
(1871), L.K.3 1\C. 504. 

(б) l)e la Vega v. Vianna, ( 1 830) 1 B. & Ad. 284 ; Cood v. Good ( 1 803), 33 Jlcav. 314. 
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arises ; nor is it always easy to see which of the competing laws 
should give way. On this point the language of Story, indeed, is 
distinct enough, if the decisions cited by him in support of it 
warranted its acceptation without reserve. 

“ The general rule, then, is that, in the interpretation of con- 
tracts, the law and custom of the place of contract are to govern 
in all cases where the language is not directly expressive of the 
actual intention of the parties, but is to be tacitly inferred from 
the nature and objects and occasion of the contract. The rule has 
been fully recognised in the Courts of common law ; and it has 
been directly decided by those Courts that the interpretation of 
the contract must be governed by the laws of the country where 
the contract is made. And the rule is founded in wisdom, sound 
policy, and general convenience.”(a) The English cases cited in 
support of this proposition are Trimbey v. Vignier } (b) De la Vega 
v. Viannafc) and British Linen Company v. Drummond, (d) but 
none of them lays down distinctly that, in cases where the domicil 
of the parties and the place where the contract was made differ, an 
English Court will interpret the language of the contract by the 
law of the latter place in preference to all others. In Trimbey v. 
Vignier it is no doubt said by Tindal, C. J., that the interpretation 
of the contract must be governed by the laws of ilic country where 
the contract was made (lex loci contractus ), while the mode of suing 
and the time within which the action must be brought must be 
governed by the law of the country where the action is brought 
(in ordinandis judiciis , loci consuetudo , ubi agitur). It is plain, 
however, first, that the conflict of law here referred to was the 
conflict between the lex loci contractus and the lex fori on a question 
which it was contended was one of procedure ; and, secondly, 
inasmuch as the point there decided was that the effect of a blank 
indorsement in France of a note made in that country must be 
decided by the French law, it is evident that the question was not 
one of the interpretation of language at all, but of the nature and 
effect of the obligation which the language created — a matter which 
belongs properly to the next heading of the subject. In De la 
Vega v. Vianna the question was also one which was contended 
to belong to procedure as part of the remedy, and was so held ; 
and in addition to this, both the parties were obviously domiciled 
in the country where the contract was made. The point is put 
briefly by Lord Tenterden, C. J. ; who says : “ The plaintiff and the 
defendant were both foreigners ; the debt was contracted in 
Portugal, and it appears that, by the law of that country, the 


(a) Story, Conflict of Laws, § 27. 
(c) (1830), 1 B. & Ad. 284. 


(b) (1834), 1 Bing. N. C. 151. 
( d ) (1830), 10 B. Sc C. 903. 
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defendant would not have been liable to arrest. ... A person Pabt III. 
suing in this country must take the law as he finds it ; he cannot, AcTS ‘ 
by virtue of any regulation in his own country, enjoy greater Cap. VIII. 
advantages than other suitors here, and he ought not therefore Contract— 
to be deprived of •any superior advantage which the law of this Construction. 
country may confer. ”(«) It is quite clear that this decision has 
nothing to do with the principles on wliich the language of a foreign 
contract is to be interpreted, and it has been cited as an authority 
on that point only by reason of a dictum quoted in it of Heath, J., 
in Melon v. Duke of Fitzjames,(b) to the effect that in construing 
contracts the Courts must be governed by the laws of the country 
where they are made. That too, however, w r as a case of procedure, 
in which the lex fori claimed to be heard ; and the same observation 
may be made as to British Linen Company v. Drummond , the third 
case on which Story relics for his proposition, which turned on t he 
applicability of the English Statute of Limitations to a contract 
made abroad. 

The truth appears to be, that the expression “ int . pretation Contracts— 
oE contracts ” is an ambiguous term, in the sense that it has been 
used w T ith more than one meaning. Story apparently employs it, 
as it was in fact employed in one or two of the cases just cited, as 
comprising the general explanation and definition of the agreement 
which has been formulated between the parties, the rights arising 
out of it, and the effect of the relation which it lias constituted. 

It will be obvious that the construction or interpretation of the 
language of the contract will be included in the phrase so used ; 
and as the necessity of distinguishing the part from the whole did 
not often arise, authorities on one point w r ere accepted as equiva- 
lent to authorities on another. That Story did not mean to lay 
down an absolute rule, that the law of the place where a contract 
was made must of necessity decide all questions which may arise 
on the construction of its language, is plain from what lie, goes on 
to add to the language quoted above. “ Especially, in inter- 
preting ambiguous contracts, ought the domicil of the parties, 
the place of execution, the various provisions and expressions of 
the instrument, or other circumstances implying a local reference, 
to be taken into consideration.”^) 

It can hardly be supposed, therefore, that Story did intend 
on this question to advocate any imperative rule in favour of the __the English 
place where the contract was actually executed ; and the true rule, 
principle w T as laid down by the Court of Appeal in more general 

(а) (1830), 1 B. & Ad. 287, 288. 

(б) (1797), 1 B. & P. 138 ; and see Talleyrand v. Boulanger (1797), 3 Ves. .Tun. 

447. 

(e) Story, Conflict of Laws, § 27. 
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language : “ What is to be the law by which a contract or any 
part of it is to be governed or applied must be always a matter of 
. construction of the contract itself as read by the light of the subject- 
matter and of the surrounding circumstances. Certain presump- 
tions or rules in this respect have been laid down by juridical 
writers of different countries and accepted by the Courts, based 
upon common sense, upon business convenience, and upon the 
comity of nations ; but these are only presumptions or prima facie 
rules, that are capable of being displaced wherever the clear in- 
tention of the parties can be gathered from the document itself 
and from the nature of the transaction. The broad rule is that 
the law of a country where a contract is made presumably governs 
the nature, the obligation, and the interpretation of it, unless the 
contrary appears to be the expressed intention of the parties/’ (a) 
In other words, the intention of the parties must govern ; and 
the parties will be presumed to have intended the lex loci cele- 
brationis, unless the contrary be shown. In particular classes of 
contracts certain presumptions naturally arise ; as, for example, 
in a marriage settlement, which is presumed to have been intended 
by the parties to be governed by the law of the matrimonial domicil, 
in the absence of circumstances indicating a different intention.(6) 
In the absence of express stipulation as to what particular law is 
to govern the contract in question, the English Courts will deter- 
mine, from a consideration of the contract as a whole, what the 
intention of the parties in fact was, or what it may be presumed to 
have been.(c) In some cases the use of particular phrases in the 
contract will indicate what the intention of the parties was. Thus 
the usg in a charter-party of such phrases as the “ Queen’s enemies ” 
or “ the act of God ” goes far to show that the contract is to be con- 
sidered as an English contract. (d) So where an insurance was 
effected by a domiciled Englishman with an American company 
for the benefit of his wife and children “ in conformity with the 
statute,” the law of England was held applicable to the distribution 
of the policy moneys, in accordance with the presumed intention, (c) 
But the insertion in a marriage settlement between a domiciled 
Englishman and a domiciled Scotch woman of an “alimentary 

(a) Jacobs v. Grtdit Lyonnais (1884), 12 Q. 15. D. 589, 599. Cf. Chamberlain v. 
Napier (1880), 15 Ch. D. 614. 

(b) Re Fitzgerald , Surnum v. Fitzgerald (1904), 1 Ch. 57 0. A., at p. 687. 

(c) Cf. Harnlyn v. Talisker Distillery (1894), A. C. 202 ; South African Breweries 
v. King (1899), 2 Ch. 17.% (1900), 1 Ch. 273, C. A. ; British South Africa Co. v. 
De Beers Consolidated Mines, Ltd. (1910), 1 Ch. 354 ; Vena Copper Mines, Ltd. v. 
Rio Tinio Co. Ltd (1911), 105 L. T. 846, 0. A. ; Howdcn and Co. Ltd. v. Powell 
Duffryn Steam Coal Co. Ltd. (1912), 49 Sc. L. II. 605. 

(d) The Industrie (1894), P. 58 ; 63 L. J. p. 84, per Esher, M.It. ; Missouri Steam- 
ship Co. (1889), 42 Ch. D. 321. 

(e) Crossland v. Wrigley (1895), 73 L. T. Rep. N. S. 327. Cf. Harnlyn v. Talisker 
Brewery (1894), A. C. 202, and S. African Breweries v. King (1899), 2 Ch. 173. 
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clause/’ effectual against alienation by Scotch law but not by Part III. 
English, lias been held insufficient to entitle Scotch law to the AcT8> 
preference. (a) Cap. VIII. 

The parties to a contract may of course agree with express Contract— 
reference to some particular foreign law ;(b) and in such cases Construction^ 
the foreign law will only be admitted within the limits of that 
reference, and not generally — e.g. not as to foreign creditors. (c) 

And accordingly where an English policy provided for general 
average “ as per judicial foreign statement-,” it was held that the 
foreign law could not be invoked to decide what were and what 
were not “perils of the sea.”(cf) Substantially the same law had 
been laid dow r n as long ago as 1820 in the case of Lansdownc v. 
Lansdownt\(e) which came before the House of Lords on appeal 
from the Irish Court of Chancery, the point being whether the 
words “ lawful money of Great Britain ” in a marriage settlement 
executed in England by parties domiciled there meant lawful 
money at the rate of English or Irish currency, the “ lawful na ncy ” 
issuing as a rent-charge out of land in Ireland. It we held, on 
the whole instrument, that the intention of the parties was that- 
the money should be paid at the English rate of currency, not- 
withstanding the local situation of t he land. “ In the naked case Intorprofca- 
of a charge upon* lands,” said Lord Eldon, “the law is clear and 
settled; but upon wills and instruments of marriage contract, all 
the cases cited authorise a distinction. In such cases the intention 
of the persons making the will (/) and of the parties to the cont ract, 
is to be collected from the different parts of the instrument. . . . 

In this case there are throughout the settlement charges on English 
as well as Irish estates. Can it be said, as to any of these charges, 
that a different sum is to be paid to the person entitled, according 
to the site of the estates out of which the money is drawn ? In 
those instances where Irish estat es only are charged, the situation 
and conduct of the parties, and the language of the instrument, 
of contract, show that they meant English currency. ”(//) In 
Kearney v. Krng[h) it was held that a sum of money named in a 

(a) In rc Fitzgerald (1903). 72 L. J. Ch. 430. It appears doubtful whether 
Kuflicicnt weight was given in this case to the intent ion of the parties. But. if the 

alimentary clause ” was to he regarded as contrary to the policy of English 
law, the decision was no doubt correct. 

(b) ('f. Royal Exchange. Assurance. Co. v. Sjofarsah'ings A k'ticholagel Vega (1902), 

2 K. B. 384, (‘. A., at p. 394 ; K irchner v. Grvhan (1908), 127 L. T. Jo. 100. 

(c) Ex parte iJever, Re Susr (1887), 18 Q. B. 1>. 000. So in spurrier v. ha 

Cloche (1902), A. C. 440, when the English Arbitration Act was adopted by the 
contract. (d) Greer v. Pottle (1880), 5 Q. B. 1). 272. 

(<0 (1820), 2 Bligh, 00. 

(/) More recent decisions, however, have established the lex domicilii as the solo 
interpreter of a will. Vide attic, p. 204. 

(g) (1820), 2 Bl. 88, 93. Vide Phipps v. Anglesea (1721), 5 Vin. Ah 209; 

1 P. Wins, 090. 

(h) (1819), 2 B. & Aid. 301. 
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Part III. promissory note meant a sum of money according to the currency 
AcT8 ' of the place where the note was made ; but Story points out (§ 272) 
Cat. VIII. that in this case the place where the contract was made is also 
Contract — presumed to be the place of intended performance by payment, 
Con struct ion. g0 that there is a double indication of the intention of the parties. 

The same point was assumed in Sprowle v. Legg,(a) on the authority 
of the last-mentioned case. But the domicil of the husband, 
being also the situs of the subject-matter of the trust, has been 
preferred to the locus celebrationis in construing a marriage 
settlement, so far as that part of the trust property was concerned ; 
the, domicil of the wife being preferred as to other trust property 
dealt with by the same deed, and situate in the country of her 
domicil. The particular circumstances of the case are not so 
important as the fact that intention was applied as the sole test. 
“ I infer and collect,” said Hall, V.C., “ from the trusts of the 
contract, that there was an intention that there should be a differ- 
ence between them : that one set should be construed as being 
English and the other as being Scotch.”(&) The intention to 
regulate a marriage settlement by a particular law may of course 
be expressed in plain terms. (c) 

The question was mooted in the modern case of Dent v. Smith (d) 
under the following circumstances. The plaintiffs had effected 
an insurance with the defendants on certain specie on board a vessel 
owned and registered in England at the time of the execution of 
the policy, for the voyage from London to Constantinople. Before 
the ship sailed she was sold to a Russian company, and the requisite 
formalities to effect a change of her nationality accordingly were 
duly complied with. She sailed under the Russian ilag, and was 
stranded near Gallipoli before reaching her destination. The specie 
was saved, and was taken charge of by the nearest Russian consul 
until the rights of the owners of the ship and cargo should be ad- 
justed according to Russian law, which prevailed within Turkish 
territory as to Russian subjects and Russian property by special 
treaty provisions with the Porte. The owners of the specie, in 
order to regain possession of it, w T ere ultimately compelled to pay 
a much larger sum, under the name of salvage or general average, 
than would have been imposed upon them if the loss had been 
adjusted according to English law ; and the question was whether 
this was a loss within the meaning of the words of the policy which 

(a) (1822), 1 B.&C. 16. 

(b) Chamberlain v. Najrier (1880), 15 Ch. D. 614. Of. Bernard v. White (1887), 
W.N. 8 ; and now sec 45 & 46 Viet. c. 61, s. 72 (4) (Bills of Exchange Act, 1882). 

(c) As in Hernando v. SmrttU (1884), 27 Ch. P. 284. In re Banhes (1902), 
2 Ch. 833, and ante , Part II., cap. vii. See also In re Fitzgerald (1903), 72 L. J. Ch. 
430, cited ante, p. 373. 

(d) (1869), L. R, 4 Q. B. 414. 
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the underwriters were compelled to make good. It was assumed Part III. 
in the course of the argument that English law, as the lex loci AcT9 ’ 
celebrationis , must govern the interpretation of the policy ; and Cap. VIII. 
Cockburn, C.J., expressed his assent to the proposition that the Contract — 
English law must govern, though not expressly to the reason OonstrucUon. 
given. (a) The decision was against the underwriters, apparently 
on the ground that, whether the policy was construed by English 
law or not, the loss was one fairly covered by its provisions ; but 
with respect to the question of the alleged right of the English 
law to prevail as the lex loci celebrationis , it should be observed that 
the vessel was English when the policy was effected, and that, if 
her nationality had not been changed, the English law, instead of 
the Russian, would have regulated the rights of the parties in the 
event of the loss which happened ; so that the opinion expressed 
by Cockburn, C.J., in favour of the English law as the law to govern 
the interpretation of the policy, may be referred as much to the 
undoubted intention of the parties as to t he fact that the contract 
was made in England. And it has since been clearly K that, 
although it is competent to an underwriter on an English policy 
to stipulate that it shall be construed or applied in whole or in part 
according to a particular foreign la w, yet, except when so stipulated, 
the English law is to prevail. (b) In King of Spain v. Machado, (c) 
a much older case, it appears to have been assumed that any in- 
strument executed abroad was to be construed according to the 
law of the country where it was executed. It is undeniable, there- 
fore, that although in theory t he place of execution is only one of 
the proofs which are admitted to show the intention of t he parties, 
ne vert heless # , wit h regard to the interpretation and construction 
of their language, it is difficult to find any case in which the testi- 
mony furnished by it has not been held conclusive. In Good v. 

Cood (d) the law of the domicil of the contracting parties was called 
in by Lord Romilly to construe the language used ; but in that 
case the English law, the law of the domicil, was also the law r of 
the place where the letter containing the ambiguous language was 
despatched ; nor were the reasons given for the preference of that 
particular law r (which was also, of course, the lex fori) very clearly 
expressed. The subject-matter of the correspondence was the 
partition of the real and personal estate of a testator in Chili ; and, 
though the question whether the letters amounted to a binding 
contract was decided in the manner just described, the decision 
was apparently arrived at after a general survey of the circum- 

(a) (1809), L. R. 4 Q. 15. 4112, 445. 

{b) Or ear v. Poole, (1880), 5 Q. 15. J). 272. 

(c) 4 Russ. 225, 230. 

( d ) ( 1 863), 33 Buav. 314. 
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stances, including the fact that part of the property affected was 
land situate abroad. 

There is a certain analogy, which is referred to by Story, (a) 
between the relation of the local law to a contract celebrated 
abroad, and that of the local custom to an agricultural or com- 
mercial contract entered into in some particular part of England ; 
but it is only an analogy, and must not be pressed too far. Local 
custom in England may be regarded, within its territorial limits, 
as part of the Common Law by adoption, and the law, in following 
it, merely obeys itself ; but there is an obvious distinction between 
this principle and that which requires English law to accept the 
interpretation and explication of a law wholly foreign to itself. 
The latter rule can only be defended on the ground that it is the 
English law that every man’s lawful contract shall be interpreted 
by reference to his intention, and on the further ground that a man 
who contracts abroad intends that the interpretation of the foreign 
law shall be invoked. The rule is not, therefore, an absolute one, 
and will be excluded by proof that the intention did not in fact 
exist ; while the rule that English contracts are to be construed 
with reference to every proved local custom is imperative, and the 
operation of the custom is only excluded by express stipulation 
to that effect, or by something in the contract wholly inconsistent 
with its admission. (6) It should be observed, however, that customs 
affecting the land, as those relating to agricultural tenancy, are 
the only customs that can strictly be called local ; and even these 
are not incorporated with the contract as essential to its inter- 
pretation because the contract is made in a particular locality, but 
because the subject-matter of the contract is them situate. A 
lease df English land made abroad would certainly be construed 
with reference to the agricultural customs of the country where 
the land was situated. It therefore appears hardly justifiable to 
cite the English law as to the effect of agricultural customs upon 
contracts as an authority for the proposition that the true inter- 
pretation of a contract must be according to the usage of the 
country where it was mado.(c) And the custom which is imported 
into many commercial contracts which have no relation to the soil, 
is not the custom of a particular locality as such, but the custom 
of a particular trade, market, profession, or association ;(d) in 
which case its operation is no doubt admitted wholly on the ground 

(a) Conflict of Laws, § 270. 

(b) W igglesworth v. Dallieon (1779), Dougl. 201 ; Hutton v. Warren (1836), 
1 M. & W. 474 ; Myers v. Sari (I860), 3 E. & E. 306. 

(c) Story, Conflict of Laws, § 270. 

Id) Hutchinson v. Tatham (1873), L. R. 8 0. P. 482 ; Sutton v. Tatham (1839), 
10 A. & E. 27 ; Sweeting v. Pearce (1860), 30 L. J. C. P. 109; Humphrey v. Dale 
(1857), E. B. & E. 1004. 
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of the intention of the parties, but does not in any way show that Pakt III. 
the law of the place where a contract is made has of its own nature A(T3, 
any claim to express that intention. The correct view was clearly Cap. VIII. 
stated by Lord Kingsdown in a case before the Privy Council in Contract— 
1859. (a) “ Wlien # evidence of the usage of a particular place is Construction. 
admitted, to add to or in any manner affect the construction of a 
written contract, it is admitted only on the ground that the parties 
who made the contract are both cognisant of the usage, and must 
be presumed to have made their agreement with reference to it. 

But no such presumption can arise when one of the parties is 
ignorant of it.” The analogy, in fact, which exists between these 
cases, in which no conflict of law arises, and cases properly be- 
longing to the domain of private international law, is useful only 
as establishing this general proposition, that all contracts are to be 
interpreted according to the intention of the contracting parties, 
and that any rules, whether of local or commercial custom or 
foreign law, will be admitted to aid in the interpretation if it 
appears that they were in the mind and intention of tv parties 
when the contract was made. 

(2) Nature and Incidents of the Obligation of a Contract . The Nature »u*«l 
words by which the contract was entered into having been rightly "ISigatKui! 1 
interpreted and construed by the. Court., or the facts out of which 
it arose having been duly proved, and it being established that 
the formalities of celebration required by the. lex loci were duly 
complied with, the next subject for inquiry is the nature of the 
obligation imposed. What is the law winch is to measure and 
define the rights and liabilities of the parties to the contract ? It 
has been already seen that, with regard to the contract, of marriage, 

Lord Campbell expressly (in Brook v. Brook (b) ) assigned all the 
“ essentials ” of the contract to the lex domicilii \ as the law of the 
place where the parties to the marriage contemplate performing 
the contract by residence. But it lias been pointed out above (c) 
that there is an important distinction in this respect between the 
so-called contract of marriage and a contract in the strictly legal 
sense of the term. It is for the interest, of every State, and there- 
fore for the interest of States in general, that each should be left 
to determine for itself the exact, nature of that which its domiciled 
subjects call marriage ; and it is not in anything like the same 
degree the interest of every State to force its definition of the word 
upon those who, without residing in or being subject to it, tem- 
porarily invoke its assistance and authority to celebrate the con- 
tract, and constitute the relation. The lex domicilii , therefore, 

(«) Kirrhntr v. Venus (1850), 12 Moo. P. C. 301, 309. 

(6) (1801), 0 IT. L. C. 193, 207. (c) Ante. y>|>. 339 scq. 
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is rightly allowed to decide everything that relates to the marriage 
contract, except the forms of ceremonial ; but with regard to other 
and ordinary contracts, the law of the place of performance has no 
title to a similar privilege. There are no analogous reasons of 
expediency and morality for permitting its supremacy in a con- 
tract, for example, of ordinary partnership ; and the local law of 
a foreign country may rightly claim to say what shall be a sufficient 
cause to divorce the wife of one of its domiciled citizens, without 
thereby asserting its right to regulate the liabilities, inter sc, of 
those merchants trading in it who entered into their contract of 
partnership in England. Accordingly, the general principle, to 
which we have seen that the contract of marriage is an exception, 
has met with almost universal acceptation ; and it is clear that 
the vinculum, or legal tie, which results from a contract is depen- 
dent solely upon the law by which the parties intended that it 
should be constituted. And here the distinction indicated by Sir 
R. Phillimore in The Patria (a) may be usefully referred to. All 
contracting parties do expressly contemplate one thing, i.e. the 
performance of the contract. But the obligation which is created 
between them does in many cases, and may in all, involve certain 
consequences which were not as a matter of fact within their con- 
templation. Accidents which were unforeseen,, as well as events 
foreseen but misunderstood, frequently bring about a state of 
things which the parties did not think of providing for ; and it 
becomes absolutely necessary, in order to ascertain their respective 
rights and liabilities, to inquire by what law the nature and in- 
cidents of the obligation are determined. In other words, to what 
law must the parties be assumed to have submitted themselves ? 
what law must they be assumed to have had in their minds when 
they contracted ? It is obvious that there may be a distinction 
between the considerations applicable to events not contemplated 
by the contract, and those applicable to events not only contem- 
plated, but expressly provided for. It is proposed to treat of the 
first branch of the subject under the present heading, and to defer 
the latter until the proper place for considering the question of 
performance. 

With regard, then, to the nature of the obligation itself and 
to the incidents which arise in the course of its development, there 
must be some one law which the parties intended to be referred 
to, should necessity arise. This law is determined in different 
vases by different considerations, but the rule most generally 
adopted undoubtedly is, that the law of the place where a 
contract is made must govern the relation which arises out of 
(a) (1871), L. R. 3 A. & E. 462. 
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it.(a) This is not the rule, however, because of any inherent right Part III. 
or obligatory force in that law, but because that is the law to which AcTa ‘ 
the intention of the parties must prima facie be supposed to have Cat. VIII. 

looked. The local law, however, may, of course, be excluded by Contract 

express or implied words, (b) but no reference to a foreign law will Incidents, 
be extended to cfli adoption of that law generally. On the con- 
trary, apparently on the principle that expressio unius cst exclusio 
aUenus , such references are strictly construed. A policy of in- 
surance by which the company agreed to pay to the wife for her 
sole use, in conformity with an American statute, was held not to 
incorporate the provisions of the same statute as to the rights of 
the husband’s creditors. (c) So, where a policy provided for a 
general average “ as per judicial foreign statement/’ it was held 
that the foreign law could not be applied to determine what were 
perils of the sea .(d) And it has already been pointed out that the 
use of particular phrases, such as “ the Queen’s enemies ” or 44 the 
act of tiod,” may be relied upon as indicating that the parties 
intended to contract according to English law.(c) Wh<*»\ a con- 
tract was made in London, to be performed in Scotl; ,<i. the fact 
that it contained an arbitration clause for reference to 44 two 
members of the London Corn Exchange or their umpire ” was 
regarded as indicating an intention that the contract should be 
governed by English law.(/) And where a contract of service 
was made to be carried out in the South African Republic 44 or 
elsewhere,” both the contracting parties being English, the law 
of the South African Republic was preferred (on a question of 
restrictive covenant), as being that of the country with which the 
transaction had 44 most real connection.”^/) 

In the case of Peninsular and Oriental Steam Company vsShand, 

(h) where the contract, was made in England for t he carriage of a 
passenger with luggage from Southampton to the Mauritius, and 
it was contended that the. liability of the carriers was governed 

(a) Jacobs v. Credit Lyonnais (1884), 12 Q. 11.1). 580. 599; Ex parte Ikrer, U< 

Suse (1887), 18 Q. B. 1). <><>0 ; direr v. Poole (1880), 5 Q. B. I). 272 ; unit:, pp. 373-4. 

(b) See, for examples, Tk< Leon XJTT. (1883), 8 P. I). 121 ; The Nina (1807). 

L. R. 2 A. & K. 44 (the ease of an agreement signed by a British mate of a Portuguese 
vessel to be bound by Portuguese) law during the period of service); The. Mary 
Thomas (181)4), P. 108, G. A. (the case of an English policy of insurance containing 
the stipulation “ general average payable as per foreign statement ”). 

(r) Ex parte lhvcr , He Suse (1887), 18 Q. J5. 1>. GOO. Gf. also as to insurance 
policy, American Surely Co. of New York v. Wrightson (1910), 27 T. L. It. 91 (in 
which English law was applied to settle a dispute arising out of a Lloyd's policy 
issued on instructions from America). 

(d) The Industrie (ISM), V. f>8 ; 63 L. J. P. 84. He Missouri Steamship Co. (1889), 

42 Gh. D. 321, and cf. Chartered’ M. Hank of India v. Netherlands India Steam 
Navigation Co. (1883), 10 Q. R J). 521. 

(e) Ilamlyn v. Taliskcr Distillery (1894), A. G. 202. 

(/) S. African Breweries Co. v. King (18991, 2 l‘h. J73; (1900), 1 Gh. 273. 

(g) Greer v. Poole (1880), 5 Q. R D. 272. 

(h) (1865), 3 Moo. P. C. N. S. 272. 
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Part III. by the French law in force there, it was said by Turner, L.J., in 
AcTS ‘ delivering the judgment of the Privy Council : “ The general rule 
Cai». VIII. is that the law of the country where a contract is made governs 
Contract — as to the nature, the obligation, and the interpretation of it. The 
Incidents. p ar fci e g to a contract are either the subjects of the Power there 
ruling, or as temporary residents owe it a temporary allegiance ; 
in cither case equally they must be understood to submit to the 
law there prevailing, and to agree to its action upon their corf- 
tract. . . . Their lordships are speaking of the general rule ; 
there are, no doubt, exceptions and limitations on its applicability, 
but the present case is not affected by these.” The nature of these 
exceptions and limitations is indicated more clearly in the judgment 
Lex loci of the Exchequer Chamber in Lloyd v. Guibert (a) : “ It is generally 
prfma/acic agreed that the law of the place where the contract is made is 
the governing prima facie that which the parties intended, or ought to be pre- 
la#s surned to have adopted, as the footing upon which they dealt, and 

that such law ought to prevail in the absence of circumstances 
indicating a different intention. As, for instance, that the contract 
is to be performed elsewhere, or that the subject-matter is im- 
movable property situate in another country, and so forth ; which 
latter, though sometimes treated as distinct rules, appear more 
properly to be classed as exceptions to the more general ones, by 
reason of the circumstances indicating an intention to be bound 
by a law different from the place where the contract is made.” It 
is, of course, unimportant whether these cases for the application 
of a different law are to be regarded as exceptions to the general 
rule in favour of the kx loci contractus celebrationis , or as applica- 
tions of a distinct principle in favour of the law of the place of 
pcrforhiance. Both rules are consequences of the one primary 
principle, that the intention of the parties is to be followed in all 
matters with which it has a right to deal. That this primary 
principle is more especially applicable to incidents of the obliga- 
tion which were not contemplated or provided for by the parties, 
is well shown by another passage from the same judgment : “ Tn 
determining a question between contracting parties, recourse 
must first be had to the language of the contract itself ; and (force, 
fraud, and mistake apart) the true construction of the language 
of the contract is the touchstone of legal right. It often happens, 
however, that disputes arise, not as to the terms of the contract, 
but as to their application to unforeseen questions, which arise 
incidentally or accidentally in the course of performance, and 
which the contract does not answer in terms, yet which are within 
the sphere of the relation established thereby, and cannot be decided 
(a) (1805), L. R. 1 Q. B. 115, 122. 
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as between strangers. In suck cases it is necessary to consider by part III. 
what general law the parties intended that the transaction should Act8 - 
be governed, or rather to what general law it is just to presume Cap. VIII. 
that they have submitted themselves in the matter. A familiar contract— 
illustration of this # will be found in the rule, that the lawful usages Incidents . 
of a market are as much part of a contract entered into there, 
which does not expressly exclude them, as if they were set down 
at large. The binding force of such usages does not depend so 
much upon the knowledge of the parties as upon implied acquies- 
cence ; for whoso goes to Rome must do as those at Rome do. So, 
in the absence of express provision or special usage, the general 
law itself, in many points of view only a more extended usage, 
supplies the gaps which the parties have left, and in doing so some- 
times modifies the construction of general words in the contract.” 

The language of the Court of Appeal in a still more recent case 
s equally instructive : “ There can be no hard-and-fast rule to 
construe the multiform commercial agreements with which we 
have to deal. ... In such a case” (speaking of eontr r . » j to be 
performed partly in one place and partly in another) ‘‘the only 
certain guide is to be found in applying sound ideas of business, 
convenience and sense to the language, of the contract itself, with 
a view of discovering from it the true intention of the parties. 

Even in respect of any performance that V* to take place abroad, 
the parties may still have desired that their liabilities and obliga- 
tions should be governed by English law.”(a) 

So far as unforeseen incidents of the obligation are concerned. Exceptions 
the principle appears plain enough ; and it is clear that the law Celebrationis. 
will generally have to supply the defective intention of t-lie parties 
by presuming some law to have been intended generally ; but , 
accepting it as a general rule that contracts are governed, in t he 
development of their incidents subsequent to the making, by the 
law of the place of celebration, it must be remembered that it is a 
rule peculiarly open to exceptions. The intention of the parties 
is the crucial test, and in contracts of affreightment, for example, 
it has been decided that prima facie the intention of the parties 
is to submit themselves to the law of the ship’s flag, so far at least 
as sea damage and its incidents are concerned. But a contrary 
intention may be indicated ; as, for example, by the use of phrases 
such as “ the Queen’s enemies ” or “ the act of God.”(6) 

The principle above enunciated seems applicable to all unforeseen 

(a) Jacobs v. Credit Lyonnais (1884), 12 Q. B. I>. SMI. Of. Bernard v. White 
(1887), W. N. 8. 

(h) The Industrie (1894). P. 58, 03 L. J. P. 84. t'f. Be Missouri Steamship Co. 

(1889), 42 Ch. I). 321. Chartered Merc. Bank of India v. N. I. Steam Nav. Co. 

(1883), 10 Q. B. I). 521. 
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incidents of the obligation save those which arise out of the per- 
formance. Lloyd v. Guibert (a) was a case in which the contract 
of affreightment was a charter-party entered into at St. Thomas, 
a Danish West India island, between a British subject as charterer 
and the master, acting for the French shipowners, of a vessel then 
at St. Thomas, for a voyage from St. Marc, in Hayti, to Havre, 
London, or Liverpool (ultimately the latter), at the charterer’s 
option. On the voyage to Liverpool the ship had to put into a 
Portuguese port for repair, and the captain there gave a bottomry 
bond upon the ship, freight, and cargo. On the ship’s arrival at 
Liverpool, the holder of the bond sued upon it in the Court of 
Admiralty. The ship and freight were insufficient to satisfy the 
bond ; and the deficiency with costs fell on the plaintiff as owner 
of the cargo, for which he sought indemnity against the defendants, 
the French shipowners. By the law of France abandonment of 
the ship and freight absolved the defendants from all further 
liability on the contract of the master, arid they had in fact so 
abandoned the ship and freight to the plaintiff as owner of the 
cargo. By the English law they would have been liable to in- 
demnify the plaintiff, notwithstanding the fact of such abandon- 
ment. It was contended for the plaintiff that the decision ought 
to proceed either (i.) upon what was called the “‘general maritime 
law,” as regulating all maritime transactions between persons of 
different nationalities at sea ; (ii.) upon the Danish law, as the 
lex loci celebrationis , the law of the place where the contract w r as 
made ; (iii.) upon the Portuguese law, as the law of the place 
where the bottomry bond was given (though it is difficult to see 
how this could have been called in to regulate the rights of the 
parties on a contract made before the ship came into a Portuguese 
port, and without any expectation of her doing so) ; or (iv.) the 
English law, as being that of the place of final performance by 
the delivery of the cargo, the lex loci solutionis . By all these laws 
the liability of the defendants was established. The French law 
alone was relied on on behalf of the defendants ; and it was con- 
tended that this law must be applied either because the character 
of the transaction itself showed that the plaintiff impliedly sub- 
mitted his goods to the operation of the law of the ship, and there- 
fore contracted with reference to it ; or else upon the ground that 
the master, who entered into the contract (although in doing so 
he acted within the scope of his authority from the owners^, was 
disabled by the French law from binding his owners, otherwise 
than with the exception, expressed or implied, of exemption from 
liability after abandonment, and that the French flag was sufficient 
(a) (1865), L. R. 1 Q. B. 115. Cf . also The August (1891), P. 328. 
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notice of such disability. It was held that the parties must, under Part III. 
the circumstances, be taken to have contracted with reference to AcTS * 
the law of France, and not to that of the place where the contract Cap. VIII. 
was made (the Danish), or to the law of England as the place of Contract— 
performance. Th$ general rule was laid down by Willes, J., that lnc ^^ t8 ' 
where the contract of affreightment does not provide otherwise, 
then as between the parties to such contract, in respect of sea 
damage and its incidents, the law of the ship must govern ; and 
it was said that this rule was not only in accordance with the 
probable intention of the parties, but also most consistent, in- 
telligible, and convenient to those engaged in commerce. The 
judgment of the Exchequer Chamber, delivered by Willes, J., 
after laying down the general rule that the question is in such 
cases by what law the parties intended that the transaction should 
be governed, or rather to what law it is just to presume that they 
submitted themselves, proceeded as follows : — 

“In the diversity or conflict of laws, which ought to prevail Judgment in 
is a question that has called forth an amazing amount of ingenuity 
and many differences of opinion. It is, however, generally agreed 
that the law of the place where the contract is made is primci facie 
that which the parties intended, or ought to be presumed to have 
adopted, as the footing upon which they dealt, and that such law 
ought therefore to prevail in the absence of circumstances in- 
dicating a different intention, as, for instance, that the contract 
is to be entirely performed elsewhere, or that the subject-matter 
is immovable property situate in another country, and so forth ; 
which latter, though sometimes treated as distinct rules, appear 
more properly to be classed as exceptions to the more general one, 
by reason of the circumstances indicating an intention to belbouud 
by a law different from that of the place where the contract is made, 
which intention is inferred from the subject-matter and from the 
surrounding circumstances, so far as they are relevant to construe 
and determine the character of the contract. 

“ The present question does not appear to have ever been decided 
in this country, and in America it has received opposite decisions 
equally entitled to respect. (a) We must therefore deal with it 
as a new question, and endeavour to be guided in its solution by a 
steady application of the general principle already stated, viz. 
that the rights of the parties to a contract are to be judged of by 
that law by which they intended, or rather by which they may 
justly be presumed, to have bound themselves. 

“ We must apply this test successively to the various laws which 

(a) Arayo v. Currcll (1831), 1 Louis, Rep. 528 ; Fope v. Nickerson (1844), 3 Story, 

Rep. 465. 



384 


FOREIGN AND DOMESTIC LAW. 


Part III. 
Acts. 

Cap. VIII. 

Contract — 
Incidents, 


have been suggested as applicable ; and first to the alleged general 
maritime law. 

“ We can understand this term in the sense of the general mari- 
" time law, as administered in the English courts, that being in truth 
notliing more than English law, though dealt out in somewhat 
different measures in the Common Law and Chancery Courts and 
in the peculiar jurisdiction of the Admiralty ; but as to any other 
general maritime law by which we ought to adjudicate upon the 
rights of a subject of a country which by the hypothesis does not 
recognise its alleged rule, we were not informed what may be its 
authority, its limits, or its sanction. Passing over the common 
ground of ethics and the elementary ideas of natural law (jus 
gentium ), such as the rights of prior occupancy and self?preserva- 
tion, the privileges and exemption of necessity, the common duties 
of humanity, of more or less perfect obligation, the idea of pro- 
perty, including the obligation of contracts, and those obligations 
for the most part conventional upon which is based the modern 
system of international law (jus inter gentes) ; inasmuch as these 
supply no precise rule for the matter in hand — it would be difficult 
to maintain that there is, as to such questions as the present, 
depending in a great measure upon national policy and economy, 
any general law in the sense of universal law, binding at sea, any 
more than upon land, nations which either have not assented or 
have withdrawn their assent thereto. 

“ Moreover, we are not satisfied that there is any such general 
concurrence of mankind, that shipowners should be absolutely 
answerable personally for the acts of the master. Pothier (Sur la 
Charte-partie , part 1, No. 34) was cited in the affirmative, and 
Emerigon (Contrat a la grosse, c. 4, s. 11) upon the negative rule. 
Pothier, founding his interpretation upon the civil law de exer- 
citorid actione (see Valin, Sur VOrdonnance, liv. 2, tit. 8, art. 2), 
thought that the clause of the celebrated Ordonnance de la Marine 
of 1081 (liv. 2, tit. 8, art. 2), from which art. 216 of the Code de 
Commerce was taken, applied only to illicit acts of the master, and 
that upon his contracts the owner was liable and could not get rid 
of liability by abandonment. Emerigon, on the other hand, 
founding his opinion upon the general rule of maritime law as he 
understood it, thought that from liability for all acts of the master, 
whether licit or illicit, including contracts, the owner could free 
himself by abandonment. The jurisprudence of the Court of 
Ce ssation leant towards the opinion of Pothier, and that led in 1841 
to the modification of art. 210 to its present shape, by which, 
according to the statement of the learned annotator in Sirey’s 
Code de Commerce annote } by Gilbert, note 18 upon art. 216, the 
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opinion of Emerigon is now established in France. To this may 
be added that similar, though not identical, provisions for the 
protection of the owner are to be found in other Codes — for in- 
stance, that of Spain (Codigo de Comercio , art. 621, 622) and Prussia 
(AUgemeines Deutsches Handels-gesetzbuch , art. 451, 452, 453, and 
the following). 

“ This is sufficient to show that there is no general uniform rule 
id maritime law upon the subject ; indeed, looking at home, there 
seems little, if any, difference in principle between the French law 
under consideration and our own statutory provisions for limited 
liability in respect of obligations by reason of collision, which latter 
have now by express enactment been extended to collision between 
British and foreign vessels (25 & 26 Viet. c. 63, s. 54 ; The 
Amalia).(a) 

“ In truth, any general, much more any universal maritime law, 
binding upon all nations using the highway of the sea in time of 
peace, except when limited as administered in some court, is easier 
longed for than found. Accordingly, we observe that l.»Ui the 
very learned judge of the Court of Admiralty and the Judicial 
Committee of the Privy Council, in deciding, in the case of The 
Hamburg (Duranty v. Hart ),(&) that the validity of a bottomry 
bond given in a foreign port was to be determined by the general 
maritime law, and not by the law of the ship or the port where the 
bond was given, added to the expression, 4 the general maritime 
law, 5 this qualification, viz. 4 as administered in England.’ That 
case was cited as an authority, and at first sight it appeared to be 
one for applying English law to the present case, but upon con- 
sideration it # appears altogether distinguishable. The alleged 
agency of the master in that case was founded upon necessity Slone, 
and it was incumbent upon the bondholder to establish such 
necessity by evidence ; and in order to do that he was bound 
(according to the rule prevailing since the case of The Bonaparte) (c) 
to show a communication with the owner of the cargo, that 
being, as the Court held, reasonably practicable. So that the lex 
fori was undoubtedly supreme upon the question which then arose, 
it being one of evidence and procedure. Had the decision been 
intended to go further, the Judicial Committee of the Privy Council 
would have probably have considered and compared the case of 
Cammell v. Sewell, (d) and pointed out the distinction in this respect 
between a hypothecation in case of necessity, and a sale in case 
of necessity, which, according to the decision of ihc ms.joi-ity of 

(а) (1863). 1 'tioo. P. (J. N. A. 471 ; 3- L. J. 1'. & A. 11)1. 

(б) (1864), 2 Moo. P. C. N. S. 289 ; 33 L. J. P. & A. 1 16. 

(c) (1863), 8 Moo. P. C. 469. 

(i d ) (1868), 5 H. & X. 728 ; 29 L. J. Ex. 360. 
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Part III. the Court in Cammell v. Sewell, against the opinion of Byles, J., 
AoT8, depends for its validity upon the law of the place where the sale 
Cap. VI II. was made, and not the general maritime law as administered in 
Contract— England ; upon which, however, we offer no opinion. 

Incidents. “ J n one other point of view the general maritime law as ad- 
ministered in England or (to avoid periphrasis) the law of England, 
viz. as the law of the contemplated place of final performance or 
port of discharge, remains to be considered. It is manifest, however, 
that what was to be done at Liverpool (besides that it might at the 
charterer’s option have been done at Havre) was but a small portion 
of the entire service to be rendered, and that the character of the con- 
tract cannot be determined thereby. It is true that, as to the mode 
of delivery the usages of Liverpool would govern, as those of Algiers 
did in Robertson v. Jaclcson,(a) and as in the mode of taking on 
board the cargo the usage of the port of loading would be regarded 
(see Hudson v. Clementson,(b) and the custom set out in the plea dings 
in Gattorno v. Adams, (c) which custom was proved at the trial at 
Guildhall sittings after Michaelmas term, 1862, and made an end 
of the case). And in this point of view it seems impossible to 
exclude the law of England, or even that of Hayti, from relevancy 
in respect of the manner of performing that portion of the service 
contracted for which was to be rendered in their respective terri- 
tories ; because the ship must needs, for the time being, conform 
to the usages of the port where she is, and for a like reason the 
adjustment of a general average at the port of discharge, according 
to the law prevailing there, is binding upon the shipowner and the 
merchant, who must be taken to have assented to adjustment 
being made at the usual and proper place, and, as a consequence, 
according to the law of that place : Simonds v. White.(d) 

“ It is unnecessary, however, to discuss this point further, be- 
cause we have been anticipated and the question set at rest in an 
instructive judgment of the Judicial Committee, delivered by the 
Lord Justice Turner, since the argument of the present case, in 
that of Peninsular and Oriental Company v. Shand,(e) where a 
passenger in an English vessel from Southampton to Mauritius, 
where French law prevails, sued the shipowners for the loss of his 
^ u gg a 8 e upon an alleged liability by the French law, from which 
liability the shipowner was exempt by the English law ; and the 
passenger obtained judgment in his favour in the Mauritius court, 
which judgment was reversed upon appeal by the Judicial Com- 
te) (1845), 2 a K 412. 

(6) (1856), 18 0. B. 213 ; 25 L. J. C. P. 234. 

(c) i2 C. B. N. 8. 560. 

(d) (1824), 4 B. & C. 805. 

(e) (1865). 3 Moo. P. C. N. 8. 272. 
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mittee, their lordships holding that the law of England governed 
the case. 

“ Next, as to the law of Portugal : the only semblance of 
authority for resorting to that law, as being the law of the place 
where the bottomjy bond was given, is the case already referred 
to of Cammell v. Sc well, (a) and we consider that the judgment in 
that case, if applicable at all, as to which we say nothing, could 
only affect the validity of the bottomry, and not the duties imposed 
upon the shipowner towards the merchant by the fact of the 
bottomry, which duties must be traced to the contract of affreight- 
ment and the bailment founded thereupon. 

“ The law of Hayti was not mentioned nor relied upon in argu- 
ment, and there remain only to be considered t he laws of Denmark 
and of France, between which we must choose. 

“ In favour of the law of Denmark there is the cardinal fact 
that the contract was made within Danish territory, and further 
that the first act done towards performance was weighing : chor 
in a Danish port. 

“ For the law of France, on the other hand, many practical 
considerations may be suggested; and, first, the subject-matter 
of the contract, the employment of a sea-going vessel for a service 
the greater and more onerous part of which was to be rendered 
upon the high seas, where, for all purposes of jurisdiction, criminal 
or civil, with respect to all persons, things, and transactions on 
board, she was as it were a floating island, over which France had 
as absolute and, for all purposes of peace, as exclusive a sovereignty 
as over her dominions by land ; and which, even whilst in a foreign 
port, according to notions of jurisdiction adopted by this country 
(18 & 19 Viet. c. 91, s. 21 ; 21 <fc 25 Viet. c. 94. s. 9) and carried to 
a greater length abroad (Ortolan, Diplomatic dc hi Mer , c. xiii., the 
work of a French naval officer, but of which a jurist might well be 
proud), was never completely removed from French jurisdiction. 

“ Further, it must be remembered that, although bills of lading 
are ordinarily given at the port of loading, charter-parties are 
often made elsewhere, and it seems strange and unlikely to have 
been within the contemplation of the parties, that, their rights or 
liabilities in respect of the identical voyage should vary, first, 
according as the vessel was taken up at the port of loading or not ; 
and, secondly, if she were taken up elsewhere, according to the 
law of the place where the charter-party was made or even verified. 
If a Frenchman had chartered the Olivier upon the same terms as 
the plaintiff did, it would seem strange if he could appeal to Danish 
law against his own countrymen, because of the charter-party 
(a) (18f>8), 6 H. & N. 728 ; 29 I.. J. Ex. 3*0. 
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Pabt III. being made or ratified in a Danish port, though for a service to be 
AcT8, rendered elsewhere, by a transient visitor, for the most part within 
Cap. VIII. French jurisdiction. 

Contract — “ Moreover, there are many ports which have few or no sea- 

Jn ciden ts . going vessels of their own, and no fixed maritjme jurisprudence, 
and which yet supply valuable cargoes to the ships of other countries. 
Take Alexandria, for instance, with her mixed population, and her 
maritime commerce almost in the hands of strangers. Is every 
vessel that leaves Alexandria with grain under a charter-party or 
bill of lading made there, and every passenger vessel leaving 
Alexandria or Suez, be she English, Austrian, or French, subject 
to Egyptian law ? As to not a few half-savage places in Africa 
and Asia, with neither seagoing ships nor maritime laws, a similar 
question arises — what is the law in such cases, or is there none, 
except that of the Court within whose jurisdiction the litigation 
first arises ? 

“Again, it may be asked, does a ship which visits many ports 
in one voyage, whilst she undoubtedly retains the criminal law of 
her own country, put on a new sort of civil liability at each new 
country she visits in respect of cargo there taken on board ? An 
English steamer, for instance, starts from Southampton for Gib- 
raltar, calling at Vigo, Lisbon, and Cadiz. A « Portuguese going 
in her from Southampton to Vigo would naturally expect to sail 
subject in all respects to English law. that being the law of the 
place and the ship. But if the locality of the contract is to govern 
throughout, an Englishman going from Vigo to Lisbon on the 
same voyage would be under English law as to crimes and all 
obligations not connected with the contract of carriage, but under 
Spanish law as to the contract of carriage ; and a Spaniard, going 
from Lisbon to Cadiz during the same voyage, would enjoy Portu- 
guese law as to his carriage, and be subject to English law in other 
respects. The cases which we have thus put are not extreme 
nor exceptional ; on the contrary, they are such as would ordi- 
narily give rise to the question, which law is to prevail ? The 
inconvenience and even absurdities which would follow from 
adopting the law of the place of contract in preference to that 
of the vessel, are strong to prove that the latter ought to be 
resorted to. 

“ No inconvenience comparable to that which would attend an 
opposite decision has been suggested. The ignorance of French 
law on the part of the charterer is no more than many Englishmen 
contracting in England with respect to English matters might 
plead as to their own law, in case of an unforeseen accident. 

“ Nor can we allow any weight to the argument that this is an 
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impolitic law, as tending to interfere with commerce, especially in Part III. 
making merchants cautious how they engage foreign vessels. That AcT8 ‘ 
is a matter for the consideration of foreigners themselves, and Cap. VIII. 
nothing short of a violation of natural justice, or of our own laws, Contract— 
could justify us jn holding a foreign law void because of being In ct<ien ^ 
impolitic. No doubt the French law was intended to encourage 
shipping by limiting the liability of shipowners, and in this respect 
it goes somewhat further than our own ; but whether wisely or 
not is matter within the competence and for the consideration of 
the French Legislature, and upon which, sitting here, we ought to 
pronounce no opinion. 

“ Exceptional cases, should they arise, must be dealt with upon 
their own merits. In laying down a rule of law, regard ought rather 
to be had to the majority of cases upon which doubt and limitation 
are more likely to arise; and the general rule that, where the 
contract of affreightment does not provide otherwise, there, as 
between the parties to such contract, in respect of sea damage 
and its incidents, the law of the ship should govern, S'vms to be 
not only in accordance with the probable intention of the parties, 
but also most consistent and intelligible, and therefore most con- 
venient. to those engaged in commerce. 

“ In order to preclude all misapprehension, it may be well to 
add that a party who relies upon a right or an exemption by foreign 
law is bound to bring such a law properly before the Court, and to 
establish it in proof. Otherwise the Court, not being entitled to 
notice such law without judicial proof, must proceed according to the 
law of England (see Brown v. Grace-;/, note to Lacon v. Higgins)." (a) 

The principle on which the judgment in Lloyd v. Guihert was Con tracts of 
given, that contracts of affreightment entered into in a foreign 
port are made with reference to the law of the ship's flag, so far as governed )»y 
the nature and incidents of the obligation are concerned, has been ^hip’a' flag 
criticised on the ground that the obligation as between the charterer or by the 
and the shipowner ought to be measured by the law of the place th^part^H. 
where the charter-party is entered into, or, if by any other law, 
by the law of the port of delivery, as the place of performance. 

But it has already been shown, (b) that the law governing a contract 
is not necessarily limited to the law of the place of celebration or 
the law of the place of performance. The true rule is, that the 
obligation of a contract must be measured by the law to which 
the parties intended to refer, or must be assumed to have sub- 
mitted themselves. And this law, though it may be, and most 
generally is, the law of the place where the contract is entered into, 

(а) (1822), D. & ft. N. P. 41, n. See infra , chap, x (v.). 

(б) Ante, p. 378. 
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is not so necessarily, or by any prcesumptio juris or juris et de jure 
which would be incontrovertible. Prima facie it is that law, but 
evidence is admissible to show that it is any other. In the words 
of Willes, J., which have already been cited, “It is generally 
agreed that the law of the place where the contract is made is 
; prima facie that which the parties intended, or ought to be pre- 
sumed to have adopted as the footing upon which they dealt, and 
that such law ought therefore to prevail in the absence of circum- 
stances indicating a different intention. ”(o) Now, the essence of 
the decision in Lloyd v. Guibert is that, in every contract of affreight- 
ment, there are such circumstances. (b) Contracts of affreightment 
may be made in half-savage or barbarous ports, or even, to take 
a more familiar instance, in such places as Alexandria, where it 
would be absurd to hold that the parties intended their mutual 
rights to be regulated by the local maritime law of the place of 
affreightment. It might possibly be convenient to refer in all 
cases to the law of the port of delivery, as the place of performance, 
but the fatal objection at once arises that this is a detail which is 
frequently left uncertain, to be determined either upon signing 
bills of lading, or upon calling at some named port for orders ; as 
for example in Lloyd v. Guibert(c) itself, where the vessel was 
chartered to carry either to Havre, London, or* Liverpool, at the 
charterer's option. The choice of the law of the flag of the vessel 
- -i-c. the law of her owner — appears therefore, as was said in that 
case, 44 not only in accordance with the probable intention of the 
parties, but also most consistent and intelligible, and therefore 
most convenient to those engaged in commerce. ”(d) 

Nor is the case of a contract of affreightment the only one in 
which 1 the law of the locus actus or celebrationis is presumed to have 
been left out of the intention of the parties. Another instance 
is that of a bottomry bond, given in a foreign port, and sued on in 
England. The obligation so created, as well as the incidents of the 
relation arising out of it, is now referred to the law of the flag,(e) 
but was formerly held to be governed by the 4 4 general maritime 
law, as administered in England,” and this whether the vessel on 
which the bottomry bond is given was English or foreign.(/) It 

(a) Lloyd v. Guibert (1805), L. R. 1 Q. B. 115, 122. 

{b) The Patria (1871 ), L. R. 3 A. & E. 436, was decided by the express stipulations 
of the contract, and cannot bo regarded as an authority for any one competing 
law. ( C ) (1865) L. R. 1 Q. B. 115. 

(d) Ibtd.y at p. 129. In the case of Re Missouri Steamship Co. (1889), 42 Ch. D. 
321, the law of the flag was followed, not because it was the law of the flag, but 
because of the evident intention of the parties. For a case where the intention of 
the parties was taken to have excluded the law of the flag, see The Industrie 
(1894), Ps 58 ; 63 L. J. P. 84. 

(<?) The Gaetano and Maria (1882), 7 P. D. 1, 137, C. A. 

if) The Karnak (1869). J,. R. 2 P. V. 505; The Hamburg ( Duranty v. Hart) 
(1864), 2 Moo. P. t\ N. S. 289 ; B. & L. 253. 319 ; The Gratitudine (1801), 3 C. Rob. 
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cannot be said that this position was altogether free from some 
uncertainty and difficulty. The language employed in The Ham- 
burg {Duranty v. Hart), both by the judge of the Admiralty Court 
and by the Privy Council, is in itself free from ambiguity, except 
so far as it is doubtful whether the expression “ general maritime 
law, as administered in England/’ means English law simpliciter 
or not. But in Lloyd v. Guibertfa) on appeal before the Exchequer 
Chamber, the case was fully discussed, and is there said to be no 
authority for the law of the place where the contract was made, 
or for that of the place of performance, but merely an instance of 
the supremacy of the lex fori in matters of procedure and evidence. 
This conclusion is arrived at by considering that the validity of 
the bond in that case depended upon the agency of the master, and 
that the agency of the master, bv English law. depended upon the 
necessity of his act ; and that therefore the question was one of 
evidence, inasmuch as the English law did not consider the agency 
shown unless it was shown that the master acted of necessity with- 
out. communicating witli his owner. It is difficult to ass< to the 
view that this is a question of evidence or procedure. Ail the facts 
were admissible, and all were proved; the question was simply 
as to the validity of the bond. To say that the ( -ourt will not 
recognise its validity, unless some other fact is proved, seems very 
like demanding to test that validity by its own law, and not by 
that of the place where the contract was made, or (in Duranty v. 
Hart) (b) by tin* law of the country to which the ship belonged. 

It can scarcely he denied, therefore, that the judges of the Privy 
(Wncil. as well as the judge of the Admiralty Court, considered 
themselves, .in Duranty v. Hart , to be following an established 
principle t hat the validity of a bottomry bond was to be decided 
by the general maritime law, as administered in England. Whether 
this be the correct effect of the case, or whether they were in 
truth deciding a question of evidence and procedure alone, according 
to the opinion expressed of their judgment in Lloyd v. Guibcrt , 
is of little consequence. (c) The simplest and most intelligible 
view is ( d ) that the law actually followed did not govern the case, and 
that the case must be regarded as over-ruled by Lloyd v. Guibcrt. (c) 
And this was undoubtedly the ground of the later decision in 

240. As to the meaning of the expression “ the general maritimo law as adminis- 
tered in England,” see The Gaetano and Maria (1882), L. K. 7 I*. 1). 127 ; Lloyd v. 
Guibcrt (1805), L. R. 1 Q. B. 125; and The Segrcdo (otherwise Eliza Cornish ), 
(1853) 1 E. & Ad. 45. 

(a) (1805), L. R. 1 Q. B. 125. 

\b) (1804), 2 Moo. P. C. N. S. 289 ; 8. C. sub now. The Hamburg (1864), B. k L. 
253; 33 L. J. Ad. 110. 

(r) (1805). L. R. J Q. B. 125. 

(</) Maclaehlan. Law of Merchant Shipping <19! 1), pp. 181. 182. 

{(') (1805), L. R. 1 Q. B. 115. 
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The Kamak,(a) where the Privy Council applied the doctrine of 
Lloyd v. Guibert to the very question at issue in Duranty v. Hart , 
holding that the validity of a bottomry bond, depending upon the 
action of the master in the foreign port where it was given, must 
be tested and ascertained, not by the “ general maritime law, as 
administered in England,” but by the law of the flag. “ It was 
laid down in Lloyd v. Guibert ,” said Sir William Erie, (6) “ that the 
captain’s authority is derived from, and bounded by, the municipal 
law of the country to which the ship belongs — that is, by the law 
of the flag ; and Willes, J., delivering the judgment of the Ex- 
chequer Chamber, answers an argument, founded on the supposition 
of a general maritime law, contradistinguished from the muni- 
cipal law of this country, by refusing to recognise the existence of 
a maritime law in that sense. In accordance with the principle there 
laid down , their lordships consider that the existence of the necessity 
which validates the hypothecation of cargo by bottomry is to be 
ascertained by evidence in the usual manner ; and that the meaning 
of the term ‘ necessity ’ in respect of hypothecation by the master 
is analogous to its meaning in other parts of the law.” 

A more recent decision in the Court of Appeal on the subject 
seems to be entirely in accordance with this principle. In the case 
referred to (c) it was held that the authority of the master to execute 
a bottomry bond depended upon the law of the flag, and not upon 
“ general maritime law,” which had been preferred in the court 
below. The language of Brett, L.J., in this case shows the dis- 
tinction between “ general maritime law ” and c< general maritime 
law, as administered in England.” The latter is, in substance, 
English maritime law. Apart from the exceptional, case of the 
masted of a ship, the ordinary rule as to the authority of an agent 
would seem to refer its nature and extent to the authority of the 
place where he is found acting.(cZ) 

The principle of Lloyd v. Guibert , that the master’s authority 
is defined and limited by the law of his flag, is therefore now to be 
regarded as applying to all contracts made by him, and as extending 
as well to contracts of hypothecation by means of bottomry bonds 
as to contracts of affreightment. In the words of Willes, J., in 
Lloyd v. Guibert, (c) “ So far as regards the implied authority of 
the master of a ship to bind his owners personally, the flag of the 
ship is notice to all the world that the master’s authority is con- 
ferred by the law of that flag ; and that his mandate is contained 

(а) (1869) L. R. 2 P. C. 605. 

(б) Ibid, p 512. See the judgment of Willes, J., cited ante, p. 383 scq. 

(c) The Gaetano and Maria (1882), 7 P. D. 1, 137. 

(d) Masjxjns y Ifermano v. Mildred (1882), 9 Q. B. D. 530, 539. 

\t) (1865), 6 B. & S. 117 ; Maclachlan, Law of Merchant Shipping (1911 ). p. 184 ; 
The Karnak (1869), L. R. 2 P. C. 505. 
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in the law of that country with which those who deal with him Past III. 
must make themselves acquainted at their peril.” An examination AcTS * 
of the judgment of the Exchequer Chamber in this case (a) will Cap. VIII . 
show that the operation of the law of the flag is not confined to the Contract— 
question whet her the master had or had not authority to contract I nden ts. 
at all. It is intended to do more than this ; and its right is now 
asserted to regulate the liabilities and regulations which arise 
amongst the parties to the agreement, be it of affreightment or 
hypothecation, upon this principle — that the shipowner who sends 
his vessel into a foreign port gives notice by his flag to all who enter 
into contracts there with the shipmaster, that he intends the law 
of that flag to regulate those contracts, and that they must either 
submit to its operation, or not contract with him or his agent, at all. (b) 

Thus the law of the flag has been applied to determine the right of 
shippers of goods against the master for selling damaged cargo.(c) 

To this large extent it must therefore be regarded as an exception 
to the prima facie rule that the nature and incidents of an oblipc.tion 
depend upon the place where the contract is entered into 

The comments that have been made (d) upon the distinction Law of the 
between the law of the ship's flag and the law of the domicil of the of^ownor's" 
owner are. perhaps, superfluous. It is true that one or two ex- domicil in 
pressions are used bv Storv in the American case, to which reference confl,(t * 
has already been made,(e) tending to confuse the law of the ship's 
flag with the law of the owner’s domicil ; but it must be remem- 
bered that in that case the two were identical, and that Story did 
not mean to pronounce for the law of the domicil as against the 
law of the flag is evident from several expressions in the judgment. 

“ If the ship is owned mid navigated under the flag of a foreign 
country, the authority of the master to contract for. and bftid, the 
owners, must be measured by the laws of that country. ”(/) “ The 
extent of the master's authority must be limited to the express 
instructions of the owners or the law of the country where the ship 
belongs and they reside. ... If by the law of the domicil of the 
ship and of the owners the authority of the master is limited to the 
ship and freight, and does not, in the absence of express instructions, 
bind the owners personally, it seems difficult to understand how 
resort can be had to the law of a foreign country, unknown and 

(a) Cited ante. pp. 383 «cq. 

(ft) The Karnak (1869), L. It. 2 1\ V. 505 ; Lloyd v . Ouibcrt (1865), L. R. J Q. H. 

115 ; S. C. 6 B. & S. 117 ; The Omumli (1849),’ 3 W. Rob. 198 ; The. North Star 
(1860), 29 L. J. Ad. 73, 7(5. In the last two cases, however, the facts under con- 
sideration were such that the law of the flag was English — i.e. identical with the 
“ general maritime law; as administered in England,” advocated by the older 
(locisionHi 

(c) The Avgust. (1891), P. 328. ( d ) Cf. Moclachlan. op. rit . p. 181. 

(e) Ante , p. 383; Pc pt v. Nickerson (1841) 3 Story. Rep. 405. 

( / ) Ibid. p. 475. 
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Part III. unsuspected (it may be) by the owners, to expand that authority.” 

AcT8, In the English case which has been so often referred to (a) there is 
Cap. VIII. certainly not even as much leaning as this towards the law of the 

Contract owner’s domicil, which is ignored altogether, although it was there 

Incidents. a j so the j aw 0 f the ship’s flag. The fact that any British subject, 
wherever domiciled, may sail his ship under the British flag, and 
have her registered accordingly, as well as the further consideration 
that most British ships are divided amongst a plurality of owners, 
are illustrations of the impossibility of accepting the decision of the 
law of the owner’s domicil in place ’of that of the ship’s flag ; and 
in face of the recent decisions it is most improbable that such a 
misapprehension will ever find an advocate for the future. 

Bill of lading. In Blanchet v. Powell's Llantivit Collieries Company, (b) the 
plaintiff sued for freight on a bill of lading made in France, and in 
answer to a plea that he did not carry all the goods mentioned in 
the bill of lading, pleaded (inter alia) that, according to the law of 
France, the whole freight was payable, although part only of the 
goods were carried and delivered. The replication was held good, 
Bramwell, B., saying that as the contract was made in France, the 
rights and obligations of the parties must be governed by French 
law. In this case it was suggested in argument that the law of 
France could not apply to a contract which was to be performed 
in England ; but except so far as the mode and incidents of the 
delivery, as part of the performance, are concerned, it is clear that 
no authority is to be found for applying the lex loci solutionis without 
a special stipulation to that effect. It was not necessary to decide 
that the contract of affreightment was governed by French law, 
inasmuch as the plaintiff was held to be entitled to the lump freight 
by the? 1 law of England also. The reason, however, given for accept- 
ing the French law, viz. that the contract was made in France, does 
not seem to be consistent with the doctrine of Lloyd v. Guibert,(c) 
which lays down that the law of the ship should govern as be- 
tween the parties to a contract of affreightment, in respect of sea 
damage and its incidents. It is difficult to sec w T hy this rule should 
not equally be applied to the whole obligation of the contract, 
except so far as the law of the place of performance may properly 
claim to be heard ; but the rule itself was not brought to the notice 
of the Court in Blanchet v. Powell's Llantivit Collieries Company, 
nor did the nationality of the ship in fact appear to be other than 
French. The dictum is therefore of little importance, except as 
showing the general tendency to assume that the law of the place 

(а) Lloyd v. Guiberl (1865), L. R. 1 Q. B. 115. 

(б) (1874), L. R. 9 Ex. 74, 77. 

(c) (1865), L. R. 1 Q. B. 115. 
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of contract is prima facie that intended to govern its obligations Part III. 
and incidents. AcT8, 

The effect and operation of the contract of sale of a ship or cargo Cap. VIII. 
in a foreign port is generally considered in connection with the last contract — 
branch of the subject, and the cases on the point nmv be here again In ciden ts. 
briefly recapitulated, t hough they have already been treated of gale in 
while considering the transfer of personal property generally. The foreign port, 
only question which can well arise as to the contract of sale in such 
a case must be as to its validity, which is not, strictly speaking, 
part of the nature and incidents of an obligation at all. If a chattel 
is once duly sold, the property in it is passed once for all, and the 
obligation momentarily created, being completely fulfilled, ceases 
to exist. Consequently there can be no opportunity of questioning 
what law is to govern its future incidents and development. A 
sale, in fact, partakes more of the nature of an act than of a con- 
tract. It is an act preceded— sometimes only instantaneously 
preceded — by a contract, with which it is often confounded. There 
may, of course, be a contract for sale, the fulfilment v.nich is 
postponed or delayed ; but the ordinary sale is intended to operate 
at once, and is, in fact, a mere transfer. As such, there would 
seem to be but little excuse for testing its validity, in an English 
Court , either by English law as the lex loci , or the maritime general 
law, if that can be regarded as at all distinguishable from the law 
administered in all cases in the English Court of Admiralty. (a) 

Nor does it appear much more reasonable to refer the question to 
the law of the ship's flag, which the sale itself in most cases is 
intended to change. In cases of hypothecation or affreightment , 
the ship remains under the same flag during the whole existence 
of the obligation, and the intention of the parties may reasonably 
be presumed to have included submission to the law of which that 
flag gave notice. No such intention can be assumed, it is plain, in 
the case of a foreign purchaser in a foreign port. The ship is a 
mere chattel, the ownership of which is changed by sale, according 
to the law of every nation, and directly the ownership is changed, 
the vessels nationality is changed with it. It is scarcely probable 
that the purchaser would expect the validity of the change to be 
afterwards tested by the law which the transaction purported 
definitely to abandon. 

It is, however, only recently that the principle indicated by the English 
foregoing considerations has been recognised, and formerly the 
obviously incorrect course of preferring t he lex fori was adopted, authority. 
In the case of The Segredo (otherwise The Eliza Cornish)(b). the 

(а) See per Willes. J., in Lloyd v. Gnibert (1805), L. R. 1 Q. B. 115, 125. 

(б) (1853), 1 Eccl. <fc Ad. 30. ' 



896 


FOREIGN AND DOMESTIC LAW. 


Pabt III. 
Aots. 

Cap. VIII. 

Contract — 
Incidents . 


Transfer good 
by lex loci . 


lex loci actus was definitely rejected by Dr. Lushington, and English 
maritime law, regarded as coincident in its application as to those 
particular facts with maritime law generally, followed in preference. 
It may be observed that the learned judge, in deciding this case, 
clearly intimated that he intended to follow, an^. conceived himself 
to be following, the general maritime law ; and that he would not 
have deviated from it by introducing English municipal law, had a 
conflict arisen between them ; but this distinction has been rendered 
of less importance by the dictum in Lloyd v. Guibert(a) as to the 
non-recognition of any general maritime law differing from “ mari- 
time law, as administered in England.” It is, perhaps, after all, 
merely a distinction of words. Those who advocate the existence 
and authority of a “ general maritime law,” mean in most cases a 
maritime law which is administered in English as well as in foreign 
Courts of Admiralty. (6) It appears obvious that so much of this 
general maritime law, as administered in English Courts, is, by 
virtue of that very fact, English law ; and it is not the less English 
because it is common to other foreign Courts of Admiralty as well 
as that of England. If it is suggested, as Sir R. Phillimore seems 
to imply, that the sources of its authority differ from those ordinarily 
cited in English Courts, and that it prevails by virtue of the comity 
of nations rather than by the binding force of English precedents, 
the argument appears scarcely warranted by facts. It would be 
difficult to cite an instance where a foreign decision on an analogous 
point has been allowed in an English Court of Admiralty to over-rule 
English precedents of earlier date. Reference, it is true, has been 
constantly made to general European customs, and to regulations 
such as those contained in the Codes of Wisby and Oleron, but only 
for thA purpose of enlarging the unwritten law of the Admiralty 
Court of England by analogy and example, and of supplying the 
deficiencies of its voice, when that was silent. The ordinary 
common law of the realm has similarly drawn nourishment from 
the jurisprudence of Rome, but it would be a misnomer to say that 
the dicta of Gaius, or the rescripts of Hadrian, ever spoke with a 
semblance of authority in English Courts. Authority is given to 
principles of foreign law or mercantile usage only by their adoption 
in an English Court. 

The decision of Dr. Lushington in The Eliza Cornish (otherwise 
The Segredo),(c) however, was distinctly over-ruled by the Exchequer 
Chamber in Cammell v. Seivell (d) in 1860. There the master of a 

(а) (1865), L. R. 1 Q. B. 125. 

(б) See per Sir R. Phillimore in The Patria (1871), L. R. 3 A. & E. 461. 

(c) (1853), 1 Eocl. & Ad. 36. For this case, cf. Westlake, Priv. Int. Law (1912), 
pp. 203, seq. 

(d) (1858), 5 H. & N. 728 ; 20 L. J. Ex. 350 ; S. C. in court below, 3 H. & N. 
617 ; 27 L. J. Ex. 447. 
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Prussian vessel, chartered in Russia by English shippers for Hull, Pabt III. 
and wrecked on the coast of Norway, sold the cargo without AcT8 ‘ 
authority by English law, but under such circumstances that by Cap. VIII. 
the Norwegian law an innocent purchaser would have acquired a Contract— 
good title. It was argued that by the law maritime, general as In ciden ts. 
well as English, £he master had exceeded his authority, and that 
the sale was therefore invalid, but it was held (Byles, J., dissen- 
liente) that the transaction, being a transfer of personal property, 
was governed by the lex loci ; and that the title of the purchaser, 
being valid by that law, must stand. With regard to the case of 
The Eliza Cornish (The Segredo). which was relied upon by the 
owners of the cargo, Crompton, J., delivering the judgment, of 
the Court, said, “ If this case be an authority for the proposition 
that a law of a foreign country of the nature of the law of Norway, 
as proved in the present case, is not to be regarded by the Courts 
of this country, and that its effect as to passing property in the 
foreign country is to be disregarded, we cannot agree with the 
decision. . . . We think that the law on this subject was .directly 
stated by Pollock. C.B., in the course of the argument in the court 
below, where he says that if personal property is disposed of in a 
manner binding according to the law of the country where it is, 
that disposition is binding everywhere. And we do not think that 
it makes any difference that the goods were wrecked, and were not 
intended to be sent to the country when* they were sold. 

It has already been said that the decision in Cammell v. Sewell Transfer 
is entirely in accordance with the generally accepted theories which J 1 r 1 ®^ n 8 ul ‘* llod 
refer the validity of a transfer of movables inter vivos to the law executory 
of the place.of transfer :(b) nor is the principle of that case in reality contract - 
at all inconsistent with the ground of the judgment in Lloyd v. 

Guibert,(c) which has been so often referred to. The contract to 
which, in the latter case, the law of the ship’s flag, and in the former, 
the law of the place of contract, was applied, was in truth not the 
same in any sense. The judgment in Lloyd v. Guibert applied the 
law of the ship’s flag to the contract of affreightment made between 
the master, as agent of the owner in a foreign port, and the shipper ; 
and as between these parties , the law of the flag was held to govern the 
incidents of the obligation throughout, though its results were 
varied by circumstances which had been unforeseen. In Cammell 
v. Sewell the relation between the shipowner and the freighters 
was not in question, and in an action by the owners of the cargo 
against the master or owner of the ship, the law of the flag might, 
quite consistently with the decision actually given, have been 

(a) (1858), 5 H. & N. 744, 745. (&) Ante , p. 239. 

(c) (1865), L. R. 1 Q. B. 165. 
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applied. The contract which was there referred to the local law, 
and held to be valid in accordance with its provisions, was not the 
contract between freighter and master, but the contract of sale be- 
tween the master and the purchaser of the wrecked cargo in Norway. 
It was this contract, and no other, which the Court declared to be 
binding, because sanctioned and confirmed by the local law, not 
only upon the parties to it, but upon third persons — strangers, in 
the strict sense of the term, to its provisions. The proper result of 
applying the principle of the decision in Lloyd v. Guibert to the 
facts of Cammell v. Sewell would be, that the right of the owner 
of the cargo to sue the shipowner or master for the sale of the goods 
in Norway would be tested by Prussian law, as the law of the flag 
alone ; and that it would be no answer to such an action to show 
that by Norwegian law the act of the master was justified, or 
regarded as binding upon shippers and consignees. 

If this view be adopted, the strictures by Maclachlan (a) upon 
Cammell v. Sewell cannot be supported ; and it is noticeable that 
the Court of Exchequer Chamber, referring to the case in the 
judgment in Lloyd v. Guibert , expressly abstained from expressing 
any opinion for or against the correctness of the decision. It is 
suggested by Mr. Maclachlan, that if the Prussian flag was notice 
to the freighter that the master's authority to bind his employers 
was limited by Prussian law, it was notice to the Norwegian pur- 
chaser of the same limitation. The distinction between an exe- 
cutory contract in which it is necessary that the master should bind 
those whom he represents and an executed contract of sale, which 
is in truth completely discharged by the transfer itself, seems to 
have been overlooked. In the former case the parties f must neces- 
sarily l^ave contemplated the subsistence of the obligation of the 
contract, and the performance of its provisions, during a consider- 
able time ; and they must therefore be regarded as having intended 
that some law should regulate the development of the obligation 
itself, and control the incidents which might arise, but for which 
it was difficult if not impossible to provide expressly. This law, 
it has been determined in Lloyd v. Guibert, (6) is the law of the ship’s 
flag ; i.e . the parties must be taken to have assumed that the law 
of the ship’s flag would govern the future incidents of the obligation, 
the master having no authority to undertake that the owners of 
ship or cargo will do anything except as defined by that law. But 
in an absolute and immediate sale, such as that in Cammell v. 
S i well, the master is not required to pledge his owners to anything. 
No future relations between the parties are contemplated, and 

(а) Law of Merchant Shipping (1911), p. 183. 

(б) (1865), L. R. 1 Q. B. 115. 
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therefore they cannot be taken to have referred to any law to govern Part III. 
the future incidents of the obligation. The master simply con- AcTS ‘ 
tracts to sell the ship or cargo according to the law of the place Cap. VIII. 
where they are lying, and he does actually so sell them while they Contract— 
are there. By the comity of nations — or, to speak more correctly, In ciden t*, 
by those principle of international jurisprudence which the law 
of England, in common with the law of most civilised nations, 
adopts — a title to property which has once validly accrued according 
to the law of the situation is good as against all the world ;(o) and 
the purchaser is not to be put in a worse position because the master 
of the ship has carelessly or improperly mistaken and exceeded his 
instructions, (b) 

Nor is the doctrine of Cammell v. Sewell in itself new or opposed Discretion 
to the general weight of authority. It has already been said that 
the decision practically over-ruled the opinion of I)r. Lushington exorcise of. 
in The Eliza Cornish, (c) but it is opposed to no other authority of 
any weight, and is in entire accordance with the views expressed 
by Lord St o well in the case of The Gratitudine(d) in 1 801 . “ 8 uppose 
the case,” said Lord Stowell, in giving judgment, “ of a smp driven 
into port with a perishable cargo, when the master could hold no 
correspondence with the proprietor ; suppose the vessel unable to 
proceed, or to stiyid in need of repairs to enable her to proceed in 
time. In such emergencies the authority of agent is necessarily 
devolved upon him, unless it could be supposed to be the policy 
of the law that the cargo should be left to perish without care. 

What is to be done ? He must in such case exercise his judgment, 
whether it would be better to tranship the cargo, if lie has the 
means, or to sell it. it. is admitted in argument that he is not 
absolutely bound to tranship; he may not have the m$ins of 
transhipment ; but even if he. has, lie may act for the best., in 
deciding to sell ; if he acts unwisely in that decision , still the foreign 
'purchaser will be safe under his acts .” In Freeman v. East India 
Company, (e) where t he master did act unwisely in deciding to sell 
the cargo, the title of the foreign purchaser was not accepted as 
good for another reason. The sale took place at the Cape of Good 
.Hope, and it was not shown that the Dutch law then in force there 
regarded the sale in at all a more favourable light than the English 
law would have done, or that there was any conflict between them 
as to its validity.(/) It appeared, besides, that the purchaser was 

(а) Ante, p. 243. 

(б) The contention in Cammell v. Sewell that the judicial proceedings in 
Norway, under which the cargo was sold, amounted to a judgment in rem, was 
rejected by all the judges in the Exchequer Chamber, and has not therefore been 
here referred to. See infra , chap. xi. 

(c) (1853), 1 Eccl. & Ad. 36. (d) (1801), 3 Rob. Ad. 240. at p. 259. 

(e) (1822), 5 B. & Aid. 617. (/) See per Best, .1.. at p. 624. 
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fully aware of the circumstances under which the master sold, and 
as he was necessarily taken to have been also cognisant of the law, 
he purchased with his eyes open, so as even to have precluded him- 
self from finding protection under a sale in market overt, (a) had the 
facts amounted to that. 

Before passing from the consideration of maritime contracts 
made with a shipmaster in a foreign port, it may be remarked that, 
in one point of view, the question is not of authority given to the 
master at all, that is, as something distinguished from the intima- 
tion afforded by the flag, when the owner is present in propria 
persona. Whether the owner is himself in the foreign port to 
contract himself, or whether he has sent his shipmaster there to 
contract for him, the parties to the contract must be equally re- 
garded as contemplating the operation of the law of the flag upon 
their future relations under the obligation. “ The present and like 
questions,” says Willies, J., in Lloyd v. Guibert,(b) “ affect not only 
contracts entered into by masters of ships, the law of whose country 
distinguishes between the obligations of a contract by the master 
as such, and that of the owner himself, or his broker, or of the 
master acting with a plenary authority, but touch all contracts of 
affreightment entered into in respect of any vessel in a port foreign 
as to her, whether the master happen to be an owner or not.” 
This principle is obviously a consequence of the natural idea of 
agency, inasmuch as a man who acts by an agent in a foreign 
country, acts there himself. In the Albion Company v. Mills, (c) 
a Scotch appeal to the House of Lords, the Lord Chancellor said : 
“ If I send an agent to reside in Scotland, and he, in my name, 
enters into a contract in Scotland, the contract is to be considered 
mine where it is actually made. It is not an English contract, 
because I actually reside in England. If my agent executes it in 
Scotland, it is the same as if I were myself on the spot, and executed 
it in Scotland.” So the nature and extent of an agent’s authority 
are to be measured by the law of the place where he is found acting 
as agent.(d) And such authority is to be carried out according to 
the law of such place. (e) If, there, a contract by the master of a 
ship, as agent for his owner, in a foreign port, is governed by the 
same rules as if the owner had himself been present, it is plain that 
when the owner himself is so present, and actually makes the con- 
tract in his own name, the law of the flag ig to be applied to its 


(a) Coke, 2 Inst. 713. 

to) (1865), L. R. 1 Q. B. 115, 122. 

(c) Per Lord Lyndiurst (1828), 3 Wils. & S. 218, 333; 1 Dow. & Cl. 342; 
Story, § 285. 

(d) Maspons y Hermano v. Mildred (1882), 9 Q. B. D. 530, 539. 

(e) Chatenay v. Brazilian Submarine Telegraph Co. (1891), 1 Q. B. 79 ; 60 L. J. 
Q. B. 295. 
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future incidents, according to the rule laid down in Lloyd v. Guibert , Part III. 
(a) just as much as if he had stayed at home. AcT8 ‘ 

It need hardly be said that, since the law which is to govern Cat. VIII. 
future incidents of a contract must in all cases be a matter of Contract- 
intention, the parties may provide by express stipulation for certain ^ nciden4 s - 
probable contingencies, and declare beforehand to what law their Express 
legal consequences are to be referred. Thus, in contracts of marine ^contin- 
ftisurance, it is common to insert a clause that the underwriters are gencies— 
to be liable for general average “ as per foreign statement 99 ; and average, 
this has been construed to mean, not only that the calculations of 
the foreign average-stater are to be accepted as correct, but that 
what is and what is not general average is to be decided by the law 
of the foreign port where the adjustment is made. (ft) So, where 
the underwriters agreed “ to pay general average as per foreign 
statement, if so made up ' ’ ; which was construed as an agreement 
to be bound by the opinion and decision of the foreign average- 
stater, botli as to facts and law.(c) And in another modern wise, 
where the underwriters agreed “to pay all claims and Wu?8 on 
Dutch terms, and according to statement made up by official 
dispacheur in Holland,” the voyage being from Java to Holland, 
it was held that the words expressing the risks insured against 
were to be construed by Dutch law, and that the average statement 
by the Dutch adjuster was binding on the underwriters. (d) It can 
scarcely be said that the foreign law in each of these cases can be 
regarded as that of the place of performance, as the average loss, 
and consequently the adjustment, was a contingency which might 
never have arisen. 

The above .expressions seem sufficiently clear to show that the Foreign 
parties effecting the policies of insurance, as well as the finder- ^ fc ® a ^ nt of 
writers, intended their obligation, quoad the contingencies referred 
to, to be regulated by the foreign law ; but strong evidence is, no 
doubt, necessary to show that the parties to an insurance, effected 
in England with an English company, have in their minds any- 
thing but the English law.(r) Thus, where there was an express 
provision in an English policy on cargo of a French ship, t hat general 
average was to be payable as per judicial foreign statement, it was 
held that the French law could not be invoked for the purpose of 
deciding what constituted a loss “ by perils of the sea .”(/) The 

(a) (18(35), L. R. 1 Q. B. 115. 

(b) Mavro v. Ocean Marine Insurance Co. (1875), L. R. 10 C. P. 414. 

(c) Harris v. Scaramanga (1872), L. R. 7 C. P. 481. Sec the construction of » 
similar provision in De fiarl v. Compania dc Seguros (1903), 72 L. J. 818 (K. B.). 

{d) Hendricks v. Australasian Insurance Co. (1874), L. R. 9 C. P. 460. 

(e) Power v. Whitmore (1815), 4 M. & S. 141 ; Peninsular and Oriental Co. v, 

SkanA (18653. 3 Moo. P. C. N. S. 272 ; Don v. Lippmann (1837), 5 Cl. & F. 1. 

(/) Greer v. Poole (1880), 5 Q. B. I). 272, 
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Court in the case cited said that, although it was competent to an 
underwriter on an English policy to stipulate that it should be 
construed and applied in whole or in part according to a particular 
foreign law, yet, except when so stipulated, the English law was 
to prevail. It is, however, sufficient to show a usage to pay losses 
according to the foreign statement, that bein£ equivalent, when 
such that the parties are bound by it, to a special agreement. (a) 
And it would seem that this usage, for underwriters to settle ac- 
cording to foreign adjustment, is sufficiently established in English 
law for it to be binding without an express provision to that effect, 
according to the authority of Phillips on Insurance ; ( b ) but even 
then, according to the same writer, the foreign law is only entitled 
to regulate the adjustment, and not to make that an average loss 
which is not so according to the law of the country where the policy 
was effected. In Mavro v. Ocean Marine Insurance Company, ( c ) 
Blackburn, J., said it was a question that had never been distinctly 
settled, whether under an ordinary English policy the English 
underwriter could be compelled to bear what was held to be a 
general average loss by the law of the foreign country where the 
adjustment was made, and that express clauses to pay “ as per 
foreign statement ” were frequently inserted in policies to avoid 
that very difficulty. Power v. Whitmore, (d) wlych is said to have 
decided the question in favour of the underwriter, is explained by 
Cockburn, C.J., in Dent v. Smilh,(e ) to have been generally mis- 
apprehended, there being no proof in that case that the loss in 
question was a general average loss even by the law of Portugal, 
where the adjustment was made. In Dent v. Smith the under- 
writers were held liable to repay moneys to the shippers of gold on 
board an English ship for Constantinople, which they had been 
compelled to pay in order to get the gold out of the hands of the 
Russian authorities at Gallipoli, where the ship had become stranded. 
After the insurance was effected, and before she sailed, the ship 
had been transferred to Russian owners, and had duly changed 
her nationality, a fact of which neither the plaintiffs nor defendants 
were aware : and this change alone had given the Russian autho- 
rities at Gallipoli jurisdiction. It was held that the underwriters 
were liable, on the ground that the plaintiffs had been compelled 

(a) Newman v. Cazalet , Park, Marine Insurance (8th ed.), p. 900. 

(b) §§ 1413, 1414. 

(c) (1875), L. It. 10 0. P. 414, 418. Walpole v. Ewer (1789), Park, Marino 
T nsur. (8fch ed.), p. 898, is often cited ae an authority for the affirmative, but may 
probably be regarded as over-ruled by Power v. Whitmore , and tho other 
cases cited above. In De Hart v. Campania de Segnros (1903), 72 L. J. K. B. 
818, the clause adopting tho foreign statement was qualified by special language, 
which the Court construed in favour of the foreign statement. 

(d) (1815), 4 M. & S. 141. 
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to pay the sum claimed as salvage, and were entitled to recover it Part III. 
as a loss by perils of the sea ; so that, although the case was argued AcT8, 
in some respects as one of the general average, no light was thrown Cap. VIII. 
upon that question. . Contract — 

The diversities in the law of general average adopted by different Indents. 
nations are so gr<?at,(fl) and the advantages promised by uniformity General 
so apparent, that the subject has more than once engaged the *™fUctof 
attention of reformers. International Congresses for this purpose law. 
have repeatedly been held, at several of which a code of rules has 
been prepared and recommended for adoption (Glasgow, I860; 

London, 1862 ; York, 1864). A Bill was prepared in 1860-62, 
which was intended to incorporate the code of rules adopted at 
Glasgow, but proved ill-adapted for its purpose, and was abandoned. 

The rules which were dra wn up at York were pressed upon the General 
attention of the English Government by the associated Chambers 
of Commerce, and repeated attempts made to obtain adoption of Antwerp 
them from the Legislature ; (b) but these attempts were unsivvess- Kul ° 8, 
fill ; and in 1877 a revised form of these rules was adopt d by the 
Association for the Reform and Codification of the Law of Nations, 
at its fifth annual conference at Ant werp, under the name of “ The 
York and Antwerp Rules. v 

The York and Antwerp Rules, as originally framed, were open 
to some criticism, and in 1890 an enlarged and revised code of rules 
under the same name was prepared, and finally adopted at a con- 
ference of the same Association at Genoa, 1892. the original rules 
being at the same time rescinded. The rules in their present form 
will be found set out in the appendix to t lie present- chapter, which 
contains also the London Conference Rules of Affreightment (1893) 
framed at a subsequent- meeting of the same Associating. The 
York-Ant werp Rules do not purport to be, and are not in faot.(e) 
declaratory of English law ; but in practice have received considerable 
recognition, and are frequently adopted as part of the contract .(d) 

With regard to contracts for carriage or transit by land and sea. Contracts 
it is obvious that it. may bo often left very doubtful wlmt law was by lanTnnd 

(a) See the comparative table in Lowndes, Law of General Average (11112), Hltl * 
pp. xxx vi. #ct/. 

(b) Report of the Annual Conference (1877). at- Antwerp of the Association for 
the Reform and Codification of the Law of Nations. 

(c) Sirndsfu v. Wallace (lS8Uj. 10 A. C. 404 ; over ruling AtUntod v. Sellar 
(1878), 4 Q. B. 1). 354. 

( d ) The subject of Marine Insurance generally was further considered at the 
Glasgow Conference of the international Law Association, 11101, Mr. Justice Gorell 
Barnes being in the chair, and Lord Alverstone (L.C.J.). and Mr. Justice Phillimore 
being present and taking part in the discussion, besides many other eminent 
international lawyers. The result was the approval of a code of rules for marin** 
insurance generally, which were recommended for international adoption. They 
were originally drafted and introduced l>y Mr. Carver. K.C. The rules as adopted 
will he found as an appendix to this chapter. 
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Part III. intended by the parties to govern the incidents of the carriage and 
AoTS ‘ the contingent liabilities of the carriers. The question arose in 
Cap. VIII. Cohen v. South-Eastern Railway Company(a) in respect of a contract 
Contract— entered into with an English railway company, at their office at 
I nciden ts . Boulogne, for carriage of a passenger and his luggage from Boulogne, 
Cohen v. via Folkestone, to London. The luggage fell into the sea by the 
SmtiMBoBtern ne glig e nce of the defendants’ servants, and was so lost ; and the 
question arose whether the liability of the defendants, who had 
endeavoured to limit it by a notice on the back of the passenger’s 
ticket, was governed by English or French law. It was ultimately 
held that they were liable by English law, and, as the defendants 
did not deny that they were so by the law of France, it was unneces- 
sary to decide the question of conflict. Mellish, L.J., however, in 
the Court of Appeal said : “I confess for my own part that, the 
contract being made by an English passenger with an English 
railway company regulated by English law, I should have supposed 
that it ought to be governed by the law of England, and be taken 
as made with regard to the law of England. And the more so for 
this reason, that Parliament having passed Acts to regulate the 
traffic by both railways and steamboats, when the steamboats 
belong to the railway company, and there being certain clauses in 
these Acts for the protection of passengers, I shbuld not be willing 
to think that the railway company could escape from the stringency 
of those Acts by having a booking-office in a foreign country ; the 
object being to carry a variety of traffic which was intended to be 
regulated by Parliament by sea and by land.”(6) It is plain that 
the real force of this argument lies in the consideration that the 
passenger would be the more likely to have contracted with an eye 
to thV English law, because he knew that the company was an 
English company, subject generally to English law, and that the 
English Legislature had passed certain Acts which purported to 
regulate the object for which he was contracting. The judges of 
the Court of Appeal, however, were by no means agreed upon this 
inference of intention. Baggallay, L.J., whilst guarding himself 
against being supposed to be expressing any decided opinion, 
intimated that it appeared to him that there was much to be said 
in favour of the law of France ; (c) whilst Brett, L.J., the third 
member of the Court whilst apparently agreeing with Mellish, L. J., 
that the English law was applicable to the facts of the particular 
°ase, where the journey only commenced at Boulogne, thought it 
probable that, if the starting-place had been Paris instead, the first 
part of the journey at any rate would have been governed by the 


(а) (1877), L R. 1 Ex. D. 217 ; S. C. on appeal, L. R. 2 Ex. D. 253. 

(б) (1878), L. R. 2 Ex. D. 259, 260. (c) Ibid. p. 261. 
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law of France.(a) It has been already pointed out that, in such a Part III. 
case, the law of the place where the contract was made could have AcT8> 
no right, as such, to assert its supremacy. The real question would Cat. VIII. 
be, looking at all the circumstances of the case, the thing to be Contract— 
done, the situation of the starting-point, the destination, the inter- 
mediate distance, \he nationality and domicil of the parties con- 
tracting, and the terms of the contract, by what law did the parties 
intend that the unforeseen incidents of their contract should be 
governed ? It may be remarked that in the particular case under 
discussion, the passenger had accepted a ticket, the conditions on 
the back of which referred to the company’s by-laws; and in- 
asmuch as these by-laws derived their force and authority from 
the English Legislature, this would seem a strong argument to show 
that the parties ought to have intended that the law of England 
should govern the whole transaction. (6) There is, however, another 
principle applicable to the case which has not yet been considered. 

It will be shown presently that the manner and extent of the per- 
formance of a contract are referred almost universally to f. * law 
of the place where the contract is to be performed. The contract Carrier’s 
of a carrier is performed in the place where he carries, not in the liablllt y- 
place whence he starts, or to which he is destined. It may reason- 
ably be contended that he contracts to carry in the manner autho- 
rised by, and with the liabilities for negligent carriage imposed by, 
the law of the country through which the transit is made ; and that 
in such a journey as that supposed, from Paris to London, the 
French law would apply during the first portion, by raihvay from 
Paris to Boulogne ; and the English law during the remainder, 
when the passenger and his luggage were on English soil, or on 
board an English ship. “ Whether that part of the contraet#whieh 
has to be performed in France,” said Brett, L.J., in Cohen v. South- 
Eastern Raihvay Company, (e) “must in strictness be said to be 
performed according to French law, I know not.” It would cer- 
tainly not be inconsistent with principle, and it is doubtful if it 
would even be inconvenient in practice, to consider that the parties 
intended the liability of the carrier to vary according to t he law of 
the country through which the transit w T as made, having regard 
to the fact that the ordinary and established means of conveyance 
in both countries were made use of. The inference of intention 
would of course be quite different if the contract was one to carry 
by private and special means through several jurisdictions, and it 
cannot be too frequently repeated that the question of the law 
applicable is one of intention alone. And this is the ground upon 

(a) (1878), L. R. 2 Ex. D. p. 262. 

lb) See Peninsular and Oriental Co. v. Shand (1865), 3 Moo. I\ C. N. S. 272, 291. 

(c) (1878), L. R. 2 Ex. J). 253, 263. 
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which the decision of the Privy Council in Peninsular and Oriental 
Company v. Shand (a) must be taken to have proceeded, where it 
was held that the carrier’s liability, the agreed carriage being from 
Southampton to Mauritius, via Alexahdria and Suez, was governed 
by English law, and not by the law of France, \^hich was in force 
at the place of destination. The carriers in that case were an 
English company, the passenger being also English by nationality 
and (apparently) domicil, and almost the whole of the transit was 
to be performed in one of their ships, with the exception of the 
railway journey across the Isthmus of Suez. The effect of the 
Egyptian law, however, was not alluded to, and nothing in fact 
turned upon that part of the journey. The Court, in giving judg- 
ment, after alluding to the difficulty of saying by what law the nature 
and obligation of a contract was to be governed, and the conflict of 
decisions on the question, stated the prima facie rule, that the 
law of the country where a contract was made must generally 
be taken to govern as to its nature, obligation, and interpretation, 
and that the parties must be understood as having agreed to 
submit themselves to it, and proceeded to show how the intention 
was directly to be inferred from the facts before them, as follows : 
“ This is a contract made between British subjects in England, 
substantially for safe carriage from Southampton td Mauritius. The 
performance is to commence in an English vessel in an English 
port ; to be continued in vessels which for this purpose carry 
their country with them ; to be fully completed in Mauritius ; 
but liable to breach, partial or entire, in several other countries 
in which the vessels might be in the course of the voyage. Into 
this contract, which the appellants frame and issue, they have 
introduced for their own protection a stipulation, professing in 
its terms to limit the liability which, according to the English law, 
the contract would otherwise have cast upon them. When they 
tendered this contract to the respondent, and required his signature 
to it, what must it be presumed that he understood to be their 
intention as to this stipulation ? What would any reasonable man 
have understood that they intended ? Was it to secure to them- 
selves some real protection against responsibility for accidental 
losses of luggage and for damage to it ; or to stipulate for some- 
thing to which, however clearly expressed, the law would allow 
no validity ? This question leaves untouched, it will be observed, 
the extent of the contemplated protection ; it asks, in effect, was 
it intended that the stipulation in case of an alleged breach of 
contract should be construed by the rules of the English law, 
which would give some effect to it, or by those of the French or 
(a) (1865), 3 Moo. I*. C. N. 8. 272. 
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any other law, according to which it would have none, but be 
treated as a merely fruitless attempt to evade a responsibility 
inseparably fixed upon the appellants as carriers ? ... If their 
lordships take the respondent to have understood the intention 
of the appellants in the first way, they must take him to have 
adopted the same intention ; it would be to impute want of good 
faith on his part to suppose that with that knowledge he vet 
intended to enter into a contract wholly different on so important; 
an article ; he could not have done this if the intention had been 
expressed, and there is no difference as to effect between that 
which is expressed in terms and that which is implied and clearly 
understood. The actual intention of the parties, therefore, must 
be taken clearly to have been to treat this as an English contract , 
to be interpreted according to the rules of English law.”(tf) 

In matters relating t o bills of exchange, much difficulty appears Bills of 
to have been felt by the Courts in deciding by what law the nature cxt ‘ ha,i ^ 0, 
and incidents of the drawer’s, acceptor’s, and indorser's '-..■•tract 
respectively are to be defined — a difficulty which may me partly 
due to the want of any clear distinction between the abstract 
nature of the obligation, which has reference to no particular place 
(apart from the ijitention which it is necessary that the law should 
presume), and those incidents which arise from acts and facts to 
be, if at all, in some particular locality. The earlier tendency 
appears to have been in favour of referring all questions touching 
the obligation and liability of the drawer or indorser of a bill of inability of 
exchange to the law of the place where his contract is made ;(b) lo 

and Allen v. Kemble (c) has been cited to show that the contracts exchange, 
of the drawer and indorser, as well as that of the .acceptor, ojight to 
be determined by the law of the country where the obligation first 
attached. (d) It must be remarked of the decision in Allen v. 

Kemble , first, that the dicta of Lord Kingsdown in the judgment 
were in reality unnecessary to the case before the Court ;(e) and 

(a) (I 860 ), 3 Moo. 1\ C. N. S. 291. 292. 

( b ) Sec now, as to formalities, interpretation, and incidents of tho acceptance 
or indorsement of a bill, the provisions of 45 & 46 Viet. c. 61, s. 72 (Bills of 
Exchange Act, 1882). 

(r) (1848), 6 Moo. P. <\ 314. 

(d) It may be here pointed out that according to a recent case, Moulin v. Ourn 
(1907), 1 K. 15. 746 (Moulton, L.J.. dissenting), it seems that where an Englishman 
issues an instrument in a foreign country and makes it payable in England, the 
validity of the consideration involved must Ik; decided by English law. A cheque 
had been given in the French Colony of Algiers, but payable in London ; and it 
was held that the payment of the cheque, given for a gambling transaction which 
is illegal in this country, could not be enforced here.— As to the lawful character 
of consideration, see also Saxby v. Fallon (1909), 2 K. 15. 208; and Browne v. 

Bailey (1908), 24 T. L. R. 644. 

(c) Sec per Cock hum, Banquette v. Overman (1875), L. R. 10 Q. B. 525, at 

p. 540. The; arguments in favour of the hx loci are collected in Story on Bills, 

§ 296, n. 
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secondly, that the conclusion drawn from them as above expressed 
is hardly warranted by their actual terms. In Allen v. Kemble 
the assignees of the bankrupt holder of a bill of exchange, drawn 
and indorsed in Dcmerara, accepted imSeotland, payable in London, 
sued the drawer and indorser in Deinerara instead of the acceptor, 
in order to avoid a set-off which the acceptor had against the 
bankrupt holder. By the Roman-Dutch law then in force in 
Demerara, a surety* is entitled to the benefit of any cross-claim 
which the principal may have against the creditor, and the Privy 
Council held that this law was equally applicable, although the 
liability of the 'principal arose in a foreign country. Nothing 
turned on the law relating to bills of exchange, and the question 
would have been precisely the same if the action against the parties 
in Demerara had been brought on a guarantee given by them in 
respect of goods supplied to a party in England.(a) The case is 
simply an illustration of the principle which has already been 
fully discussed, that the law of the place where a contract is made 
is prima Jade that intended to define the contractor’s obligation ; 
and that a person entering into a contract of suretyship in Demerara 
expects and is expected to have all the advantages, if sued upon 
default of the principal or in his place, that the law of Demerara 
gives him. * 

It is in reality by a mere application of this rule that the liability 
of a drawer and of an acceptor of a bill of exchange to pay interest, 
when sued for the amount, has been held to be dependent upon 
the law of the place where they first assumed liability at all — 
i.e. where their respective contracts were made. As to the acceptor, 
this was held as long ago as 1840 by Lord Langdale in Cooper v. 
Waldegnave ;(b) and the same principle has since been applied to 
the contract of the drawer. (c) Not merely the liability of the 
acceptor to pay interest, but his liability to pay at all on his showing 
that he had not sufficient effects of the drawer in his hands at the 
time of the acceptance, was referred in a much older case to the 
law of the country where the acceptance was given ;(d) and it has 
been laid down in a modern case, that all questions of the acceptor’s 
liability which have no relation to the manner of performing the 
contract, or to the consequences of non-performance, depend upon 
the same law.(e) So far the presumption that no law is in the 
mind of the parties but the law of the place of contract, is not 

(a) Per Coekbum, 0. J„ in Rovqvette v. Overman (1875), L. R. 10 Q. B. at p. 541. 

(b) (1840), 2 Beav. 282. 

( c ) Qibbs v. Fremont (1853), 9 Ex. 25 ; 22 L. J. Ex. 302. 

(d) Burrows v. Jemino (1720), 2 Str. 733 ; Wynne v. Callander (1826), 1 Russ. 
295. See also Potter v. Brown (1804). 5 East, 124. 

(f) Scott v. Pilkington (1862), 2 B. & S. 11. 44. 
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interfered with. The case assumes a very different form when Part III. 
the incidents of payment, dishonour, protest, and notice, which Acm 
must necessarily arise at some particular place and in accordance Cap. VIII. 
with some particular law, occw to complicate the question. Contract— 

The drawer or indorser of a bill, who bv the drawing or indorse- I*nd**t*> 
ment becomes the surety for the due performance of the acceptor's Contract of 
contract, knows, first, that the payment of the bill must be at t he jj^ r ^ r ancl 
place where it is made payable. Secondly, he knows that the 
time of the payment, whether lengthened or not by days of grace, 
is to be determined by the law of the place where it is made payable ; 
and when it is accepted generally, by the law of the place of the 
acceptance. (a) Now if the bill is not paid according to the law of the 
place of payment , w lien presente d accordi ng t o t hat law , he . the surety , 
will become liable to be called upon to pay in place of the principal. 

Before, however, he can be so called upon, certain preliminaries, 
in addition to presentment and non-payment, must be fulfilled. 

It is at least reasonable to presume that these incidents of <, on- 
payment will be governed by the same law that applies ill the 
incidents of payment. It is the acceptor's contract that lie 
guarantees, and lie may fairly expect that the performance and 
the non-performance of that contract will be* defined by the same 
law — the law of the place where it ought to be performed. 

In accordance with this principle, and to this extent, it has Liabilities 
been held that the obligations of the drawer and indorser, as sureties, ^ n<i pt o r 
are to be measured by the same law as the obligations of the of bill, 
acceptor. (6) In Rothschild v. Currie the bill was drawn in England, 
accepted in Paris, payable there, and indorsed in England to the 
plaintiff. Upon the dishonour of the bill by mm -payment on 
presentation, notice was given to the plaintiff in England, and 
transmitted by him to the defendant, who had indorsed the bill 
to him. Some delay, however, had occurred about the protest, 
and the notice to the defendant of dishonour, though in time by 
the French law, was too late by the law of England. An action 
having been brought against the defendant as indorser and surety, 
it was held that the plaintiff was entitled to recover, inasmuch as 
the notice of dishonour was sufficient by French law, being the law 
of the place where the payment was to have been madc.(r) Some 

(a) Bills of Exchange Art, 1882 (45 & 40 Viet. c. 01), s. 72. (3). (4), (5) : Ryles 
on Bills (191 1), pp. 339, 340 ; Rang net I < v. Overman ( 1875), L. B. 10 Q. B. 535, .#30, 

538, 542. ('f. Kmbiricos v. A light- A ustrian Rank (1905), I K. B. 077, u case in 

which a bill was taken bona fide and without negligence by an Austrian hank under 
a forged indorsement in Austria, and forwarded to London by the bank to the 
defendants for collection ; held, that the validity of the title of the Bank to the 
bill was determined by Austrian law. 

(b) Rouquettc v. Overman (1875), L. R. 10 Q.B. 523 ; “ which may be regarded as 
over-ruling Mrllish v. Simeon (1794), 2 H. Bl. 378 ” : arguendo in Horne v. Rouqnette , 

(1878), L. It. 3 Q. B. D. 514. (c) Rothschild v. Currie (1841), 1 Q. B. 43. 
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dissent has been expressed from this decision on the apparent 
ground that the contract of a drawer or indorser is to be governed 
by the law of the place where he affixes his name, that being the 
law which imposes the obligation tipon him once for all ; and 
that the contract of the surety is a fresh contract to pay in the 
place where he signed. (a) The principle of Rothschild v. Currie ( h ) 
is certainly defensible upon the ground which it has been above 
attempted to indicate, and has since been followed so often as 
to stand virtually beyond the reach of criticism. Hirschfield v. 
Smith (c) was a case arising out of similar circumstances, the 
question being, as in Rothschild v. Currie , whether a notice of 
dishonour was sufficient if given in conformity with the law of 
the country where the bill was payable only, and it was decided 
in the same way ; not only upon the authority of the previous 
case, the probable accuracy of which had up to that time been 
considered questionable, but upon the further ground, that even 
assuming the indorser’s contract to be governed by the law of 
England, as the place of indorsement, yet the law of England 
ought to accept as reasonable notice of dishonour such notice as 
was required by the law of France, where the bill was payable. 
This is in effect merely what has been said before, that, according 
to English views of private international law, th<# intention of the 
indorser must be assumed to have been to bind himself to accept 
as reasonable notice of dishonour, notice according to the law 
of the country where the bill was payable. The indorser of a 
bill accepted payable in France,” said Erie, C.J., in his judgment, 
“ promises to pay in the event of dishonour in France, and notice 
thereof. By his contract he must be taken to know the law of 
France •relating to the dishonour of bills, and notice of dishonour 
is a portion of that law.” In Ilornc v. Rouquette (d) the bill was 
dishonoured for non-acceptance, and the action was by indorsee 
against indorser. In conformity with Rothschild v. Currie , it was 
held that the necessity for notice of dishonour depended upon the 
law of Spain, where the bill was made payable, and should have 
been accepted. Rouquette v. Overman (e) was a case in which 
the real question was again that which had been decided in 
Rothschild v. Currie , (b) but the circumstances under which the 
law of the place of payment had postponed the presentation for 
payment and notice of dishonour were exceptional. The bill 
was drawn and indorsed in England, and accepted payable in 
France, the day for payment, according to its tenor, being the 
5th of October 1870. Pending the currency of the bill, the German 

(a) Storv on Bills, § 296, n. ( b ) (1841), 1 Q. B. 43. 

(c) (1866), L. R. 1 C. P. 340. (</) (1878), 3 Q. B. D. 514. 

(*) (1875), L. R. 10 Q. B. 525. 



CONTRACTS. 


411 


army having invaded France the Emperor Napoleon issued an Part III. 
edict extending the right of action on all negotiable instruments AcT8 ‘ 
then current for a month, and deferring payment for that time. Cap. VIII. 
After the change of government, similar laws were passed from Contract— 
time to time, and^published by the executive for the time being, I nden t*. 
further extending the period of delay in the case of all current 
negotiable instruments, the effect of which was ultimately to extend 
the day of payment of this particular bill to the 5th of September 
1871. On that day it was duly presented, dishonoured, and 
protested ; and notice of dishonour and protest according to the 
law of France was sent to the English indorsee (the plaintiff), and 
through him to the defendants, the drawers and indorsers. The 
plaintiff having paid the amount due on the bill to those to whom 
he had indorsed it over, sued the defendants, his indorsers, for 
indemnity ; and it was contended that they were discharged, 
inasmuch as the bill had not been presented for payment at the 
proper time, according to its tenor, nor had notice of dishonour 
been then given. It was held, in strict accordance, as is snl i *.tted, 
with Allen v. Kemble (a) and Gibbs v. Fremont (b) no less than with 
Rothschild v. Carrie , that the proper time for payment, and the 
proper time for notice of dishonour, was the time fixed by the 
law of the count fy where payment was to have been made ; and 
that inasmuch as the presentation, protest, and notice of dishonour 
had all been in strict conformity with the law of France, though 
eleven months after the date named in the bill, the plaintiff and 
his indorsees had done, all that, was required of them, and the 
defendants wore liable upon their contract as indorsers. The 
effect- of 45 & 4(> Viet. c. (51. s. 7l\ on this point, is to determine 
the duties of the holder as to presentment, protest, and notice of 
dishonour, to the law of the place where the act is or ought to be 
done or where the bill is dishonoured. The whole section mav be 
usefully presented here, and is as follows : 

IS. 7*2. When a bill drawn in one country is negotiated, accepted, or payable, 
in another, the rights, duties, and liabilities of the parties thereto are deter- 
mined as follows : 

(1) The validity of a bill as regards requisites in form is determined by 
the* law of the place of issue ; and the validity as regards requisites 
in form of the supervening contracts, such as acceptance, or in- 
dorsement, or acceptance supra protest, is determined by the law 
of the place where such contract was made. 

Provided that 

(a) Where a bill is issued out of the United Kingdom, it is not, invalid 
by reason only that it is not stamped in accordance with the law 
of the place of issue ; 

(,v) (1848), 6 Moo. 1\ C. 314. {h) (1853). 9 Ex. 2.",. 
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(b) Where a bill, issued out of the United Kingdom, conforms as regards 
requisites in form, to the law of the United Kingdom, it may, 
for the purpose of enforcing payment thereof, be treated as valid 
between all persons who negotiate, hold, or become parties to 
it in the United Kingdom. < 

(2) Subject to the provisions of this Act, the interpretation of the drawing, 

indorsement, acceptance, or acceptance supra protest of a bill, is 
determined by the law of the place where such contract is made. 

Provided that where an inland bill is indorsed in a foreign, 
country, the indorsement shall as regards the payee be inter- 
preted according to the law of the United Kingdom. 

(3) The duties of the holder with respect to presentment for acceptance 

or payment, and the necessity for or sufficiency of a protest or 
notice of dishonour, or otherwise, are determined by the law of 
the place where the act is done or the bill is dishonoured. 

(4) Where a bill is drawn out of but payable in the United Kingdom, and 

the sum payable is not expressed in the currency of the United 
Kingdom, the amount shall, in the absence of some express 
stipulation, be calculated according to the rate of exchange 
for sight drafts at the place of payment on the day the bill is 
payable. 

(f>) When a bill is drawn in one country and is payable in another, the due 
date thereof is determined according to the law of the place where 
it is payable. 


The nature and obligation of the contract of .the drawer and 
indorser, and the amount of their liability, being thus determined 
prima facie by the law of the place where they contracted, where 
there is nothing to show that a different law was intended, and by 
the law of the place where the bill is accepted and payable, in all 
matters which relate to performance or non-performance there by 
the acceptor, it is plain that the acceptor’s contract must be 
measure^ by similar principles. No case appears to have been 
discussed in which the acceptor has accepted in one country a 
bill payable in another ; but, in analogy with the cases just cited, 
it would seem that a distinction ought under such circumstances 
to be drawn between his abstract liability to pay at all under his 
contract on the one hand, and the incidents, mode, and conditions 
of payment on the other. The question, whether he ever became 
bound, would be decided by the law of the place where he entered 
into the assumed obligation ; the question what he became 
bound to do, by the law of the place in which he became bound to 
do it. The obligation, however, of the acceptor of a bill of exchange 
is not in every sense absolute. It is virtual^ a contract to pay 
to the payee or his order, if he makes one, that is, to pay to an 
indorsee, if an indorsement is regularly made. The question then 
arises, what is a regular and sufficient indorsement ? In other 
words, when the acceptor (in his implied contract) used the 
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expression “indorsement,” what description of indorsement was Part HI. 
meant ? Acts - 

The modern cases on this question may be conveniently sum- Cat . Vlll. 
marised, before entering on their discussion, in the following Contract— 
form : — Incidents. 

The acceptor in England of a bill drawn and payable in England 
contracts to pay on any indorsement valid by English law.(a) 

So does the acceptor in England of a bill drawn in France pay- 
able in England, when there is evidence on the face of the bill that 
it was intended, so far as regarded the acceptor, to be an English 
bill for all purposes. (6) 

But it has been held otherwise, and that the law of the place of 
indorsement (France) must be satisfied, when the bill was drawn 
in France, and there was no such indication of intention. (c) 

The Bill of Exchange Act, 1882 (45 & 40 Viet. c. 01), s. 72, has 
now enacted that the validity as regards form of the contracts of 
acceptance and indorsement is determined by the law of t he place 
where the contract is made. But where a bill issued a* •uui con- 
forms in form to English law. it may be treated as valid between 
all persons who negotiate, hold, or become parties to it in the 
United Kingdom. 

In Trimbey v. Viynier (d) a promissory note was drawn and Indorsement 
indorsed in blank in France, and the action was brought by the ^hat lawto 
indorsee against the maker, who stands, of course, in the same l>o tested, 
position as the acceptor of a bill of exchange. By the French 
law, as the Court understood it on the evidence submitted to 
them, an indorsement in blank was not sufficient to entitle the 
plaintiff to sue in his own name, and it was held accordingly that 
he could not do so here. In other words, the contract of tly? maker 
of the note was to pay to the payee ; or if an indorsement was 
made according to the law of France, then, and then only, to the 
indorsee. The question of the right of an indorsee, under an Indorsement 
indorsement not made according to the law of France, to sue in ~ Bufticienc y 
his own name, was therefore not one of procedure or remedy at all, 
but touched the very essence of the maker’s contract ; and was 
governed by the law of France, where that contract, expressing no 
intention to adopt the provisions of any other law, was made. 

It will be observed that in this case the bill was drawn as w r oll as 
accepted in France ; so that the question whether the acceptor’s 
liability to pay on indorsement will be determined by the law of 

(а) Lebel v. Tucker (1867), L. R. 3 Q. II. 77. Of this case llom-r, L.J.. said in 
Alcock v. Smith (1802), 1 Ch. 238, that “ it has been made law. if it was not so 
before, by the proviso in s. 72, subs. (2) of the Rills of Exchange Act, J882.” 

(б) Small page' 8 Case (1885), 30 Ch. D. 598. 

(r) Bradlavgh v. Dr Bin (1868), L. R. 3 C. P. 538 ; 5 0. P. 473 (*ed qv.). 

[d) (J8341, *1 Bing. N. C. 151. 
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the place of acceptance as such, is left undecided by it. The case of 
Lebel v. Tucker (a) was the exact converse. There the bill was 
drawn, accepted, and payable in England, the blank indorsement 
only being made in France, and beipg ineffectual by French law to 
transfer the right of action, according to the same view of that 
law as that taken in Trimbey v. Vignier.(b) Itf was held, in strict 
accordance with the principle of the former case, that the contract 
of the acceptor was to pay to an order valid bv the law of Englarfd 
(the place where the bill was drawn and accepted) ; and that the 
imperfection of the indorsement according to the law of France, 
where it was made, was no answer to an action by the indorsee 
against the acceptor. The ratio decidendi of the judgment is given 
by Lush, J., as follows : “ The defence is, that the indorsement 
was made in France, and is not conformable to the law of France, 
which requires that the indorsement should bear a date, and 
express the consideration for the indorsement and the name of the 
indorsee. The question is, is that any answer to an action against 
the acceptor of an English bill ? . . . The contract on which the 
present defendant, the acceptor, is sued was made in England. . . . 
His contract, if expanded in words, is, ‘ I undertake, at the maturity 
of the bill, to pay to the person who shall be t he holder under an 
indorsement from you, the payee, made according to the law 
merchant. * How can that contract of the acceptor be varied by 
the circumstance that the indorsement is made in « country where 
the law is different from the law of England ? The bill retains its 
original character ; it remains an inland bill up t o the time of its 
maturity, and is negotiable according to English law ; and by the 
English law a simple indorsement in blank transfers the right to 
sue tq the holder. . . . The judgment in Trimbey v. Vignicr 
proceeded on the ground that t he contract, that is, the contract of 
the maker of the note, having been made in France, must be governed 
by the law of Fcance. So here, the contract of the acceptor, 
having been made in England, must be governed by the English law. 
It would be anomalous to say that a contract made in this country 
could be affected by the circulation and negotiation in a foreign 
country of the instrument by which the contract is constituted. 
The original contract cannot be varied by the law of any foreign 
country through which the instrument passes. ”(c) 

The above reasoning would in itself appear conclusively to show 
that the law of the place of acceptance, in that right alone, must 

(a) (1867), L. R. 3 Q. B. 77. 

(b) (1834), 1 Bing. N. C. 151. But, according to (ockburn, C.J., in Bradlmtgh 
v. J)e Bin (1868). L. R. 5 <\ 1\ 473, 47 5. the French law was misunderstood by the 
Court in that ease. 

(c) (1867), L. It. 3 ^ . B. 77, at p. 84. 
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determine the validity of any indorsement of a bill ; but the 
subsequent case of Bradlaugh v. De Rin (a) had the effect of leaving 
the question in a most unsatisfactory condition. In the two cases 
which have just been considered, the place of drawing and accept- 
ance was the same, being in the first France, and in the second 
England. In Bmdlmigh v. De Rin the bill was drawn in France 
and accepted in England. The holder sued upon an indorsement 
•made in blank in France, alleged to be imperfect according to the 
same view of French law which the preceding cases involved ; and 
the question was thus directly raised, whether the law of the place 
of acceptance alone was entitled to decide the validity of the 
transfer. The Court was divided, Bovill, C.J., and Willes, J., hold- 
ing that it was not ; and that inasmuch as the bill was drawn and 
indorsed in France, and the indorsement was insufficient by the 
French law (according to their view of it ) to transfer the drawer's 
right of action as between the drawer (who was the indorser) and the 
indorsee , it was also insufficient to give the indorsee any right of 
action against the English acceptor. It was not noticed by the 
majority of the Court that this reasoning, if valid at all, was appli- 
cable with almost equal force to the circumstances of Lebel v. 
Tucker.(b) Montague Smith, J., on the other hand, held that, as 
against the English acceptor, the French indorsement, though 
imperfect bv French law, was sufficient ; adopting in full the 
principle laid down in Lebel v. Tucker , that the contract of an 
English acceptor in England was to pay to any order or indorse- 
ment of the payee which was valid by the mercantile law of 
England. The Court being thus divided, the ease was carried to 
appeal, where it went off upon a different ground, leaving the 
question now under consideration untouched. It had been 
assumed in all the preceding cases (c) that the French law did in 
fact absolutely disentitle the holder of a bill of exchange, under a 
blank indorsement made in France, from suing in his own name, 
and arts. K57 and J ‘58 of the Code du Commerce had been relied 
on. The Court of Exchequer Chamber, however, were unani- 
mously of opinion that this construction of the French law was 
wrong, and that it had not. been shown, therefore, that the blank 
indorsement sued on in Bradlaugh v. De Rin was insufficient to 
pass the right of action even by the law of the place where it was 
made. It was conceded that such an indorsement effected a 
procuration, and Cockburn, O.J., after examining the French 


(<r) (I860), L. R. 3 C. P. 538 ; 8. ('. on appeal, (18G8), L. R. 5 C. P. 473. 

(h) (1807), L. R. 3 Q. B. 77. 

(r) Trimhry v. Vignicr (1834). 1 Bing. X. (\ 151 ; 1 v. Tnr.hr (1807), L. R. 

3 Q. B. 77 ; Bradlaugh v. Ik Bin (1800), L. R. 3 C. P. 538. 
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authorities, (a) pointed out that such a procuration entitled the 
indorsee to sue in his own name, subject only to the contingency 
that any defence might be used against him which could have been 
" maintained against the indorser. T^c decision of the majority of 
the Court below was consequently reversed, but no confirmation 
was thereby given to the opinion of Montague* Smith, J., on the 
question of the conflict of law ; and the judgments given, indeed, 
seem studiously to have avoided any intimation of the viewfc 
taken by the judges upon it. All that was decided was that the 
indorsement was sufficient to give the indorsee a right of action 
even by French law, and that it was therefore unnecessary to say 
whether he would have been allowed to sue here if that had not 
been the case. 

It cannot be said that the judgment of Pearson, J., in Smallpages 
Case (b) left this vexed question definitely decided. The bill of 
exchange which was the subject of litigation was indorsed in France, 
being drawn in France in English form, accepted in and payable 
in England. The indorsement was insufficient by French law, but 
it was held that the indorsee was entitled on the ground that the 
bill “ was intended to be an English bill of exchange for all pur- 
poses, at all events as regards the acceptors.” The judgment 
rested on the facts, showing that the bill spoke qf English current 
money, and was in English form (though translated into French). 
It can scarcely, therefore, be regarded as an express authority for 
the bare proposition that the form of the indorsement depends 
upon the law of the place of acceptance or payment. It did in 
that particular case, because the judge thought the facts showed 
that the acceptor so intended. Whether in every case an 
acceptor ought not to be presumed so to intend is still in a sense 
an open question, Lcbel v. Tucker, (c) in addition to Smallpages 
Case , being a strong authority on the one hand ; and the decision 
of the majority of the Court of Common Pleas in Bradlaugh v. 
De Rin,(d) Montague Smith, J. (dissentiente), on the other. The 
judgment 4 of Willes, J., in the latter case proceeded on the ground, 
as has been said, that an indorsement imperfect by the law of the 
place where it is made is inoperative as between the indorser and 
indorsee, and therefore cannot transfer to the latter the right of 
the indorser to sue the acceptor. This argument was, however, 
expressly noticed and dismissed as immaterial in Lebel v. Tucker, (e) 

(a) Code du Commerce, arts. 137, 1 38 ; Paillet, Manuol do Droit Fran$ai8, 
ii. 1 140, nn. 3-6 ; B^darride, Lettre do Change, i. p. 430, S§ 321-22. 

yi) (1886), 30 Ch. D. 598. 

(c) (1867), L. R. 3 Q. B. 77. 

(d) (1868), I.. R. 3 C. P. 538. The question is. of course, concluded for English 
lawyers by s. 72 of the Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61). 

(fi) (1867), L. R. 3 Q. B. at p. 83. 
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when the real question was, it is submitted, correctly pointed out. Part III. 
What did the acceptor contract to do ? to pay on an indorsement Acts * 
good according to the law of England, or only on an indorsement Cap. Yin. 
good by that law and also by the law of the particular country Contract— 
where the bill happened to be when the indorsement was made ? I ncidnt s. 
It seems reasonable to suppose, in accordance with the reasoning 
of Lush, J., cited above, (a) that no other law but that of England 
*could have been in his contemplation. He had no reason, ap- 
parently, to assume that the bill would be indorsed in France ; and 
it might just as well have been carried before indorsement to 
Vienna or St. Petersburg, in which case the Austrian or Russian 
law would have similarly claimed to regulate the validity of the 
transfer. With the rights of the indorser and indorsee inter sc 
the acceptor has nothing to do ; and it is clear that no drawer, 
who has indorsed and parted with his acceptance for valuable 
consideration and in conformity with the English law, would be 
entitled to sue him upon it. The other argument used, that the 
bill in Bradlmujh v. De Rin was French in its inception, and regarded 
as foreign by the English law for t he purpose of protest , is in reality 
opposed to the principle it was cited to establish. A bill drawn 
abroad is regarded as foreign for the purpose of protest only to 
this extent, that* without formal protest as a foreign bill no action 
can be maintained against the drawer. That is, the drawer’s 
liability is measured by the law of the place where he enters into 
his contract ; and upon the same principle, so should be the 
liability of the acceptor.(fi) 

The case of Alcock v. Smith (c) should be referred to here, inas- 
much as Kay. L.J., there summarises the effect of the cases just 
discussed. The judgment, however, proceeded not on tbe form 
or effect of the indorsement of the bill in that case, but on the 
effect of a judicial salt* of the bill under regular proceedings in a 
foreign country. 

Closely analogous to the question of the indorsement abroad Assignability 
of bills of exchange is that of the transfer by indorsement or n ot ^ miHaor ^ 
assignment of promissory notes. Promissory notes made pay- 
able to bearer pass from hand to hand in England under a statutory 
provision (3 & *1 Anne, c. 9), and the contract of the maker, accord- 
ing to English law, is thus to pay to the bearer, i.e. the assignee 
by mere delivery of the original payee. On the principle of Lcbcl 


( a ) Ante , p. 414. 

( b ) See now the provisions of the Bills of Exchange Art, 1882 (4/5 & 4(5 Viet, 
e. (51), r. 72. summarised ante, p. 411. 

(c) Alcock v. Smith (1892), 1 Ch. 228. See ante, on assignment of movables, 
pp. 238 scq. Cf. also Embiricos v. Anglo- Austrian Bank (1905), J K. B. (577, which 
has been referred to, supra , p. 409. 
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v. Tucker (a) it would therefore seem that the law of the place 
where the delivery is made is immaterial, and that the bearer has 
an equal right to sue in England though the transfer to him was 
by that law ineffectual. And accordingly in De la Chaumette v. 
The Bank of England (b) it was held that a pronjissory note made 
in England payable to bearer was transferable by mere delivery in 
France. It was not, however, shown or found in that case that 
the law of France required more than delivery, though it was 
apparently assumed that it did so. And it may be also remarked 
that this case has been cited for the limited proposition that notes 
or bills payable to bearer, made and payable in England, are trans- 
ferable by delivery abroad, although by the law of the country 
where the transfer takes place mere delivery is inoperative to pass 
the right of action. (c) It is difficult, however, to sec how the place 
of payment is material. A note made in England derives all its 
assignability from the English law, and it is not apparent why that 
assignability should be limited because the maker stipulates that 
he shall only be called upon to pay in a different country. The 
manner and mode of payment are no doubt measured by that 
law .(d) as all other questions connected with the performance of 
the maker’s contract ; but his original liability to pay the bearer, 
to whom the property has passed by proper transfer, has no more 
to do with performance than his liability to the payee ; and the 
law of the place where his contract is made has as much claim to 
govern one liability as the other. 

It may be remarked that it was held on more than one 
occasion that the English statute (3 & 4 Anne, c. 9) rendering 
promissory notes transferable applied to notes made -without the 
jurisdiction. (c) Those decisions, however, were simply given upon 
the words of the statute, which provided that “ all notes ” should 
be negotiable in the manner specified ; and was interpreted as 
meaning that, within the jurisdiction, all notes which came under 
the descriptive words, without regard to the place of their making, 
should be transferable accordingly. “ It is for the advantage of 
commerce.” the Court said, in the latter case, “that foreign as 
well as inland bills should be negotiable.” No question of inter- 
national law is necessarily involved in this interpretation, unless 
it had been shown, which it was not, that the law of the country 
where the note was made absolutely prohibited its negotiability. 

(a) (18G7), L. R. 3 Q. B. 77. But see contra . Bradlaugh v. De Bin (1868), L. R. 

3 0. P. 538 ; S. C. L. R. 5 (\ P. 473. 

(b) (1831 ), 2 B. k Ad. 385 ; see S. C. 9 B. k C. 208. 

(c) Gorgier v. A lih'ille (1824). 3 B. k C. 45. 

(d) Ante , p. 409. 

(f) Bentley v. Northovsr (1827). Moo. k M. 66 • Milne v. Graham (1823), 1 B. & C. 
192. See. however, contra , Carr v. Shaw, cited in Bayley on Bills, 4th ed. 22. 
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In a country where such a prohibition existed, a note in such a Part III. 
form as to come within the provisions of the statute would never ' AcTS * 
have been made at all. . Cap. VIII. 

It has been seen above, (#) that the contract of the acceptor of Contract— 
a bill is to be governed by the law of the place of acceptance, fol- Incident*. 
lowing the prima facie rule that contracting parties intend their Agreement 
liability to be regulated by the law of the place where it is created, to accept 
This doctrine has been extended from the contract of acceptance 
to the mere agreement to accept. In Scott v. Pilkingfon (b) the 
action was brought on an American judgment, the original claim in 
America being against the defendants for breach of a contract made 
in New York to honour acceptances of third parties, from whom the 
plaintiffs had purchased bills drawn on the fail h of the defendants' 
promise. The defendants resided in England, and their contract 
was accordingly to accept the bills there ; but the Court, of Queen's 
Bench held that the American tribunal had rightly applied the law 
of New York to their liability, and that it was therefore necessary to 
decide how far a foreign judgment may be examined for a mistake 
in English or private international law.(c) “The question at 
issue/' said. Ooekburn. C.J.. “ has no relation to the manner of per- 
forming the contract, or to the consequences of non-performance. 

. . . It is contended that the law of England, as that of the place of 
performance, ought to prevail. We are of a contrary opinion, it 
appearing to us that the question of the defendants' liability must be 
determined by the lex loci contractual It was stated in the course 
of the judgment that, if the promise of the defendants had been 
given in England, the English law would not have held them liable 
to third parties who should purchase bills drawn on thcip for 
acceptance from the drawers ; but that liability was imposed by 
the law of the place where the contract was made, and it was held 
that the American Court hud rightly applied that law. 

The divergences in the law of different States relating to bills of 
exchange, and the resulting inconveniences, gave rise to con- 
siderable discussion at the Bremen and Ant werp Conferences (1870 
and 1877) of the Association for the Codification and Reform of 
the Law of Nations ; and it may be of interest to quote the code code of 
of rules to regulate this subject which was adopted at the latter P r °P 0 « !d 
Conference- as given m the Report for that year of the Association, of exchange. 

Principles for an International Law to govern Bills of 
Exchange . 

1. The capacity to contract by means of a bill of exchange shall 
be governed by the capacity to enter into a contract generally. 

(w) Ante , p. 407. (&) (1802), 2 B. & S. 11. (c) Infra, chap. xi. 



420 


FOREIGN AND DOMESTIC LAW. 


Part III. 
Acts. 

CapTvIII. 

Contract — 
Incidents . 


2. To constitute a bill of exchange it shall be necessary to insert 
on the face of the instrument the words “ Bill of Exchange 99 or 
their equivalent. 

3. It shall not be obligatory to insert on the face of the instru- 
ment, or on any indorsement, the words “ valyie received,” nor to 
state the consideration. 

4. Usances shall be abolished. 

5. The validity of a bill of exchange shall not be affected by the 
absence or insufficiency of a stamp. 

6. A bill of exchange shall be deemed negotiable to order, unless 
restricted in express words on the face of the instrument or on an 
indorsement. 

7. The making of a bill of exchange to “ bearer ” shall not be 
allowed. 

8. The rule of law of distantia loci shall not apply to bills of 
exchange. 

9. A bill of exchange shall be negotiable by blank indorsement. 

JO. The indorsement of an overdue bill of exchange which has 

not been duly protested for dishonour for non-payment shall convey 
to the holder a right of recourse only against the acceptor and 
indorsers subsequent to due date. Where due protest has been 
made, the holder shall only possess the rights' of the indorser to 
him against the acceptor, drawer, and prior indorsers. 

11. The acceptance of a bill of exchange must be in writing on 
the face of the bill itself. The signature of the drawee (without 
additional words) (a) shall constitute* acceptance, if written on 
the face of the bill. 

12 The drawee may accept for a less sum than the amount of 
the lull. 

13. In case of dishonour for non-acceptance or for conditional 
acceptance, the holder shall have an immediate right of action 
against the drawer and the indorsers for payment of the amount of 
the bill and expenses, less discount. 

14. The cancellation of a written acceptance shall be of no effect. 

15. When the acceptor shall have committed an act of bank- 
ruptcy before due date, the holder shall have an immediate right 
of action against the drawer and indorsers for payment of the 
amount of the bill and expenses, less discount. 

16. No days of grace shall be allowed. 

17. The holder of a bill ot exchange shall not be bound, in 
seeking recourse, by the order of succession of the indorsements, 
nor by any prior election. 

{a) So o Ilindhauflh v. lUttkey (1878), L.R.3C.P.D. 136, to meet which decision 
the statute 41 & 42 Viet. c. 13, was introduced ; re-enacted by s. 17 of the Bills of 
Exchange Act, 1 882 (45 & 46 Viet. c. 01 ), making signature a sufficient acceptance. 
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18. Protest, or noting for protest, shall be necessary to preserve Part III. 

the right of recourse upon a bill of exchange dishonoured for non- AcTS * 
acceptance or non-payment. Cat. Vlll. 

19. Immediate notice of dishonour shall be necessary to preserve Contract— 

the right of recourse upon a bill of exchange. (a) In ciden ts, 

20. The time within which protest must be made shall be 
extended in the case of vis major during the time of the cause of 
interruption, but shall not in any event exceed a short period of 
time to be fixed by the code. 

21. No annulling clause need be inserted in duplicates. 

22. A simultaneous right of action on a bill of exchange shall be 
allowed against all or any one or more of the parties to the bill. 

23. The surety upon the bill (donneur d'aval) shall be primarily 
liable with the person whose surety he is. 

24. The capacity of a foreigner to contract by means of a bill 
of exchange shall be governed by the law of his country; but a 
foreigner who enters into a contract of exchange, being incapable 
of binding himself bv such a contract in his own country, shall be 
bound, if he is capable of binding himself by such a contract under 
the law of the country in which he contracts. 

25. In the foregoing articles the term “ bill of exchange ” shall 
include “promissory note/’ where such interpretation is appli- 
cable ; but “ promissory note ” shall not apply to coupons, bankers’ 
cheques, and other similar instruments in those countries where 
such instruments are classed as promissory notes. 

Agency . — It has been seen that the obligation of a contract, Authority of 
throughout the incidents of its development, but excluding all agont ‘ 
questions which relate to performance, depends upon the law 
to which the contracting parties intended to submit themselves 
for the purposes of their contract; and that this law will be, in 
the majority of cases, the law of the place where the contract 
was made. When, however, a man contracts by his agent in 
a foreign country, the question of the extent of that agent’s 
authority, and of the liability of the principal on his agreements, 
presents itself as a distinct part of the obligation between the 
principal and the person with whom he has contracted. The 
cases have been already considered which relate to the authority 
of a master of a ship in a foreign port to pledge the credit or property 
of the owners of ship or cargo, (b) or to dispose of either by sale. 

(а) Substituted at the Franlcfort Conference in 1K78 for “ Default of notice of 
dishonour for non-acccptance or non-payment shall not entail upon the holder or 
other parties to a bill of exchange the loss of their right of recourse for the amount 
of the bill, but the defaulting party shall nevertheless he liable for any damage 
occasioned by such default.” 

(б) Ante, pp. 390, seq; Lloyd v. Cuibcrt ( 1 805), L. It. 1 Q. B. 1 15. 
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It was shown, however, that the rules by which the agency of a 
ship-master are governed are in themselves peculiar, and not 
necessarily applicable to the case of an agent who stands in no such 
exceptional position. The ordinary rule of course is, that the man 
who contracts in a foreign place by an agent does so in point of 
law by himself : “ Quifacit per aliumfacit per s&.” “ If I, residing 
in England,” said Lord Lyndhurst, “ send down my agent to 
Scotland, and he makes contracts for me there, it is the same 
as if I myself went there and made them.”(a) And on this 
principle it would seem that if once you clothe a man with general 
authority to represent himself as your agent in a foreign country, 
these who contract with him there may fairly presume that he is 
your agent in the sense in which their local law interprets the 
term. In the absence of anything to indicate a contrary intention, 
they may be also taken to have supposed that the contract with 
you as principal, as well as the relation between principal and 
agent, would be governed by that law. When the agent is the 
master of a ship, the fact that she flies a foreign flag is, on the 
principle of Lloyd v. Guibcrt,(b) sufficient to indicate an exceptional 
intention that the obligation of the contract shall not be governed 
by the local law. In such cases, as before explained, the law of the 
flag is taken to be that to which both parties hav<j submitted them- 
selves for the purposes of their contract ; but in the cases of 
ordinary mercantile agency there is nothing to indicate a similar 
intention. It may be added here, that in the case of bottomry 
bonds at least, it is assumed to have been the intention of the 
parties that not only the obligation and incidents, but the formali- 
ties of the contract, should be governed by English law.(e) The 
author last cited protests against the attempt to control such cases 
as those of foreign bottomry bonds by any principles of private 
international law. English maritime law, according to his view, 
is not a municipal law at all, and is therefore not included in a 
subject which treats of the conflict of •municipal laws alone ; 
though it is admitted that Story expresses a practical dissent 
from this view. It is difficult, indeed, to sec how it is consistent 
with any logical classification of law whatever. Municipal law is 
properly all law, written or unwritten, enacted or adopted by a 
sovereign State for the use of its own Courts, or developed by 
those Courts from such enactments and adoptions. Private inter- 

( a ) Patti. son v. Mills (1828). 1 Dow & 01. 342, 363. Ci. Chatenay v. Brazilian 
Submarine Tfinjrapk Co. (1891), 1 Q. B. 79, C. A. ; Maspons v. Mildred (1882), 
9 Q. B. I). 530. 

(b) (1805), L. R. 1 Q. B. 115 : ante, p. 383 ; The Osmavli (1849), 3 W. Rob. 198 ; 
The North Star (I860). 29 L. J. Ad. 73, 76 ; The Nelson (1823), 1 Hagg. Ad. 169 ; 
see Brodio’s now to Stair's Inst. ii. 955, cited Story, Conflict of Laws, 286 b. 

(c) Maolachlan, Shipping (1911), p. 180. 



CONTRACTS. 


423 


national law is the system or collection of principles oil which the Part III. 
Courts of any particular State act, when one or more foreign Acm 
municipal laws claim to compete with the municipal law of their Cap. VIII. 
own Government, and when.it is doubtful how far the domestic Contract — 
municipal law which those Courts are primarily bound to obey was Incidents. 
intended to applj^to the particular circumstances, subject-matter, 
or persons of the litigation. Theoretically speaking, this system 
t)r collection of principles is the same, or should be the same in 
the courts of all civilised States ; and, so far as uniformity is 
attained or attainable, the subject of private international law 
approaches to the dignity of a science. According to this view, 
all principles of law must be either municipal or international, 
and English maritime law appears plainly to be a compound 
of both; differing not at all, in this particular, from English 
mercantile law and many other branches of jurisprudence. It 
is owing to the nature of its subject-matter that so much of the 
municipal law contained in it has been borrowed from foreign 
sources; and that a conflict of municipal laws, to be s aved bv 
the principles of private international law, so often arises in its 
administration. The attempt, however, to treat- English maritime 
law as something anomalous and distinct in itself (a) appears 
illogical and unnecessary. 

With regard to the question of foreign agents, an exception has 
been grafted by the English mercantile law on the ordinary law of 
agency, which it will be as well to notice in this place. The rule 
that an undisclosed principal is liable on the contracts which are 
entered into by his agent on his behalf, has been held not to be English agent 
applicable to the case of a foreign constituent contracting by an 
English commission merchant in this country. “ It is well Jcnown regarded «« 
in ordinary cases, where a merchant resident abroad buys goods 1)liuu,,R, ‘ 
here through an agent, that the seller contracts with the agent, 
and there is no contract or privity between him and the foreign 
principal. v (6) The nature of this exception is better explained 
in Armstrong v. Stokes. it:) where it is said by Blackburn, J .. deliver- 
ing the judgment of the Court: “The great inconvenience, that 
would result if there were privity of contract established between 
the foreign constituents of a commission merchant and the home 
suppliers of the goods has led to a course of business, in consequence 
of which it has been long settled that a foreign constituent does not 
give the commission merchant authority to pledge his credit to 
those from whom the commissioner buys them by his order and 

(a) Maclachlan, Shipping (1911), pp. 181, seq, ; see on this question. Lloyd v. 

Guibert (1805), L. R. 1 Q. B. 1$> ; The Seyrcdo , (1853) 1 Eccl. & Ad. 45; The 
Hamburg , (1804), 33 L J. Ad. 116 ; The Patria (1871), L. K. 3 A. & E. 401. 

(b) Smyth v. Anderson (1849), 18 L. J. C. P. 109 ; 7 C. B. 33. 

(r) (1872), L. R. 7 Q. B. 598, 005. 
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Part III. on his account. It is true that this was originally (aiul in st rict - 
AcTS ‘ ness is perhaps still) a question of fact ; but the inconvenience of 
Cap. VIII. holding that privity of contract was established between a Liver- 
Contmct— pool merchant and the grower of every bale of cotton which is 
Per forma nce, forwarded to him in consequence of his order give^i to a commission 
merchant at New Orleans, or between a New York merchant and 
the supplier of every bale of goods purchased in consequence o£ 
an order to a London commission merchant, is so obvious and so 
well known, that we are justified in treating it as a matter of law, and 
saying that, in the absence of evidence of an express authority to 
that effect, the commission agent cannot pledge his foreign con- 
stituent’s credit.” Both these cases were recognised and adopted 
in Hutton v. #irfj 0 c& ? (a) and in the Exchequer Chamber, Keating, J. 
intimated that the question was not wholly one of fact, inas- 
much as the presumption of law was against holding that an 
English agent had authority so to bind his foreign principal. 
These cases would, no doubt, be followed, even though the law of 
the country where the foreign principal was domiciled, or from 
which he sent authority to the English agent, imposed upon him 
the liability which the English law does not. Except in the event 
of such an additional element for consideration being introduced, 
the principle on which they rest does not strictly belong to the 
domain of private international law. 

Performance I'A) Performance of the Contract. The performance of a contract, 
hyTSto' 011 v *'hcn a special place for performing it is expressly or impliedly 
solutionis. agreed upon, is regulated as to mode, time, and conditions by the 
law of that place. (6) This is, of course, in accordance with the 
intention of the parties ; for to whatever law they may be pre- 
sumed to have submitted themselves as far as the formalities of 
the contract arc concerned. (r) or the unforeseen incidents which 
may arise out of the obligation, (d) it can hardly be doubted that 
those who contract that a thing shall be done in a particular place 
intend it to be done in the manner prescribed by the law of that 
place, and no other. And so the nature and extent of a power of 
authority, intended to be acted upon in a country other than the 
place of execution, are determined bv the law of the country where 
the authority is acted upon, and the agent must carry it out 
according to that law.(e) But as the intention of the parties is the 
true test, there may be exceptions even to this general rule. “ Even 
with respect to any performance that is to take place abroad, the 

(a) (1873: L. K. 8 Q. B 331 : S. C. L. R. 0 Q. B. 572. 

(b) Per Tindal. (‘.J., in Trimbey v. Vignur (1834), 4 M. & S. 695, 704. 

(r) Ante, pp, 349 seq. (d) Ante , pp. 377, seq. 

(r) Chatenrtij \. Brazilian Subm Tel . Co. (1891), 1 Q. B. 79 ; 60 L. J. Q. B. 295 ; 
Mildred v. Maspons y Herman o (J882), 9 Q. B. I). 530 ; 8 App. Ca. 974. 
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parties may still have desired that their liabilities and obligations Part III. 
shall be governed by English law. ,? (a) AcTS ’ 

Where no place of performance is agreed upon, expressly or Cat. VIII. 
by implication, the intention is presumed to be that the con- Contract— 
tract shall be performed where it was entered into, and where ^if orman ce. 
the promiser assumed his liability. (6) Thus we have seen, in 
Jhe case of a bill of exchange, that the contract of an acceptor is 
governed, so far as the time and mode of payment are concerned, 
by the law of the place where the acceptance was given. (c) When, 
however, a bill is accepted payable at a particular place, the con- 
tract of the acceptor is to pay there and nowhere else ; and all the 
incidents of payment, such as the right to an extension of the time 
by days of grace. (d) or the sufficiency of notice of dishonour, (c) are 
tacitly submitted to the operation of the law of that place. The Incidents of 
liability of the debt to carry interest, and the rate at which t hat P erformance - 
will be calculated, will similarly depend upon the law’ of the place 
where payment is to be mude;(/) which will be, as already pointed 
out, the place where t he contract for payment was made if no 
special place of payment was agreed upon. The old cases upon 
the question of the lawful rate of interest in cases of a conflict of 
law upon that point are. collected by Westlake. (y) but have lost 
much of their importance since the usury laws have been repealed ; 
but it has been decided that, in the event of a subsequent contract 
in consideration of forbearance for a higher rate of interest than 
that originally stipulated for, entered into in a country whose 
usury law’s differ from those of the place of the first agreement, 
the law of the place of the new contract will prevail, both in the 
case where it* permits a higher rate, (//) or imposes a lower rate, (/) 
than the law of the original agreement. So a payment of a#nmllcr 
sum in satisfaction of the whole, though not sufficient to discharge 
the debtor according to our law\(£) has been held sufficient to 

(a) Jacob# v. Credit Lyonnais (1884), 12 Q. 15. 1). 580. 

\b) Don v. Lippmann (IN37), 5 (1. & F. 1, 12, |kt Lord Brougham. H appears 
from this case that the Scotch law under similar circumstances considers tin* placet 
of intended performance to he that of the promisors domicil when the time for 
pc rf or m a nee j m i ves. 

(r) Ante, pp. 407, #crj. : Cooper v. Wafdeijrarr (1840), 2 Beav. 282 ; Harrows 
v. Jnnino (1720), 2 Str. 733 ; J*olhr v. Brown (1804), 15 Fust. 124 ; Rouyuette v. 

Oirmifiv (1875). L. R. 10 Q. B. 525. 

(d) Bvlcs on Bills (1011), pp. 330, 340. Set* Bills of Exchange Act, J882 (45 & 

40 Viet. e. 01 ). s. 72. 

(c) Rothschild v. Currie (1841), 1 Q. 15. 43 ; Hirsch field v. Smith (1800). L. K. 

1 ( '. P. 340 ; Rouguettv v. Overman (1875). L. It. 10 (}. 15. 525. 

(/) Ferguson v. Fyfjc (1841 ). 8 Cl. & F. 12J ; A7 ins v. K. 1 . Co. ( J 71 7), I P. Wnis. 

395: Thom pson v. Cowles (1828), 2 Simons, 194. Pills of Exchange Act, J882 
(45 & 40 Viet. c. 01 ). s. 72. 

(f /) Westlake, Priv. int. Law (1912). § 225, p. 314. 

(h) Connor v. Bellnmont (1742). 2 Atk. ((’as. temp. Hardw.) 382. 

(r) Dewar v. Span (1789), 3 T. It. 425. 

( k ) Climber v. Wane (1721), 1 Sin. L. (1903), p. 338, und notes. 
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discharge the drawer of a bill, and therefore, it would seem, the 
acceptor, when made in the country where the bill was drawn, and 
there regarded as a good and effectual accord and satisfaction. (a) 
The question of the proper law applicable to the performance of a 
different kind of contract arose in a case which has already been 
referred to ,(&) where a railway company had erftered into a con- 
tract at Boulogne for the conveyance of a passenger and his luggage 
from that place to London, and it became a question what law* 
was applicable to the carriage. It was hot necessary to answer 
the doubt, as the defendants were confessedly liable for the loss 
which had occurred by the law of France, and were eventually 
held to be so by the law of England also ; but the necessity, and at 
the same time the difficulty, of always referring questions relating 
to the performance of a contract to the law of the place of per- 
formance was well indicated by Brett, L. J. : “ In this case the 
ticket is taken at Boulogne, and all that has to be done is to be 
performed on an English steamer and on an English railway. 
But in cases which occur every day, the ticket is taken in Paris, 
and the first part of the journey is performed on a French railway ; 
the ticket is taken in Paris at an office, as everybody knows, held 
by the South-Eastern Company, and on the head of the ticket, 
like this we have now before us, is ‘ South-Eastern Railway Com- 
pany ’ ; therefore the first part of the journey is performed under 
a contract made between the South-Eastern Company in Paris 
and an Englishman ; but the first, part of the journey is to be 
carried out and performed on a French railway, and the two 
following parts on an English steamer and on an English railway 
respectively ; and unless you could say that the three were entirely 
separate contracts, we should be called upon to say what law was 
to govern the first part of the journey, and whether that first part 
of the journey was to be ruled by the French law and the other 
two by the English law. I. therefore, should find considerable 
difficulty in saying whether the contract as to the first part of 
the journey was to be considered as a French contract or an English 
one. ?, (6) When it is remembered that the question before the 
Court was as to the legal effect of a condition on the ticket issued 
by the railway company limiting their liability in the event of loss, 
it will be seen how strong was the tendency in the mind of the judge 
to admit the supremacy of the law of the place where the contract 
w T as to be performed, even it it became necessary for that object to 
subdivide the nature of the obligation which was undertaken once 
for all, and evidenced by a single written instrument. The more 

(a) Ralli v. Denistoun (1851), C Ex. 483. 

(b) Cohen v. South-Eaetern Ry. Co . (1877). 2 Ex. I). 253, 262. 
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correct view is probably that such a question is in reality one 
of the interpretation of the contract, or, at any rate, of the 
nature of the obligation created by it, and does not properly belong 
to its performance at all. Iq such a case it has already been seen 
that the determination of the question depends prinui facie upon 
the law of the place where the contracting parties entered into 
their agreement ;(a) and this was in fact the substance of the 
•decision in Peninsular and Oriental Steam Navigation Company v. 
Shand ;(b) though in that case the law of England derived an 
additional claim from the fact that the parties were domiciled 
British subjects. It has been already pointed out that, where the 
parties to a contract may assume or impose any extent of liability 
at will, the question of the law applicable to the interpretation of 
the contract and the nature of the obligation is to be decided by a 
reference to their intention ; and in the case just referred to, it 
was considered as improbable that British domiciled subjects con- 
tracting for carriage from ail English port, commencing in an 
English vosssol, could have had any other law in their r a : tempta- 
tion but their own. In Lloyd v. Guibert (e) an attempt was made 
to extend the operation of the law of the place of performance 
even further than the suggestion in Cohen v. South-Eastern Rail- 
way Company .(tf) There a French ship was chartered by an 
Englishman at a Danish port for a voyage from Hayti to Havre, 
London, or Liverpool, at the charterer's option, the option being 
ultimately exercised by naming the last of these places. On the 
voyage the ship had to put into a Portuguese port for repairs, 
where the master gave a bottomry bond on ship, freight, and 
cargo. The owner of the cargo, having had to make certain pay- 
ments in respect of this bond, sued the shipowners for indemnity ; 
and the question was, by what law the liability of the shipowners 
was t o be determined, they having abandoned the ship and freight 
to the shippers, and being thus, according to the law of France, 
freed from further liability. The law of France, as the law of the 
ship's flag at the time of the execution of the charter-party, was 
ultimately held entitled to prevail ; but as none of the other 
competing laws similarly discharged the defendants, they wen* all, 
of course, put forward in t he argument for the owner of the cargo. 
It was. perhaps rather extravagantly, contended that the law of 
England was entitled to be heard, as the law of the place of the 
final act of performance by the delivery of the cargo ( 4< quasi lex loci 
solutionis ”) ; but it is manifest, as was pointed out in t he judgment 
that the delivery was but a small part of the performance, by 
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(a) A life. p. 37*. (b) (1805), 3 Moo. P. C. 272. 

(c) ( I805j, L. It. 1 Q. B. 1 15 ; ante, p. ,m (ft) (1877), L. R. 2 Ex. I). 253. 
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Part III. which the character of the whole contract could not reasonably 

AcT8, be determined ; and it may be added that the law of the place 

Cap. VIII. even of full performance has no right to decide the interpretation 
Contract— of the original contract, or the nature of the obligation created, 
Per forma nce . j n matters apart from the performance itself. There is nothing 
prima facie in such a contract to show that the parties to it 

intended to adopt the law of the locality of performance for 

any other matters than those which are necessarily connected 
with it. 

The question of illegal performance has already been con- 
sidered, (a) but it may be convenient to repeat here that when 
a contract, wherever made, contemplates some act or object which 
is forbidden by the law of the place of intended performance, the 
contemplated illegality will vitiate the whole agreement ab initio.(b) 
Thus a contract, the performance of which in England, according 
to its intention, would have amounted to champerty, was held not 
the less void because made in a country where its object would 
have been legal, and with a subject of that foreign country. (c) If, 
however, the performance of the contract in the country where 
that was intended to be done infringes no law, and the contract 
was made in a country by which its stipulations and consideration 
were lawful, the agreement is not void because the law of the 
place of performance would have forbidden the exchange of the 
particular promise for the particular consideration within its own 
dominion. Thus a railway company who were forbidden by 
English statute to depart from a uniform rate of charge for carriage, 
were allowed nevertheless to contract in Boulogne for the convey- 
ance of “ packed parcels ” (colis (jroupes) at an enhanced price, 
such a (jontract being permitted by the law of France, where it 
was made, and the conveyance of packed parcels, apart from the 
previous agreement as to price, being of course not illegal by the 
law of the place of performance.^) In this case the carriage of 
the goods commenced, it will be seen, from a French port, and it 
by no means follows that the company could have contracted in 
their office at Boulogne or Paris for a carriage which was both to 
commence and end in English territory. Such a transaction 
would clearly amount to an evasion of the English law, and it is 
unnecessary to recapitulate authorities to show that the comity of 
nations never requires any law to recognise its own clandestine 
defeasance. 

(a) Ante , p. 358. 

(b) Cf. Moulin v. Owen (1907), 1 K. I*. 740, C. A. See also Biggs v. Lawrence 
li789). 3 Term Rep. 454. 

(c) Qrell v. Levy (1804), 10 C. K N. S. 73 ; s ocllerizv. Riera (1840), 11 Sim. 318. 
Cf. also Quarricr v. Colston (1842), 1 Ph. 147. 

(d) Branley v. South Eastern Ry . Co, (1802), 12 C. B. N. S. 03. 
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The cases in which general average is calculated according to Part III. 
the law of the port of destination are not, as has been already AcT8 ‘ 
said, strictly cases which come under the head of performance Cai*. VIII. 
at all. The effect of a stipulation, however, that underwriters Cotitmci — 
are to be liable for average “ as per foreign statement ” has some 
connection with this branch of the subject. In such a case the Adjustment 
construction which has been put upon the agreement is, not merely verago— 
that the calculations of the foreign average-stater are to be accepted incident of 
as correct, but that the decision of the law of the foreign port as l wrformanco * 
to what is and what is not a general average loss is to be taken 
as conelusive : (a) and that the opinion of the foreign average-stater 
both as to facts and law, is to bind all parties. (b) Nor is the 
provision that general average is to be payable “ as per judicial 
foreign statement ” to be considered as adopting the foreign law 
for any other purpose, as, for example, in order to decide what 
constitutes a loss by “ perils of the sea.”(c) The desirability of 
establishing uniformity, by international agreement, in the rules 
applicable to the subject of general average, was muck discussed 
at the annual Conference of the Association for the Reform and 
Codification of the Law of Nations held at Antwerp in September 
1877. The practical result of this debate, in the shape of a code 
of rules callecf the “ York and Antwerp Rules,” will be found in 
an appendix to this chapter ;(d) but it is, of course, to be under- 
stood that, until adopted by the Legislature, no such agreement 
can have the effect of modifying the administration in English 
courts of either municipal or private international law. 

When a vessel is chartered to deliver cargo at a certain port, the 
law or custom which prevails at the port of delivery is impliedly ° cargo * 
adopted for all that is to be done there. Thus in Robertson v. 

Jackson (e) the ship was chartered to take a cargo of coals from 
the Tvne to Algiers, and there deliver on payment of freight. 

The charterer engaged that the ship should be unloaded at a 
certain average rate per day ; and that, in the event of further 
detention, he would pay for such detention at the rate of £5 a day, 
to reckon from the time of the vessel being ready to unload and 
■in turn to deliver . It was proved that, according to the general 
regulations of the port of Algiers, vessels may commence un- 
loading as soon as they enter within the mole ; but that, by a 
special regulation of the French Government, coals destined for 
the use of the Marine Department were required to be unladen at 

(a) Mavro v. Ocean Marine, Insurance Co. (1875), L. R. 10 C. P. 414. 

(h) Harris v. Scaraman<ja (1872), L. R. 7 . I*. 481. 

(c) Greer v. Poole (1880), 5 Q, B. I). 272. (ft) And see p. 403. 

(z 1 ) (1845), 2 C. B. 412 ; Hudson v. Clemenlson (1850), 18 C. B. 213 ; 25 L. J. C. P. 
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a particular spot and in a given order. It was held by the Court 
of Common Pleas, that evidence was admissible to show that the 
words “ in turn to deliver ” had by the usage of the particular 
’ trade acquired a known meaning in reference to this special regula- 
tion with respect to coals for the use of the Frencji Marine Depart- 
ment, although the shipowner was not cognisant of the fact that 
the coals had been shipped under a contract with the French . 
Government ; and that the special regulation as to the unloading 
of coals for the French Marine Department was to be considered 
one of the regulations of the port, binding upon all vessels entering 
it. These questions are, in fact, strictly connected with the inter - 
pretation of the contract and the intention of the contracting 
parties, (a) 

(4) Discharge of Contract. — The natural end of every contract is 
in performance or breach ; but, under certain circumstances, the 
obligation may be discharged in a different manner. Such answers 
to actions on the contract as are in the nature of set-off or counter- 
claim belong clearly to the head of Procedure, on which the lex 
fori is supreme, and will be subsequently mentioned.(fc) Defences 
which arise under statutes or prescription or limitation are more 
ambiguous in their character, but it will be shown •in their proper 
place that these matters also are strictly to be referred to the 
subject of Procedure, (c) and have nothing to do with any supposed 
inherent quality in the contract. The question of discharge proper 
is therefore confined to the cases where the person under the 
obligation is released from the effect of his promise, and from the 
necessity of performing it , in a manner not contemplated by the 
original agreement, nor the mere indirect consequence of the 
peculiar rules of some particular tribunal as to the proper time 
and mode of granting a remedy. The instance most commonly 
given of such a discharge is that which results from the bankruptcy 
or insolvency of the debtor ; but other instances, as, for example, 
the discharge of a surety by giving time to the principal, may be 
easily suggested. Tender is, in fact, a species of performance, 
and does not come within the present branch of the subject ; 
while the defence of infancy, though referred to by Story under 
this hcad,(d) is really based on an inherent defect in the validity of 
the obligation, and has been already discussed in its proper place. 

With respect, then, to discharge proper, the rule is stated by 
Swry to be that a defence or discharge, good by the law of the 

(a) Ante , p. 369. 

(b) Infra, chap. x. 

(r) Infra , chap. x. ; Story, Conflict of Laws, § 570. 

(d) Story, Conflict of Laws, § 332 ; Male v. Roberts (1800), 3 Esp. 163. 
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place where the contract is made or is to be performed, is to be held 
of equal validity in every other place where the question may 
come to be litigated. (a) The loose wording of this dictum leaves 
it doubtful which law is to govern the question of discharge when 
the contract is made within one jurisdiction to be performed in 
another ; and t became phrase is repeated subsequently, where it 
is said conversely that a discharge of a contract by the law of a 
place where the contract was not made or to be performed will not 
be a discharge of it in any other country. (b) In the majority of 
the cases where a contract is discharged by bankruptcy, the 
contract discharged is a contract to pay money simplicitcr , without 
any special reference to a particular place of payment or perform- 
ance ; and in those cases the maxim above quoted is well estab- 
lished in English law.(c) There is no doubt.” said Bovill, C.J., 
in Ellis v. McHenry , that a debt or liability arising in any country 
may be discharged by the laws of that country ; and that such a 
discharge, if it extinguishes the debt or liability, and docs not 
merely interfere with the remedies, or course of procedure to 
enforce it, will be an effectual answer to the claim, not only in the 
courts of that: country, but in every other country. That is the 
law of England; and it is a principle of private international 
law adopted in orfher countries.” And. as a general rule, apart 
from the question of the validity of a discharge by the law of the 
place of performance claiming to speak as the lex contractus . the 
converse proposition asserted by Story, that the discharge of a debt 
or liability by the law of a country other than that where the debt 
or liability was contracted will not discharge the debtor in any 
other country, has met with equal recognition in English law. 
Thus, where the defendants, a French company domiciled in 
France, had contracted, by their agents in England, with t he 
plaintiffs for the sale of copper to be delivered and paid for in 
England, it was held that discharge in a liquidation in France did 
not afford a defence to an English action for non-deliverv ; nor 
was the fact that the plaintiffs had proved in the liquidation 
regarded as any ground for staying proceedings here.(i) 

So far the subject has been considered with reference only to the 
legislation of independent sovereign States ; but for English 

(a) Story, Conflict of Laws, § 331. 

lb) Ibid., § 342. 

(r) Ellis v. McHenry (1871), L. R. C> C. V. 228 ; 40 L. J. C. I\ 100 ; Phillips v. 
Eure (1870), 40 L. .J. Q. II. 28 ; Gardiner v. Houghton (1802), 2 13. k »S. 743 ; Qiulin 
v. Moisson (1828), Knapp, 205; Odwin v. Forbes ( J S 1 7), JJiif'k, 57 ; Potter v. 
Brown ( 1804), 5 East, 124 ; Burrows v. Jcmina ( 1 720), 2 Str. 733. 

Id) Gibbs Sons v. Sort etc lndustncllr et Commcrewle dr s Metnvx (1800), 25 
Q. 13. I). 399, 0. A.; Smith v. Buchanan (1800), 1 East, 0; Bradley v. Hodges, 

1 J3. & S. 375: Ellis v. McHenry (1871). 40 L. J. C. P. 109. 114; Phillips \ K 
Allan (1828). 8 13. & C. 477 ; Lewis v. Owen (1821), 4 13. & Aid. 054. 
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lawyers the case may most frequently arise with reference to the 
validity, in the subordinate jurisdiction, of a discharge created 
by the law of one country which has a paramount jurisdiction 
over the territory and tribunals of another. The question will then 
generally be how far the paramount authority intended to legislate, 
as it might lawfully do, for the tribunals of the subordinate juris- 
diction. In the case of the Legislature of the United Kingdom 
enacting laws which are to be binding upon her colonies and 
dependencies, a discharge either in the colony or in the mother 
country may, by the imperial Legislature, be made a binding 
discharge in both, whether the debt or liability arose in one or the 
other ; and a discharge created by an Act of Parliament in England 
would at any rate be binding upon the Courts of this country, so 
as to compel them to give effect to it in an action commenced 
here. (a) Thus it was laid down distinctly by Bayley, J., that a 
discharge of a debt pursuant to the provisions of an Act of Parlia- 
ment, which is competent to legislate for every part of the United 
Kingdom, and to bind the rights of all persons residing either in 
Scotland or in England, and which purported to bind both classes 
of persons, operated as a discharge in both countries. (6) So an 
English certificate in bankruptcy (c) has been decided to be a 
good answer to a debt arising in Calcutta and sued for in the 
Supreme Court there ;(d) or to an action on a debt contracted in 
Ireland and sued for in England ;(c) or to an action in the Scotch 
courts on a debt contracted in Scotland.(/) And on the same 
principle, a discharge under a Scotch sequestration, in pursuance of 
an Act of the imperial Parliament, has been held to be a good 
answer in an English court to an action on a debt contracted in 
England. (f/) The discrepancy between these cases and the decision 
in Lewis v. Owen (h) is only apparent. It was held in that case that 
a certificate under an Irish bankruptcy was no discharge of a debt 
contracted in England ; but the principal question there raised 
and decided was whether the debt had arisen in England or not. 
That question being answered in the affirmative, it was no doubt 
held that the debt was not barred by the Irish certificate ; but the 

(а) Ellis v. McIIenry (1871), L. R. 0 C. P. 228 ; 40 L. J. C. P. 109. 

(б) Phillips v. Allan (1828), 8 B. & C. 447. But all ter, where the Act under 
which the discharge is claimed is not intended to operate beyond its own limits 
(New Zealand Co. v. Morrison (1898), A. C. 349 ; where it was held that the Joint 
Stock Companies Ar/angoment Act (1870) did not apply to the Colonies). 

(c) On bankruptcy generally, as related to private international law. Bee West- 
lake, Priv. Int. Law (1912), chap. vi. pp. 163-192. See also supra , chap. vi. s. vi. 
and chap. vii. s. iv. 

(rf) Edwards v. Ronald (1830). Knapp, P. C. 259. 

(e) Lynch v. McKenny , 2 H. Bl. 554. 

(/) Royal Bank of Scotland v. Cuthbrrt (1813), Rose, 462, 480, 

(V/) Sidaway v. Hay (1824), 3 B. & C. 12. 

(h) (1821), 4 B. & Aid. 654 
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paramount effect of the imperial legislation was not, and could 
not* have been, taken into account, as the Irish bankrupt law at 
that time in force depended upon statutes of the Irish Parliament 
passed before the union. (a) » In a later case, where a similar 
question arose as to the effect upon an English debt of an Irish 
bankruptcy unde? the provisions of an Act of the imperial Legis- 
lature (6 & 7 Will. IV. c. 14), it was held, in accordance with the 
principles previously stated, that the Irish certificate barred the 
English debt, (b) and a certificate of conformity under the present 
Irish Act (20 & 21 Viet. c. 00) has the same effect. (c) But the 
discharge effected bv the bankruptcy must, of course, be absolute 
and unconditional, whether the countries whose laws are in conflict 
are independent sovereign States, or stand in the same position 
to each other that England occupies with respect to the other 
members of the United Kingdom. Thus it has been held that 
a discharge in Scotland by a cessio bonorum under the general 
Scotch law, which only discharged the person of the debtor, was 
no answer to an action brought in the English court**, for the 
recovery of an English debt :(d) although, as already explained, 
the debt would have undoubtedly been held discharged if the 
discharge had been given under the authority of an Act of the 
imperial Legislature, as was the case in Philpotts v. Reed,(e) where 
a discharge in Newfoundland was held sufficient, though the debt 
had been contracted in England, and the action was. brought in an 
English court. 

The condition, that the debt should have been contracted within 
the jurisdiction of the paramount State, will not, in fact, be material 
so Jar as the Courts of that State, and of the jurisdictions subordinate 
to it, are concerned. “ An adjudication of bankruptcy,” said Sir 
J. Colville in the Privy Council, “ followed by a certificate of dis- 
charge in this country under the bankruptcy laws passed by the 
imperial Legislature, has the effect of barring any debt which the 
bankrupt may have contracted in any part of the world ; and it 
would have the effect of putting an end to any claims in the island 
of Barbados or elsewhere, to which the appellant might have 
been liable at the date of the adjudication.’^/) So Pollock, C.B., 
says in another case : “ A foreign certificate is no answer to a 
demand in our courts, but an English certificate is surely a dis- 
charge as against all the world in the English courts. The goods 
of the bankrupt all over the world are vested in the assignees, and 

(a) Per Bovill, C.J., in Ellis v. McHenry (187J ), 40 L. J. C. P. 109. 115. 

(b) Fergusson v. Spencer (1840), 1 M. & S. 987. 

(r) Simpson v. JMirabita (1869), L. It. 4 Q. H. 257. 

{(1) Phillips v. Allan (1828), 8 B. ( ■. 477 ; Ex parte Jiurtoh , 1 Atk. 255. 

(e) (1819), 1 J*. & B. 294. 

(/) Gill v. Barron (1868), 37 L. J. P. <'. 37. 
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it would be a manifest injustice to take the property of a bankrupt 
in a foreign country, and then to allow a foreign creditor to c6me 
and sue him here.”(a) And when the discharge is merely under 
the local law of a colony or dependency of the British Empire, 
without the authorisation of an Act of Parliament, it is plain that 
it cannot be assumed to operate upon a debt* made and to be 
performed in England.(6) “ Neither was this debt contracted in 
Victoria,” said Blackburn, J., in the case last cited, “nor to be 
discharged there, nor is cither the plaintiff or defendant stated 
to be domiciled in that colony. . . . No case has been cited where 
the Act under which the discharge took place was not an Act of 
the imperial Legislature ; and I therefore conclude that no such 
case exists. The assertion that, because the colony of Victoria 
has power to make laws, all laws which it may make have power 
to bind us in England, sufficiently refutes itself ; it is enough to 
state the proposition.” Notwithstanding the allusion in the 
passage just cited to the domicil of the parties, there appears to 
be no authority for saying that that circumstance will in any case 
give universal operation to the discharge of a debt which the rules 
already explained would refuse to recognise. 

By the Bankruptcy Act, 1883 (40 & 47 Viet. c. 52), s. 30, a 
discharge under an English bankruptcy shall release the bankrupt 
from all debts provable under the bankruptcy (with the exception 
of Crown or Revenue debts and liabilities incurred by fraud or 
breach of trust) ; and the English Courts are therefore, of course, 
directed to accept a plea of an English bankruptcy, as an answer 
to any action or contract, wherever made or wherever to be per- 
formed, if the plaintiffs claim was a debt provable under this 
statute. (c) By s. 37 all debts or liabilities arising out of contract 
are so provable ; so that the foreign creditor of an English bankrupt 
will lose Jus right of remedy in an English court unless he come in 
to prove his claim. Except, however, in the case of a contract 
made or to be performed in England, it is clear that a foreign Court 
could not be expected to recognise the English discharge, (d) upon 
the principles already explained. The question, how far a parti- 
cular contract is provable, may sometimes arise with reference to 
the provisions of the lex loci contractus as to its validity ; but 
unless that law declare the contract to be void ab initio if certain 
conditions are nor complied with (in which case there would be no 

(«) Armani v. ('astrigue (1844), 13 M. & W. 447 ; 14 L. J. Ex. 36. 

\b) Bradley v. Bodges, 1 B. & S. 375. 

(c) Of. Ellis v. McHenry (1871), L. R. 6 C. P. 228 ; Callander , Sykes Co, v. 
Colonial Secretary of Lugos, and Davies (1891), A. C. 460. 

(d) Smith v. Bucluitmn (1800), 1 East. 6; Bradley v. Hodges , 1 B. & S. 375; 
Ellis v. McHenry (1871). L. R. 0 V. P. 228 ; Phillip v. Allan (1828), 8 B. & C. 477 ; 
Lewis v. (Even (1821 ), 4 B. & Aid. 654 ; Story, Conflict of Laws, § 348. 
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contract at all), it is difficult to see how the decision can legitimately Part III. 
be taleen away from the Ux fori. In a modern case before the AcT8 ‘ 
Court of Appeal in Chancery, the bankrupt, who had been married Cap. VIII. 
in Batavia, had bv an ante-nuptial contract settled a considerable Contract— 
sum of money on his wife for her separate use. By the law of Dtschar 9 e - 
Batavia no man ia gjb contract excluding a community of goods has Effect of 
any effect as regards third parties until registered in the courts of ^charge* 
tfiat country. The contract in question had never been so regis- 
tered ; but it was nevertheless held that the wife of the bankrupt 
was entitled to prove against his estate for the sum settled. The 
ground of the decision was, of course, that the provision of the 
foreign law as to registration did not affect the validity of the 
contract, but only the remedy of those claiming under it ; and 
that all questions of the priority of creditors must be determined 
by the law of the country where the bankruptcy takes place. If 
it had been held that the debt was not provable, it would of coutsc 
have followed that the bankrupt’s discharge had no effect upon 
it ; and his after-acquired property would still have been subject 
to the claim. (a) ‘‘The contention is,” said Mellish, L.J., “that 
the effect of the Batavian law is this, that, although there is a 
contract between the husband and the wife, there is none as 
respects third parties. I have great difficulty in understanding 
that argument. It is admitted that, as between husband and 
wife, there is a debt and a binding contract. Then what is the 
meaning of saying it shall not be binding as between third parties, 
or it shall not affect third parties ? Surely it only means that in 
an administration of the assets of the husband in bankruptcy this 
claim is to be. postponed to the claim of all other parties ? ”(&) 

The latter was, no doubt, the true construction of the Batavian 
law ; and the provision, which thus assumed to govern the remedy 
alone, was rightly disregarded in an English court. Had the law 
of Batavia, on the other hand, provided that a contract entered 
into without certain prescribed formalities, should be void alto- 
gether, there can be no doubt that the English bankruptcy law 
would not have admitted its proof. 

The release of a surety by alteration of the; contract with t he Discharge of 
principal debtor furnishes another instance of the discharge of a oYjIiguXion. 
contract otherwise than by performance, or by the indirect opera- 
tion of rules of procedure. By analogy with the bankruptcy 
decision just cited, such a discharge by the law of the place where 
the surety entered into his obligation should be accepted in all 
countries alike. In cases where the surety’s contract is to pay in 

(a) Ex parte Melba urn. In re Melbourn (1870), L. R. 6 Ch. 64 ; 40 L. J. Bank. 25. 

( b ) (1870), L. R. 6 Ch. 69. 
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' Part III. a different country from that where he enters into his agreement 
Acm some doubt may be felt ; but inasmuch as the discharge by the 
Cap. VIII. action of the principals is neither a mode of performance nor a 
Contract — substitute for it, the law of the place? where the contract was made 
Di schar ge. geems the proper one to govern. The point is barren of authority, 
but it is quite clear that the lex fori can have nothing to do with 
the matter ; and this inherent liability to discharge is in reality 
one of the incidents of the obligation which the lex contractus 
claims to decide. It has been already said that this lex contractus 
is selected by the intention of the parties, but that frima facie it 
will be the law of the place where the contract is entered into.(o) 
This principle, that the law which was originally intended to 
govern the nature of the obligation must decide what is and what 
is not a discharge, is applicable in strictness only to those dis- 
charges the liability to which was not necessarily foreseen as an 
incident of the contract, and which are not brought about by the 
will and choice of the parties themselves. A contract may, in a 
certain sense, be discharged by a novation ; which is not a per- 
formance, but may be regarded as an agreed substitute for per- 
Dischargc by formance. There can be no doubt that a novation discharging 
** the original obligation, and putting a new one in its place, if 
made according to the law of the place where performance 
was intended to take place, would be regarded as valid even in 
the courts of the original place of celebration. Nor can any good 
reason be assigned why equal effect should not be given to a 
release, extinguishment, or novation made in any other country' 
in accordance with the lex loci ; except the argument which 
claims respect for the inherent liability to discharge^ the inherent 
permanence of the original obligation. The inherent nature of 
the obligation ought, no doubt, to be strong enough to prevail 
against all incidents of law or fact except the will, expressed in 
action, of the contracting parties ; but they are unquestionably 
competent to put an end to it whenever they please, and may 
reasonably suppose that an act or contract according to the forms 
of the place where they happen to be is the most effectual way of 
doing so. Accordingly, it is said by Lord Brougham in Warrender 

(a) The question of the liability of a surety, and its transmission to his heir, is, 
it may bo remarked, the only subject on which any indication is found in Roman 
jurisprudence of private international law. “ The heir of a fide-promissor ,” said 
Gaius, “ is not bound by the contract of suretyship ; unless the question of a 
foreign fide ’promisor is under consideration, and the law of his State differs from 
ours on this point ” (Gains, III. 120 ; see ibid. HI. 90). It is probable, howevor, 
that Gaius contemplated the cast* of a contract made abroad, in the State to which 
all the parties belonged ; and meant merely that in the event of the contract of 
suretyship coming before the praetor peregrmus, ho would not adopt the Roman 
law simply as the lex fori. [See, however, Phillipson, Inter. Law and Custom of anc. 
Greece and Rome (1911), voi. i. eh. xi. and xii.]. 
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V. Warrender,(a) combating the contention that a Scotch divorce Part III. 
was incompetent to dissolve the marriage in England of a domiciled AcT8, 
Scotchman : “ In what other contract of a nature merely personal Cai*. VIII. 
— in what other transaction .between men — is such a rule ever Contract— 
applied ? such an arbitrary and gratuitous distinction made ? such 
an exception raised to the universal position, that things are to 
be dissolved by the same process whereby they are bound together ; 
br, rather, that the tie is to be loosened by reversing the operation 
which knit it, but reversing the operation according to the same 
rules ? What gave force to the ligament ? If a contract for sale 
of a chattel is made, or an obligation of debt is incurred, or a chattel 
is pledged in one country, the sale may be annulled, the debt 
released, and the pledge redeemed by the law and by the forms 
of another country in which the parties happen to reside, and in 
whose courts their rights and obligations come in question ; unless 
there was an express stipulation in the contract itself against such 
avoidance, release, or redemption/’ The word “ reside" is used 
in the passage just cited, blit should not be taken as implying any 
necessity that the parties should be domiciled in the country where 
the avoidance, release, or redemption takes place. In the case 
before Lord Brougham, the question was as to the liability to dis- 
solution of a mamiage contract, which differs essentially, as has been 
already pointed out, (ft) from the commercial contracts of every- 
day life. Such instances as the release of a debt, the redemption 
of a pledge, or the annulling of a sale are themselves in the nature 
of contractual acts ; and as to these the law of the domicil of 
the parties has nothing to do either with their capucity to act or 
the necessary Jonns and mode of acting. 

(18155), 9 Bligli, 89, at i>. 124. 


(h) Antt, i>. :m. 
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APPENDIX [A) TO CHAPTER VIII. 

YORK- ANTWERP RULES, 1890. 

* 

Rule I. — Jettison of Deck Cargo. 

No jettison of deck cargo shall bo made as good general average. 

Every structure not built in with the frame of the vessel shall be con- 
sidered to be a part of the deck of the vessel. 

Rule II. — Damage by Jettison and Sacrifice for the Common Safety. 

Damage done to a ship and cargo, or either of them, by or in consequence 
of a sacrifice made for the common safety, and by water which goes down 
a ship’s hatches opened or other opening made for the purpose of making a 
jettison for the common safety, shall be made good as general average. 

Rule III. — Extinguishing Fire on Shipboard. 

Damage done to a ship and cargo, or either of them, by water or other- 
wise, including damage by beaching or scuttling a burning ship, in extin- 
guishing a lire on board the ship, shall be made good as general average ; 
except that no compensation shall be made for damage to such portions of 
the ship and bulk cargo, or to such separate packages of cargo, as have been 
on fire, (a) 

Rule IV.— Cutting away Wreck. 

Lons or damage caused by cutting away the wreck or remains of spars, or 
of other things which have previously been carried away by sea-peril, shall 
not be made good as general average. 

Ritjje V. — Voluntary Stranding. 

When a ship is intentionally run on shore, and the circumstances arc such 
that if that course were not adopted she 'would inevitably sink, or drive on 
shore or on rocks, no loss or damage caused to the ship, cargo, and freight, 
or any of them by such intentional running on shore shall be made good as 
general average. Rut in all other cases where a ship is intentionally run on 
shore for the common safety, the consequent loss or damage shall be allowed 
as general average. 

Rule VI. — Carrying Press of Sail.— Damage to or Loss of Sails. 

Damage to or loss of sails and spars, or either of them, caused by forcing 
a ship off the ground or by driving her higher up the ground, for the common 
safety, shall be made good as general average ; but where a ship is afloat, 

(a) These words came under the consideration of the Court in Qreenshields, 
Come tfc Co. v. Stephens (1908), 1 K. B. 51. It was held by the Court of Appeal 
that they meant simply so much of the cargo as had actually been ignited ; and 
they rejected the contention that if the cargo was carried in different holds, the 
contents of each hold formed one portion under the rule. The House of Lords 
(1908), A. 0. 431, by mplication adopted the same view. 
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no loss or damage caused to the ship, cargo, and freight, or any of them, by 
carrying a press of sail, shall l>e made good as general average. 

Rule VII. — Damage to Engines in Refloating a Ship. 

Damage caused to machinery and boilers of a ship, which is ashore and in 
a position of periL in endeavouring to refloat, shall be allowed in general 
average, when shown to have arisen from an actual intention to float the 
ship for the common safety at the risk of such damage. 

Rule VHI. — Expenses of Lightening a Ship when Ashore, and 
Consequent Damage. 

When a ship is ashore and, in order to float her, cargo, bunker coals, and 
ship’s stores, or any of them, are discharged, the extra cost of lightening, 
lighter hire, and reshipping (if incurred), and the loss or damage sustained 
thereby, shall be admitted as general average. 

Rule IX. — Cargo, Ship's Materials, and Stores Burnt for Fuel. 

Cargo, ship’s materials, and stores, or any of them, necessarily burnt for 
fuel for the common safety at a time of peril, shall be admitted .n general 
average, when and only when an ample supply of fuel had be. provided ; 
but the estimated quantity of coal that would have f>een consumed, calcu- 
lated at the price current at the ship's last port of departure at the dale of 
her leaving, shall be charged to the shijmwner, and credited to the general 
average. 

Rule X. Expenses at Port of Refuge, At. 

(a ) — When a ship shall have entered a port or place of refuge, or shall have 
returned to her port or place of loading, in consequence of accident, sacrifice, 
or other extraordinary circumstances, which render that necessary for the 
common safety, the expenses of entering such port or place* shall be admitted, 
as general average ; and when she shall have sailed thence with her original 
cargo, or a part of it, the corresponding expenses of leaving such port or 
place, consecfhent upon such entry or return, shall likewise be admitted as 
general average. # 

(ft)— The cost of discharging cargo from a ship, whether at a port or place 
of loading, call, or refuge, shall be admitted as general average, when the 
discharge was necessary for the common safety or to enable damage to llm 
ship, caused by sacrifice or accident during the voyage*, to be repaired, if the 
repairs were necessary for the safe prosecution of the voyage. 

(c) — Whenever the cost of discharging cargo from a ship is admissible as 
general average, the cost of reloading and storing such cargo on hoard the 
said ship, together with all storage charges on such cargo, shall likewise bo 
so admitted. But when the ship is condemned or docs not proceed on her 
original voyage, no storage expenses incurred after t lie? date of the ship’s 
condemnation or of the abandonment of the voyage shall be admitted as 
general average. 

(d) — If a ship under average be in a port or place at which if is practicable 
to repair her, so as to enable her to carry on the whole cargo, and if, in order 
to save expenses, either she is towed thence to some other port or place of 
repair or to her destination, or the cargo or a portion of it is transhipped 
by another ship, or otherwise forwarded, then the extra cost of .such towage, 
transhipment, and forwarding, or any of them tup In the amount of ihe extra 
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expense saved) shall be payable by the several parties to the adventure in 
proportion to the extraordinary expenses. , 

Rule XI. — Wages and Maintenance of Crew in Port of 
Refuge, &o. 

When a ship shall have entered or been detained in any port or place, 
under the circumstances, or for the purpose of the re f pairs, mentioned in 
Rule X., the wages payable to the Master, Officers and Crew, together with 
the cost of maintenance of the same, during the extra period of detention* 
in such port or place until the ship shall or should have been made ready to 
proceed on her voyage, shall be admitted as general average. But when 
the ship is condemned or does not proceed on her original voyage the wages 
and maintenance of the Master, Officers, and Crew, incurred after the date 
of the ship’s condemnation or of the abandonment of the voyage, shall not 
be admitted as goneral average. 

Rule XII. — Damage to Cargo in Discharging, &c. 

Damage done to or loss of cargo necessarily caused in the act of discharging, 
storing, reloading, and stowing shall be made, good as general average, when 
and only when the cost of those measures respectively is admitted as general 
average. 

Rule XIII. — Deductions from Cost of Repairs. 

In adjusting claims for general average, repairs to be allowed in general 
average shall be subject to the following deductions in respect of “ new or 
old,” viz. : 

In the ease of iron or steel ships, from date of original register to the date 
of accident, — 

Up to 1 year old (.4). 

All repairs to be allowed in full, except painting or coating of bottom 
from which one-third is to be deducted. 

Between 1 and 3 years (B). 

t 

One-third to be deducted off repairs t<o and renewal of Woodwork of Hull, 
MastH and Spars, Furniture, Upholstery, Crockery, Metal and 0 lass ware, 
also Sails, Rigging, Ropes, Sheets, and Hawsers (other than wire and chain) 
Awnings, Covers, and Painting. 

One-sixth to be deducted off Wire Rigging, Wire Ropes and Wire Hawsers, 
Chain Cables and Chains, Donkey Engines, Steam Winches and connections, 
Steam Cranes and connections ; other repairs in full. 

Between 3 and G years ((■). 

Deductions as above under Clause B, except, that one-sixth be deducted 
off Ironwork of Masts and Spars, and Machinery (inclusive of boilers and 
their mountings). 

Between 6 and 10 years (D). 

Deductions as above under Clause C. except that one-tliird be deducted 
off Ironwork of Masts and Spars, repairs to and renewal of all Machinery 
(inclusive of boilers and their mountings), and all Hawsers, Ropes, Sheets, 
and Rigging. 
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m Behoeen 10 and 15 years (E). 

One-third to be deducted off all repairs and renewals, except Ironwork 
of Hull and Cementing and Chain Cables, from which one-sixth to be deducted. 
Anchors to be allowed in full. • 
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» Over 15 years (F), 

One-third to be deducted off all repairs and renewals. Anchors to be 
allowed in full. One-sixth to be deducted off Chain Cables. 


Generally (G). 

The deductions (except as to Provisions and Stores, Machinery, and 
Boilers) to l>o regulated by the age of the ship, and not the age of the parti- 
cular part of her to which they apply. No painting bottom to bo allowed if 
the bottom has not been painted within six months previous to the date of 
accident. No deduction to be made in respect of old material which is 
repaired without being replaced by new, and Provisions and Stores which 
have not been in use. 

In the ease of wooden or composite ships : 

When a ship is under one year old from date of original register, at t lie 
time of accident, no deduction new’ for old shall be me- a- After 
that }HTiod a deduction of one-third shall be made, with the fol- 
lowing exceptions : 

Anchors shall be allowed in full. Chain cables shall be subject to a deduc- 
tion of one-sixth only. 

No deduction slujl be made in resect of provisions and stores which bad 
not been in use. 

Metal sheathing shall be dealt with, by allowing in full t he cost of a weigh t 
ecpial to the gross weight of metal sheathing st-ripjxd off. minus the 
proceeds of t I k** old metal. Nails, felt and labour metalling are 
subject to a deduction of one-third. 

In the case of Ships generally : 

In the case of all ships, the cxjkmikc of straightening bent ironwork, in- 
cluding labour of taking out and replacing it. shall be allowed in full. 

Graving dock dues, including expenses of removals, cartages, use shears, 
stages, and graving dock materials, shall be allowed in full. 

Rule XIV. — Temporary Retains. 

No deductions “ new for old L” shall be made from the cost of temporary 
repairs of damage allowable as general average. 

Rule XV. — Loss of Frekhit. 

Loss of freight arising from damage to or loss of cargo shall be made, good 
as general average, either when caused by a general average act, or when t he 
damage to a loss of cargo is so made good. 

Rule XVI.- Amount to be made wood for Cauoo Lost ok 
Damaged by Sacrifice. 

The amount to be made good as general average for damage or loss of 
goods sacrificed shall be the loss which the owner of the goods has sustained 
thereby, based on the market values at the date of the arrival of the vessel 
or at the termination of the adventure. 
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Rule XVII. — Contributory Values. 4 

The contribution to a general average shall be made upon the actual values 
of the property at the termination of the adventure, to which shall be added 
the amount made good as general average for property sacrificed ; deduction 
being made from the shipowner’s freight and passage-money at risk, of such 
port charges and crew’s wages as would not have beenc'ncurrcd had the ship 
and cargo been totally lost at the date of the general average act or sacrifice, 
and have not been allowed as general average ; deduction being also mado 
from tho value of the property of all charges incurred in respect thereof 
subsequently to the general average act, except such charges as are allowed 
in general average. 

Passengers’ luggage and personal effects, not shipped under bill of lading, 
shall not contribute to general average. 

Rule XVIII. — Adjustments. 

Except as provided in the foregoing rules, the adjustment shall be drawn 
up in accordance with the law and practice that would have governed the 
adjustment had the contract of affreightment not contained a clause to pay 
general average according to these Rules. 
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APPENDIX (B) TO CHAPTER VIII. 

LONDON CONFERENCE RULES OF AFFREIGHTMENT, 1893. 

1. The shipowner shall not be responsible for loss or damage arising from 
the act of God, perils of the sea, or other navigable waters, barratry of the 
master or crew, enemies, pirates, civil commotions, robbers, thieves, arrest 
or restraint of princes, rulers or people, riots, strikes, or stoppage of labour, 
capture or seizure or arrest under civil process ; nor from lire on board, in 
hulk or craft or on shore, collisions, stra ridings, explosions, breakdown of 
machinery or tackle, or other accidents at sea, in other navigable waters, or 
in port, even when occasioned by negligence, default, or error in judgment 
of the pilot, master, crew, or other servants of the shipowner; nor from 
heating, decay, putrefaction, rust, sweat, change of character, drainage, 
leakage, breakage, or any loss or damage arising from the nature of the 
goods, or the insufficiency of packages, or vermin ; nor for land damage ; 
nor for the obliteration, errors, insufficiency, or absence of mai l , numbers, 
address, or description ; nor for risk of hulk, craft, or transhipment. 

2. The shipowner shall be responsible for loss or damage arising from any 
unlit state of the vessel to receive the goods, or any unseaworlhiness of the 
vessel when she sails on the voyage. But any latent- defect in hull, machinery, 
equipment, or fittings, shall not be considered unfitness or unseaworthiness, 
provided the same do not result from want of due diligence of the* shipowner, 
or of the ship’s husband or manager. 

3. The shipowner shall he responsible for Joss or damage arising from want 
of reasonable care and skill in the loading, stowage, or discharge of the goods. 
Shipowners’ responsibility to cease on delivery from the ship’s tackle. 

4. The ship to be at liberty to call at any port, in order, to sail without 
pilots, and to tow T and assist vessels in distress, and to deviate for the pur- 
pose of saving life or property. 

5. General average payable according to York -Antwerp rules. 0 

Adopted by the Association for the Reform and Codification of flu Law 
of Nations at their London Conference, 1893. 
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APPENDIX ( C ) TO CHAPTER VIII . 

GLASGOW MARINE INSURANCE RULES, 1901. 

(Adopted at the Glasgow Conference of the International Law 
Association, 1901.) 

I. — Total Loss. 

1. An insurance against total loss includes a constructive as well as an 
actual total loss unless a different intention is shown in the policy. 

2. Where by a peril insured against an insured subject is destroyed, or so 
damaged as to cease to be a thing of the kind insured, there is an actual 
total loss. 

3. Where by a j>eril insured against the owner of an insured subject has 
been wholly deprived of it, and either there is no reasonable prospect of 
recovering it, or it can only be recovered on paying charges upon it exceeding 
the recovered value, for which the assured is not otherwise liable, there is 
an actual total loss, although the subject may still exist. 

4. Where by a peril insured against the owner of an insured subject is 
deprived of the possession or of the control and use of it indefinitely, there 
is a constructive total loss of the subject. 

tf. Where by a peril insured against a ship is so damageU or so placed that 
the cost of recovering and repairing her would exceed three-fourths of her 
sound value before the disaster, there is a constructive total loss of the ship. 

(a) The cost of recovery and repair is to be estimated with reference to 
the circumstances at the time to which the estimate relates ;(a) 
including the cost of prudent temporary repairs and removal to a 
port of repair, and also any necessary expenses of obtaining money, 
but not including wages or provisions for the ship's crow at the 
port of repair. 

(b) in making the comparison no deduction is to be made from the cost 

of repairs in respect- of new for old, or in respect of general average 
contributions which have become payable by other interests towards 
the cost of repairs ; but deduction is to be made of contributions 
which would be payable by other interests to expenses or sacrifices 
to be incurred or made after the time to which the estimate rclates.(a) 

(c) Where the ship has been valued in the policy that value shall be 

deemed to be her sound value unless otherwise expressly agreed in 
the policy. 

fi. In the following cases there is a constructive total loss of cargo : 

(1) Where owing to perils insured against goods are left at a port short 
of their destination because they cannot be carried forward ; or because if 
carried forward they would not arrive at the destination merchantable as 
things of the kind insured. 

(2) Where by perils insured against the goods are lost or damaged to the 
extent of three-fourths of their insurable value. 

(3) Where by perils insured against the carrying ship is an actual or con- 


(«) See Rule 7. 
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structive total loss, and the goods are not forwarded under the original p ART m. 
.contract of carriage, and they can only be brought to their destination by Acts. 
incurring expenses which would exceed tliree-fourtlis of their gross value „ ~~ 
on arrival less the expenses of selling. C ap. Mil. 

The estimate of expenses is to include all expenses of recovering and pre- 
serving the goods and all forwarding freight which would be incurred after 
the time to which *the estimate relates, (a) but not any salvage or other 
expenses, or general average contributions, incurred in respect of the goods 
• before that time. 

7. Where notice of abandonment lias been given to the insurer, as herein- Time for 
after required, the estimate of whether the insured subject was a constructive estimating 
total loss is to be made as at the date of giving that notice. Where notice totliMosH 1 ' 0 
of abandonment lias become unnecessary the estimate is to be made as at 

the date of the sale or other event which made it unnecessary. 

Notice of Abandonment. 

8. The assured cannot abandon and claim as for a total loss, unless the 
insured subject has become an actual or constructive total loss. 

9. Where there is a constructive total loss of an insured subject, the 
assured is entitled to claim payment of the full amount insured if he lias 
duly given notice that he abandons to the insurer the interest in . ho subject 
insured by him. Failing such notice, the assured can only Unit as for a 
partial loss, except in the cases mentioned in liule 10. 

(a) The notice must be given to the insurer with reasonable diligence 
after receipt by the assured of information of the loss ; allowing 
time for inquiry where the information is doubtful. 

(h) The notice may be given in any manner, but must, indicate the 
intention of the assured to abandon the insured interest in the 
subject insured unconditionally. 

10. Where the interest of the assured in the insured subject has been Where notice 
justifiably sold before he has had full opport unity of abandoning it to the not noces- 
insurer, and generally where no benefit could arise to the insurer if notice 

of abandonment were given to him, such notice is not necessary, and the 
assured may edaim payment in full without it. 

Also notice of abandonment is not necessary from an insurer to a re-insurer. 

11. Neither the right to abandon and claim payment in full nor the right 
to refuse to accept abandonment is prejudiced by efforts made by the assured 
or insurer to save or diminish the loss of the tiling insured. 

Effect of Abandonment. 

12. Where abandonment of the subject insured 1ms been acc pled, or 
where there is an actual or constructive total loss, the insurer becomes entitled 
on payment of the full amount insured to his rateable proportion of all that 
remains of the assured's interest in the subject insured, as from the time 
of the casualty which caused the' loss; and also to be subrogated in like; 
proportion to all the rights and remedies of the assured in resjxrt of that 
interest or the loss thereof. 

13. Where freight is earned by the ship by continuing a voyage after Freight 
becoming transferred to the insurer of ship as aforesaid, the freight so earned earned after 
is to be apportioned lx? tween the assured and the insurer of Hhip, in propor- ° n 
lion to the distances run by the ship in earning that freight before and after 

the casualty. 

(a) Sec Rule 7. 
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If part of the freight for the voyage has been received in advance, only so 
much of the freight earned by continuing the voyage will belong to the assuned, 
as, having regard to the freight received in advance, will give him his pro 
rata share of the whole. 

Effect upon Freight Insurances. 

14. For the purposes of an insurance of freight, any freight apportioned 
to an insurer of ship under the circumstances stated in Rule 13 is to be 
deemed to bo lost. 

15. Where freight for a voyage is insured generally, there is a total loss 
of freight if by perils insured against the cargo has become an actual or 
constructive total loss, and no goods bearing freight can be profitably sub- 
stituted and earned to the destination. 

Where specific or chartered freight is insured, there is a total loss if, having 
regard to the freight contract, no part of that freight can bo earned. 

In either case, there is a total loss of freight if the ship has by perils insured 
against become an actual or constructive total loss, and no part of the cargo 
can be forwarded to the destination except at an expense to the shipowner 
which would exceed the freight there payable. The expense to be estimated 
for this purpose shall include all exposes of forwarding the goods which 
would have to be incurred by the shipowner as from the time when the 
voyage of his ship was given up. 

Rut if in any case pro rata freight has become payable the loss of freight 
is not total. 

11. — Partial Loss of Ships : Deductions. 

16. The deductions from the cost of repairs in respect o’f new for old, for 
ascertaining the amount of a partial loss of silip, shall be those allowed by 
Rule Xlll. of the York-Anfwerp Rules of (Jen oral Average. 

111.'— Effect of Un seaworthiness, &c. 

17. An insurer is not liable for loss or damage brought about by the wilful 
act of the assured himself, even though the proximate cause may have been 
a peril insured against. 

18. An insurer is not liable for loss or damage caused proximately by any 
inherent vice, weakness or nature, or unsoundness in condition, of the subject 
insured, or of the thing on which the safety of the subject insured depends. 

J9. Upon any insurance for a voyage of a ship or of any interest dependent 
upon the ship, the assured warrants as follows : 

(1) That where the insurance first attaches in port all reasonable care 

has been taken to make the ship then in a fit condition to lie there. 

(2) That all reasonable care w r ill bo taken to make the ship fit and 

properly manned, equipped, and documented for her voyage. 
Provided that where the voyage includes more than one stage, it 
will suffice that reasonable care be taken to make the ship fit and 
properly manned, equipped, and documented at the beginning of 
each stage for that stage. 

In case of any breach of this warranty the insurer is not liable for any 
^rs or damage consequent thereon, although proximately caused by a peril 
insured against. But the insurance is not conditional on performance of 
the warranty, and is not affected by a breach thereof, except as above stated ; 
and except as above provided, there is not any warranty of the fitness of the 
ship by the assured. 
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In a policy on cargo there is no implied warranty as to the seaworthiness 
of thp ship. 


IV. — Rouble Insurances. 


Part III. 
Acts. 


Cap. VIII. 


20. Where an interest is insured against the same risk for tho same assured — 

by two or more insurances for amounts which together exceed the agreed or 
insurable value of that interest, there is a double insurance. The assured 

may in such a case recover in respec t of a loss under any of the policies 
covering it, in any order, unless lie has already received indemnity for tho 
loss as estimated upon the valuation in that policy. 

21. Where in a case of double insurance one or more of the insurers have Contribution, 
duly paid a loss, they are entitled to contributions thereto from the insurers 

on the other policies which cover the loss, so that the amount paid shall be 
distributed over the whole, as follows : 

(a) Where the policies are unvalued or agree in their valuations, tho 

contribution is to be in proportion to the amounts insured ; 

(b) Where the valuations in the policies differ, then : 

(1) In ease of partial loss, the contribution is to be in proportion to 
the liabilities under the several jndicies in respeet of that loss; 

(2) In case of total loss, so much of the amount paid under any 
policy as is ascribable to the part of the valuation therein 
which is covered by other policies, is to be contribute ? to by 
those policies in proportion to their liabilities in revn [ thereof. 

22. The assured cannot claim any return of premium in cases of double Premium, 
insuranee where the risk lms attached. 
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CHAPTER IX. 

TORTS. 

The question of the proper law applicable to an action based upon 
a tort committed abroad, and of the proper forum in which that 
law should be applied, has not risen so frequently as the corre- 
sponding doubt with respect to contracts, but has nevertheless been 
the subject of late years of careful judicial consideration. It may 
be conveniently considered under three heads : — (i.) Jurisdiction 
with respect to torts, (ii.) the measure of the wrong done, (iii.) the 
measure of the remedy. 

(i.) Jurisdiction with respect to Torts. 

The formal distinction between local and transitory actions, 
arising from the old rules as to venue, has been already sufficiently 
considered ;(«) and it need only be remarked that it operated 
upon actions based on tort in exactly the same way as upon actions 
based on contracts. Thus an action for a trespass or other tort to 
foreign land was formerly excluded from the English courts, not 
on any principle of private international law, but ostensibly on the 
technical ground that it was absolutely necessary, for purposes 
of procedure, that the locality of the alleged grievance should be a 
country within English jurisdiction, where the action in question 
could be tried according to English law. This was first definitely 
held in Skinner v. East India Company, (b) so long ago as 1665 ; 
but the soundness of the rule was subsequently questioned by 
Lord Mansfield, (e) who made a distinction between actions which 
concerned the title to or possession of foreign immovables, and 
actions for personal damages for torts to those immovables. The 
full effect of the existing rules as to venue was not recognised in this 
expression of opinion, which was distinctly over- ruled in Doulson 
v. Matthews, (d) The last-mentioned case re-established the strict 
rule which prohibited the bringing of such an action in an English 
court, but on the technical ground of the rules as to venue only. 

(а) Ante . p. 323. « 

(б) (1605), Cowp. 167. 

(c) Mostun v. Fabrigas (1774), 1 Cowp. 161. 

( d ) (1792), 4 T. R. 503. 
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The abolition by the Judicature Act (a) of the rules as to local Part III. 
ve*iue had the effect of re-opening the question. In the first case AcTa * 
decided after this alteration in the law (6) the litigants had by Cap. IX. 
agreement waived any objection to the jurisdiction of the Court Torts— 
that might otherwise have been taken, or the point would have 
directly arisen. %The action was brought by an English company, Abolition of 
who owned a pier in Spain, against an English shipowner for 
damage done to the pier by the vessel coming into collision with it. 

The pier was, of course, an integral portion of Spanish soil ; and 
after laying down the general rule, that no action can be main- 
tained in England for a wrongful act. unless it is wrongful both bv 
English law and by the law of the place where it was committed, 

Mellish, L.J., proceeded as follows : “ Whether the rule as to 
wrongful acts to immovable property in a foreign country does 
not go still further, and prevent an action from being brought at 
all, is a question which it is not necessary to determine in this 
case ; because, having regard to the consent of the parties »nd the 
agreement that has been come to. no objection to the jurisdiction 
could be taken.” So it was said by James, L.J., in the same case, 
that had it not been for the agreement of the parties, very grave 
difficulties might have arisen as to the jurisdiction of the Court to 
entertain any •action or proceedings whatever with respect to 
injuries done to foreign soil. The question in the most direct 
form was, however, raised in the case of British South Africa Coni’ 
pony v. Companhia dc Mozambique (c) in 1893, when it was defi- 
nitely decided by the House of Lords that, no action was maintain- 
able in this country for a tort to foreign land, and t hat, although 
the domicil of the defendant company was English, and it was 
alleged that no competent tribunal existed in the situs. The 
distinction drawn by Lord Mansfield in Mostyn v. Fabriqas was 
rejected. The then existing authorities arc 1 so fully examined in 
the judgments that it is unnecessary to repeat them here. It. is 
now conclusively settled that the English Courts will decline to 
entertain an action for injury to foreign immovables, not upon 
any technical rule peculiar to this country, but upon the ground 
of the absence of the jurisdiction. The same rule seems to be 
accepted in the jurisprudence of the United States. (d). 

The question of the jurisdiction of English Courts to try actions 
based on torts to foreign immovables, formerly regarded as de- 
pending upon the history of the law as to venue (c) has thus been 

(a) 38 & 39 Viet. c. 77 ; Order XXXVI. r. I . 

(b) The M. Moxham (1875), L. R. 1 P. D. 107. (r) (1893), A. C. 002. 

* (d) Story, Conflict of Laws, §§ 551-554. See ante , pj>. 191-194. 

\e) For the history of English law as to locality of actions, see l Smith, Leading 
Cases (1903), pp. 615 seq. 
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Part III. now placed upon broader principles. Personal torts, which were 
Act8, transitory and not local in their nature, were of course not affected 
Cap. IX. by the old restriction. There was at one time, however, another 
Torts— cause which might be regarded as limiting the jurisdiction with 
Jur isdict ion . re spect to certain personal trespasses, as assault. In the form of 
Personal declaration for assault which was in use before <the Common Law 
torts. ^ Procedure Act, 1852, the assault was required to be laid and proved 
peace^ ngS contra peteem regis ; a condition which of course could not be 
strictly complied with if it had taken place without the jurisdiction ; 
and Lord Mansfield expressed a doubt whether this would not 
exclude the competency of the English Courts to try such cases 
at all.(a) So far as this doubt was a technical one, based on the 
necessities of English procedure, it has of course been removed ; 
nor does it in fact seem to have had any foundation in international 
principles. “ The right of all persons,” said Selwyn, L. J., “ whether 
British subjects or aliens, to sue in the English courts for damages 
in respect of torts committed in foreign countries, has long since 
been established, and . . . there seems to be no reason why aliens 
should not sue in England for personal injuries done to them by 
other aliens abroad, when such injuries arc actionable both by the 
law of England and also by that of the country where they are 
committed ; and the impression which had prevailed to the 
contrary seems to be erroneous.” (&) Deferring for the present 
the subject of the measure of the wrong done, or of the remedy 
available, the question of jurisdiction seems to be put beyond 
all reasonable doubt ; and it may therefore be assumed that an 
English Court has a right to entertain all actions for personal 
wrongs, wherever and by whomsoever committed, (c) without any 
breach^ither of the comity of nations or the technical requirements 
of English law. 

The act complained of, however, must be actionable by English 
law, and wrongful (or not justifiable) by the law of the place where 
it was committed. (d) It need not, according to the case last cited 
(Machado v. Fontes), be actionable by the law of the place where it 
was committed ; but it must be an act which would not be 

(a) Mostyn v. Fabrigas (1774), 1 Sin. L. C. (1903) 591, at p. 608 ; 1 Cowp. 161. 

(b) The Halley (1867), I.. R. 2 P. C. 193, 202 ; The Amalia (1863), 1 Moo. 
P. C. N. S. 484. 

(c) Except, of course, torts done, authorised, or sanctioned by a sovereign 
Power: Buron v. Denman (1848), 2 Ex. 167. Cf. Walker v. Baird (1892), A. C. 
471 ; Poll v. Lord-Advocate (1899), 1 F. (Ct. of Sess.) 823. See also supra , p. 163. 

(d) Carr v. Fracis Times <1? Co. (1902), A. C. 176. Phillips v. Eyre (1870), 
L. R. 6 Q. B. 1, 28. Machado v. Fontes (1897), 2 Q. B. 231 ; 66 L. J. Q. B. 542. 
See also Skinner v. East India Co. (1665), 1 Cowp. 167 (a case involving trespass 
to the person) ; Blad's Case (1673), 3 Swan. 603 (trespass to goods and trover) ; 
Mostyn v. Fabrigas (1774), supra (false imprisonment) ; Scott v. Seymour (1862), 1 
H. & C. 219 (assault). Cf. also Evans rf? Sons v. Stein & Co. (1904), 7 P. (Ct. of 
Sess.) 65 ; “ Morocco Bound ” Syndicate v. Harris (1895), I Ch. 535. 
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authorised, justified, or excused there (a). It is true that Selwyn, Part III. 
L.J. (in The Halley ), uses the word “ actionable 99 with regard to ArTS * 
both laws ; but this point was not material to the case before Caw IX. 
him, and, in any event, thfc decision of the Court of Appeal in Torts— 
Machado v. Fontes puts the matter beyond doubt. It would seem Nature . 
logically to follow, that any defence to an action for tort, if good * 

, in the country where the tort was committed, would be good also 
in the courts of any other country. (See post. p. 453.) 

With respect to the high seas, it would appear that, originally Torts com- 
and independently of statute, the English Court of Admiralty high^ia!* 1 
exercised jurisdiction over all torts on the high seas .(h) And for 
the purposes of jurisdiction, it would seem that there is no dis- 
tinction between the high seas and other waters or harbours “ where 
great ships lie and hover, ”(c) though the last class of eases seems 
confined to wrongs (whether viewed as crimes or torts) committed 
on board British ships, regarded as “ floating islands.” 

The Fatal Accidents Acts, 1 840 to 1908 (9 & 10 Y\ c. 93; 

27 & 28 Viet. c. 95 ; and 8 Ed. VII. c. 7) apply for ; lie benefit of 
the representatives of a foreigner whose death was brought about 
by the negligence of the defendants or their servants upon the high 
seas, at all events if the defendants are British subjects. (rf) and 
perhaps also if they are not.(c) But the Admiralty Court (now 
the Probate, Divorce, and Admiralty Division) has not jurisdiction 
to entertain an action in rem for damages for loss of life under Lord 
Campbell's Act (9 & 10 Viet. c. 93), that jurisdiction not being 
transferred to the Court by 24 Viet. c. !().(/) 

It has been already shown, when dealing with cont racts, t hat Service out 
the question*of service out of the jurisdiction is entirely regiilated 

when allowed. 

(a) C f. also Scoff v. Seymour (1802), 1 H. & (’. 219. 

(ft) The. Volant (1842). I W. llob. 383; The Laejan or Mimax (1838). 3 lfugg. 

Adm. 418 ; The Hercules (1819), 2 Rod. 353 ; The Ruckus (I SOI). 4 C. Rob. 73 ; 

De Lovio v. Boil (1815), 2 Caliison, 398 (Am.). In the last-cited ease it was said 
by Story, J., that the English Court of Admiralty had jurisdiction over all torts 
committed on the high seas, and in harbours within the ebb and flow of the tide, 
quoting the Rlack Rook {temp, circa Edward 111.). 

(r) Bey. v. Carr (1882), 10 Q. R. I). 70 ; Reg. v. A why son (1808), L. R. I R. 

161. 107 ; Reg, v. Aliev (1872), 1 Moo. (\ C. 4 94 ; Reg. v. Jrtnof, c ited in Rrg. v. 

Anderson , p. 108. 

(< d ) Davidsson v. Hill (1901), 2 K. R. 000, per Kennedy and Phillimore, .1,1. , 
dissenting from the contrary view taken by Darling, .1., in Adam v. British and. 

Foreign Steamship Co. (1898), 2 Q. R. 430, and agreeing with Sir R. Phillimore 
in The Explorer (1870), L. R. 3 A. & E. 289. Thin was followed in a Scotch case, 

Connery v. Lanarkshire Tramways Co. (1905), 8 Sons, (‘as., 5th series, on the ground 
that if a claim is recognised by the lex Jerri as well as by the lex loci dr/icti 
commissi , it is immaterial that it is not recognised by the personal Jaw of the 
plaintiff. 

(e) Davids son v. Hill (1901), 2 K. R. 000. at p. 015, per Kennedy. .1., citing 
Mills v. Armstrong, The Bernina (1888), 13 App. Cos. 1. Cf. also Kendrick v. 

Burnett (1897), 35 Sc. L. R. 62. See. further, infra , p. 457. 

(/) The Vera Cruz (1884) (2), 9 P. R. 90; 10 App. (’as. 59, over-ruling The. 

Franconia (1877), 2 P. R. 163, C. A. 
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by Order xi. r. 1, of the Supreme Court Rules, which is intended 
by the Legislature as a complete code on the subject. (a) 

In actions for tort, the only jurisdiction to order service of writ 
’ or notice of writ abroad is in cases falling within Order xi. (R.S.C.) 

1 (a), (c), (f), (g ).(b) These sub-clauses are as follows : 

1. Service out of the jurisdiction of a writ* of summons or, 
notice (c) of a writ of summons, may be allowed by the Court or < 
a judge, whenever — 

(a) The whole subject-matter of the action is land, situate 
within the jurisdiction (with or without rents or profits) ; 
or 

(c) Any relief is sought against any person domiciled or ordinarily 
resident within the jurisdiction ; or 

(f) Any injunction is sought as to anything to be done within the 

jurisdiction, or any nuisance within the jurisdiction is 
sought to be prevented or removed, whether damages are 
or are not also sought in respect thereof ; or 

(g) Where any person out of the jurisdiction is a necessary or 

proper party to an action properly brought against some 
other person duly served within the jurisdiction. 

Under (f) leave for service abroad has been granted where an 
injunction was sought to restrain the defendant from publishing a 
libel within the jurisdiction. (d) 

Under (g) the test appears to be whether the action would reason- 
ably and properly have been brought against the defendants jointly 
at the time the writ was issued ; and not whether there is in fact 
a good cause of action against both.(e) 

(ii.) Measure of the Wrong Done. 

The English Court, having jurisdiction to entertain in the first 
instance any claim in respect of an alleged foreign tort, has next 
to ascertain whether the act complained of was in fact unlawful. 
By what law is it to be guided in so doing ? — the law of the country 
where the act was committed, or that of England, where the remedy 
is sought ? The answer to this has already indirectly been given. 

{a) lie. Eager (1883), 22 Oh. 1). 87. 

(b) Lenders v. Anderson (1883), 12 Q.B.D.50; Field v. Bennett (1880), ] T. L. R. 
374 ; 50 L. J. Q, B. 89 ; Croft v. King (1893), I Q. B. 419 ; Williams v. Cart- 
wright (1895), 1 Q. B. 419. It is insufficient that damages have been sustained 
within the jurisdiction (Shearman v. Findlay (1883), 32 \V. R. 122). 

(c) By Order XT. r. 0, notice of the writ can bo served when the defendant is 
neither a British subject nor in British dominions. 

(d) Taster v. Hawkins (1885), 15 Q. B. D. 080. Cf. Bree v. Marescanx (1881), 

7 Q. B. D. 434. 

(c) Wilted v. Galbraith (1893), 1 Q. B. 431 ; S. 0. on appeal, ibid., p. 577 ; not- 
withstanding the earlier case of Yorkshire Tannery Co. v. Eglinton Chemical Co. 
(1881), 33 W. R. 162. 



TORTS. 


453 


The action complained of must have been a legal wrong both by Part III. 

the law of the place where it was done, and by the law of England, AcTS * 

where the action for damages is brought. “As a general rule,” Cap. IX. 

said Willes, J., delivering the judgment of the Court of Exchequer Tort#— 

Chamber in Phillips v. Eyre\a) “ in order to found a suit in England Aaftfrc * 

for a wrong alleged to have been committed abroad, two conditions Tort must bo 

must be fulfilled. First, the wrong must be of such a character 

that it would have been actionable if committed in England ; and wrongful 

therefore, in The Ilalley. (b) the Judicial Committee pronounced hy Icx locu 

against a suit in the Admiralty founded upon a liability by the 

law of Belgium for collision caused by the act of a pilot whom the 

shipowner was compelled by that law to employ, and for whom, 

therefore, as not being his agent, lie was not responsible by English 

law. Secondly, the act must not have been justifiable by the 

law of the place where it was done.” So it is said by Mcllish. L.J., 

in the case of The M. Moxham (c) : “ The law respecting personal 

injuries and respecting wrongs to personal property appears to me 

to be perfectly settled that no action can be nmintaj .. d in the 

courts of this country on account of a wrongful act either to a 

person, or to personal property, committed within the jurisdiction 

of a foreign country, unless the act is wrongful by the law of the. 

country where* it is committed, and also wrongful by the law of 

this country.” The principle was followed to its full extent in 

Carr v. Francis Tina's d Co. .(d) when it was held by the House, 

of Lords that no action could be maintained for the seizure of 

British goods on board a British ship within the territorial waters 

of Muscat, under a proclamation issued by the Sultan of that 

State, and expressly declared by the same sovereign to have been 

lawful. 

But though it is necessary that the alleged tort should Be action- 
able by English law, and wrongful by the law of the place where 
it was committed, it is not necessary that it should be actionable 
there. In other words, the remedy there need not be civil, in order 
to give a civil remedy in England. It is sufficient that it should 
be not justifiable or excusable, there. (e) 

It. would seem logically to follow that any defence which would 
be valid in the country where* the alleged tort was committed 
ought to be recognised here. This would appear to be so, even 
when the act has been legalised bv cx post facto legislation ; but 

(«) (1870). L. It. 0 Q. B. 1. 28. 

(/,) (1807), L. R. 2 P. (\ 193. 

(c) (1870). L. It. 1 P. 1). 107, at p. 1 11. 

(</) Carr v. Fraud* Tina m «<* i'n. (1902), A. ('. 170. 

(r) Machado v. F unit s (1897), 2 Q. li. 231 ; 00 L. J. Q. W. 542. Cf. per Whit- 
man, .1., in Scoff v. Snjmonr (1802), 1 If. & < .-219. See also the eaws cited xnpra, 
p. 450, n. (d) 
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contra , where the lex loci only required that criminal proceedings 
should be taken and concluded before an action for damages was 
brought. (a) In Blad’s Case,(b) Lord Nottingham held that a 
seizure in Iceland, authorised by the Danish Government and 
valid by the law of the place, could not be questioned by civil 
action in England, although the plaintiff, an Englishman, insisted 
that the seizure was in violation of a treaty between this country 
and Denmark — a matter for remonstrance between the Govern- 
ments, not for litigation between the subjects. In Dobree v. 
Napier, (c) Admiral Napier having, when in the service of the 
Queen of Portugal, captured in Portuguese waters an English ship 
breaking blockade, was held to be civilly justified, by the law of 
Portugal and the law of nations, though his serving a foreign prince 
was contrary to English law, and subjected him to penalties under 
the Foreign Enlistment Act. So it was held that the master of an 
English vessel, indicted for an assault and false imprisonment, 
who had contracted with the Chilian Government to carry certain 
banished prisoners from Chili to Liverpool, and had in fact done 
so, after receiving and imprisoning the prisoners at Chili, could 
justify his acts under the authority of the Chilian Government in 
respect of all that had taken place within the local jurisdiction 
of Chili, but not in respect of the continued imprisonment when 
the ship had passed out of Chilian waters. (d) This was a case of 
criminal indictment, but the reasons of the decision would, of 
course, have been equally applicable to a civil action for false 
i mprisonment or trespass to the person. “ We assume/’ said Erie, 
C.J., “ that the Chilian Government could justify all that it did 

within its own territory, and we think it follows that the defendant 

* • 

can justify all that he did there as agent for the Government and 
under itS authority.” In Phillips v. Eyrc,(c) the last decision of 
importance on the subject, the defendant pleaded, to an action 
for false imprisonment and assault in the island of Jamaica, that 
since the grievances complained of a retrospective Act of indemnity 
had been passed by the Legislature of Jamaica, and it was held 
that this was a sufficient answer to the action ; although the 
defendant was at the time the Governor of Jamaica, and had 
assented to the passing of the Act, which could not have become 
law without his sanction. This case was decided upon demurrer ; 
but in the leading ease of Mostyn v. Fabrigas.(f) where an action 

(a) Scotf v. Seymour (1802), 31 L. J. Ex. 457 ; 32 L. J. Ex. 61 ; 1 H. & C. 219. 

(b) (1673). 3 Swan. 003 ; Bind v. Bamficld, ibid.. 604. 

(c) (1836), 2 Bing. N. 0. 781. 

(tf) R. v. Lesley ( I860), 29 L. J. M. 0. 97 ; Bell, 0. C. 220. 

(r) (1870), L. It. 6 Q. B. 1 ; S. C. L. R. 4 Q. B. 225 ; sec The Halley (1867), 
L. R. 2 1*. (’. 193, referred to bv Willes, J., in his judgment cited above. 

if) (1774). Cowp. 161 ; 1 Sni. L. C., (1903) 591. 
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was brought against the Governor of Minorca for a similar trespass, Part III. 
the # justilicatioii pleaded by the defendant, that he had acted under AcTSm 
the law of the island and solely in his official capacity, was negatived Cat. IX. 
by the jury, and the question of the extra-territorial operation of Twu— 
the local law did not therefore arise. It was, however, accorded Naturk 
an implied recognition by the Privy Council in Hart v. Gumpach.(a) 

In that case an action was brought, in the British Supreme Court 
•for China and Japan, for false and fraudulent representations made 
by the defendant, occupying an official post in the service of the 
Emperor of China, to the principal of the Foreign Board at Peking, 
respecting the conduct of the plaintiff as a professor in the college 
established there, which led to his dismissal by that Board. In 
ordering a new trial on the ground of misdirection, it was said 
that, if it were shown that, by the law and customs of China, 
officers in the service of the Government were absolutely protected 
in making reports concerning their subordinates, and that it was 
against the policy of that Empire to allow them to be questioned 
by any Court, it might be proper to hold that it would b. contrary 
to the comity of nations, and therefore contrary to public policy 
in the eyes of an English Court, to allow a British subject, who 
had voluntarily entered into the service of the Chinese Government , 
to maintain an> act ion for the representations in question. 

When the act complained of takes place in a locality over which Tort within 
no municipal law extends, so as to be competent to decide it» jurlHcJietioii? 1 
wrongful or innocent nature, it would seem (b) that the. lex fori 
must necessarily be followed, in the absence of any other with 
authority to speak. Thus, in an action by a submarine telegraph 
company against the foreign owners of a ship, for negligence and 
want of proper rare in navigating their ship, whereby the cable of 
the plaintiffs, stretching from Dover to Calais, was damaged by 
the defendants’ anchor, it was apparently assumed that the law 
of England was the proper measure of the negligence complained 
of, and of its actionable character, whether the injury was done 
to the cable within or without the limit of three miles from the 
English shore. (c) It could not, of course, be contended that the 
English Court had no jurisdiction to try an action for personal 


(a) (1873), L. R. 4 r. (*. 439. 403. 

\b) Story suggests (§ 423) that, with respect to such toils as these, each nation 
would either apply its ow n law r {i.c. the lex /or/), or would apply the same law that 
the nation to which tin* tort feasor belonged would apply if tho circumstances 
were reversed, following the rule of reciprocity. See The Girolamo (1834), 3 Hagg. 
Ad. 1 150. 

(r) Submarine Telegraph Co. v. Dickson (18(4), 15 (\ R. N. S. 7511. As to tho 
three-mile zone, see It. v. Kryn (1877), L. R. 2 Kx. I). 03, and the Territorial W aters 
Jurisdiction Act, 1878. In the case cited in the text it was alleged that the cable 
was lying in the high seas within the three-milo zone by virtue of a charter from 
the Crown. 
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Part III. damages, whatever the locality of the factum , on the principles 

AcT8 ‘ already explained ; and it did not appear that any law could* be 

Cap. IX. invoked to measure a tort committed on the high seas, or (in this 
Torts— case) on the soil at the bottom of the # high seas, but the law of the 

Remedy , forum in which the action was brought. Torts in the nature of 

collisions between vessels on the high seas are wrthin the original 
jurisdiction of the High Court of Admiralty, whatever the nationality 
of the parties, though it may be that the Court has a discretion 
whether or not it will interfere between litigants who are both 
the domiciled subjects of a foreign State ;(a) and by modem 
statutes, the same Court has been given jurisdiction over any 
claim for damage done by any vessel, whether to another vessel or 
to person or property in some other form. (6) These latter torts 
also were originally within the jurisdiction of the Admiralty Court, 
according to Sir R. Phillimore in The Sylph, (c) in which case the 
statutory jurisdiction just referred to was held to include the case of 
damage inflicted by a steamer on the River Mersey upon a diver 
during his employment at the bottom. The same jurisdiction had 
been already applied to a cause of damage against a ship for injury 
to a breakwater. [d) It is perhaps superfluous to repeat that in 
such a case, if the breakwater injured were an integral part of the 
soil of a foreign State, the question of jurisdiction will arise in a 
more serious form.(e) 

(iii.) Measure of the Remedy. 

Remedies ^ The general rule will be stated in its proper place,(/) that all 
f ex fori. y questions oi remedy or procedure belong to the lex fori ; and the 
theory of the remedy available in case of tort is, of course, no 
exception to the general rule. “ As to foreign laws,” says Willes, 
J., “ which affect the liability of parties in respect of bygone 
transactions, the law is clear that if the foreign law touches only 
the remedy or procedure for enforcing the obligation, as in the 
case of an ordinary statute of limitations, such law is no bar to an 
action in this country ; but if the foreign law extinguishes the 
right, it is a bar in this country equally as if the extinguishment 
had been by a release of the party, or an Act of our own Legisla- 
ture.^ ”(</) The question, in fact, is always whether the foreign law 
goes to the nature of the right, the essence of the obligation, or 

{a) Per Sir R. Phillimore, in The Mali Ivo (1869), L. R. 2 A. & E. 356. 

(6) 24 Viet. e. 10, s. 7 ; 3 & 4 Viet. c. 65. 

(c) (1867), L. R. 2 A. & E. 24. The law on this branch of the subject is exhaus- 
tively collected by Story in Do Lovio v. Boit (1815), 2 Gallison, 398. 

(d) The Uhla (1867), L. R. 2 A. & E. 29. 

(e) The M. MoxJuim (1876), L. R. 1 P. D. 107. See ante, p. 449. 

(/) Infra , chap. x. 

id) In Phillips v. Eyre (1870), L. R. 6 Q. R. 29. 
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whether it only affects the manner in which the right is to be 
enforced, or the obligation dissolved. If the latter is its true 
construction, it has no operation except in its own tribunals ; 
if the former, its decision must be respected by all Courts alike. 
In the words of Whiles, J.. which have been already cited, “ the 
civil liability arising out of a wrong derives its birth from the law 
of the place, and its character is determined by that law. There- 
fore, an act committed abroad, if valid and unquestionable by the 
law of the place, cannot, so far as civil liability is concerned, be 
drawn in question elsewhere, unless bv force of some distinct 
exceptional legislation, superadding a liability other than and 
beside that incident to the act itself/'(</) But if the law of the 
place make the act in quest ion an actionable wrong, it is actionable 
in English courts according to the English law and method of 
procedure. It can scarcely be said that the distinction between 
civil and criminal proceedings is one of remedy or procedure. An 
act which the law of the place forbids, and imposes a pen dvy on, 
is not necessarily an act for which the same law wo^.i give the 
aggrieved person an action for damages ; and therefore, though 
it may be a wrong by the law of the place where it was done, it 
may not be an actionable wrong. The question whether, under 
such circumstaiKfes, it would be an actionable wrong in an English 
court arose in Scott v. Seymour ;{b) but it was ultimately held to be 
unnecessary to decide it, inasmuch as the plea in dispute was con- 
strued not to amount to an averment that the wrong was not 
actionable at all in the civil courts of the country where, it was 
committed. Wight man, J.. expressed an opinion that, at any 
rate between British subjects, the fact that the local law gave no 
civil remedy for a wrong, which it nevertheless made crjmina), 
would not prevent an action for damages from being maintained 
in England. “I find no authority for holding, even if the Nea- 
politan law gives no remedy for an assault and battery, however 
violent and unprovoked, by recovery of damages, that therefore 
a British subject is deprived of his right to damages given by the 
English law against another British subject.’^c) The. other judges, 
however, carefully guarded themselves against being supposed to 
concur in this view, and the distinction between British subjects 
and foreigners, at any rate, seems arbitrary and unfounded. (d) 
The reasonable construction of the recent authorities seems to 
point to an opposite conclusion, and it will probably be safer to 
say that the tortious or illegal nature of an act is to be decided 

(a) In Phillips v. Eyre (1870), L. It. 0 (). B. 1, ]». 28. 

(i b ) (1802), J H . & V. 219. 

(c) Ibid., p. 2115. (d) Ter Blac kburn, J., ibid., 237. 
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Part III. once for all by the law of the place where it was committed. The 
AcT8, remedy alone is a matter for the lex fori to regulate ; i.e. assuming 
Cap. IX. that an act is a tort, and therefore an actionable wrong, the lex 
Tort*— fori must prescribe the mode in which the action is to be brought. 
Remedy. There is, at any rate, no direct authority for allowing the lex fori 

any further effect, or permitting it to say, in ^ny-case, that an 
action shall be maintained which could not have been brought at 
Liability not all in the courts of the place where the act was done. Nor ought* 
to be imposed ^e fa f or j £ 0 allowed to determine the person on whom the 
liability to an action attaches, by whatever other law that may 
eventually be decided. In General Steam Navigation Company v. 
Guillou (a) the action was brought against the defendant as alleged 
owner of a certain vessel, for so negligently navigating her by 
his servants on the high seas as to come into collision with and sink, 
a ship of the plaintiffs ; and the defendant pleaded that the vessel 
was the property of a society or company established by French 
law, of which he was a shareholder and the acting director, and 
that by French law he, the defendant, was not responsible for or 
liable to be sued or impleaded individually, or in his own name or 
person, in respect of the causes of action in the declaration men- 
tioned, but the said company alone, by their said style or title, or 
the master or person in command of the ship foi# the time being, 
was responsible for and liable to be sued and impleaded for the 
said causes of action. The Court of Exchequer were divided as 
to the true construction to be put on this plea, but they were 
agreed in expressing a strong opinion that if the plea was to be 
taken as averring that, by the law of France, the defendant was not 
liable for the acts of the master of the vessel, but that a body 
established by French law, and analogous to an Englisli corporation, 
were t-fie proprietors of the vessel, and alone liable for the acts 
of the master, who was their servant and not the servant of the 
individuals composing that body, then there was a good defence 
to the action. On the other hand, it was said that if the plea 
merely meant that the proper course of proceeding in a French 
court would be to sue the defendant jointly with the other share- 
holders of the company under the name of their association, it 
would undoubtedly be bad ; for it was well established “ that the 
forms of remedies and modes of proceeding were regulated solely 
by the law of the place where the action was instituted — the lex 
fori ; and it was no objection to a suit instituted in proper form 
in England, that it would have been instituted in a different form 
in the court of the country where the cause of action arose, or to 
which the defendant belonged. ”(&) It appears quite clear, if the 
(a) (1843). 11 M. & W. 877. (6) Ibid., p. 895. 
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former of the two suggested constructions is adopted, that the Part III. 
lexfdri could have had no title to interfere. The rule of maritime AcT8 ‘ 
law adopted in England is no doubt that the owner is liable for Cap. IX. 
the negligent navigation of tlgj master, but the vessel in question Tort#— 
was sailing under the flag of France, and owned wholly in that Hemetty. 
country. The question, therefore, involved in the plea, adopting 
the construction indicated, was simply of the ownership according 
t*o the law of France. If the defendant was not owner, the master 
was not his servant, but the servant of the French corporation, 
who alone were liable for his acts ; and the law of the ship's flag 
was obviously the only one competent to determine the question. 

The lex loci actm is clearly the proper law to measure the amount Measure of 
of damages properly flowing from a tortious act. Thus it was tlanmgt ' s * 
decided in an old case that where there had been a tortious con- 
version of a ship abroad, interest was to be calculated, in assessing 
the damages, on the value of the ship at the rate of interest fixed 
by the foreign law. (a) The calculation of interest, on a hr'- u*h of 
contract, is almost invariably determined, on a similar principle, 
by the law of the place where payment ought to have been made ; 
the theory being that the plaintiff has a right to be put in the 
same position, as to all questions of interest and currency, as if 
payment, had berti made at the place and time stipulated for.(6) 

Thus where the action is against the acceptor of a bill, the law of 
the place where lie agrees to pay prevails ; and on the same prin- 
ciple it was held that where the claim was in fact against the 
drawers, who had drawn the bill in Canada, the Canadian law 
determined the interest. (c) Under the International Copyright 
Act, 188G, the game rule has been applied to an action for penalties 
in England for infringement of a French copyright. In tliig case 
it was argued, but unsuccessfully, that no greater penalty could 
be recovered than would have been recoverable in France. (d) 

In pronouncing upon torts committed upon the high seas, the Torts cm 
Court of Admiralty must, of course, be guided by maritime law lllgh HOaH ‘ 
without reference to the municipal law of either of the litigant 
parties ; except where English statutes have laid down different 
principles for its guidance. The maritime law as administered in 
English courts is in fact, according to the latest expressions of 
judicial opinion, English law ;(e) and in applying it to actions 

(a) Ekins v. East India Co. (1717), 1 P. Wins. 395. 

\b) Susc v. Fompc (1890), 8 C. 11. N. »S. 538 ; Cash v. Kennion (1805). 11 Vos. 

314 ; Scott v. Sevan , 2 B. & Ad. 78 ; Cockerell v. Barber (1810), L0 VYs. 401. 

(c) State Fire Insurance Co ., In re. 32 L. J. Oh. 300. 

(d) Baschet v. London III. Standard Co. (1900), 1 Oh. 73 (where the lex fort and 
the lex loci actus were the same). Of. also The Circe ( 1900), P. 1. 

(c>) Sec per Willes, J., in Lloyd v. Guibert (1805), L. It. 1 Q. B. 125 ; The Ham- 
burg (1804), 2 Moo. P. 0. N. S. 289 ; ante, p. 393 n. (*) 
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founded upon torts committed on the high seas, the law of the 
forum is, in a sense, adopted in the place of any with a better claim 
to be regarded as the lex loci. 

The true conception of this law is, • more probably, that law which 
the English Court considers to be regarded by all maritime civilised 
nations — and itself — as the lex loci — the law Aperating upon the 
high seas, and bearing the same relation to that part of the surface 
of the earth that the municipal law of any independent State bears 
to the territory of that State. It is undoubtedly founded upon 
and has originated in the principles of law which have been adopted 
as common by the majority of maritime nations, and is therefore, 
in one sense, international. In another sense it is municipal ; 
that is, it is the law which the English Court of Admiralty applies 
to certain transactions happening out of British dominions, to 
which the ordinary statute law of the realm does not, in the absence 
of an expressed intention to that effect, apply. It is laid down by 
Blackstone (a) that “ affairs of commerce are regulated by a law 
of their own, called the law merchant, or lex mercatoria , which all 
nations agree in and take notice of.” With respect to the liability 
of the owners of a vessel for damage done by her bv collision on the 
high seas, it is clear that bv this law, apart from the effect of English 
statutes, the liability went to the full extent of the tort, nor was 
any limit imposed on the duty of making compensation ;(l>) and 
this is, of course, also the rule of the English Common Law. By 
the statute 53 Geo. III. c. 159, s. 1, it was, however, enacted that 
shipowners should not be liable for any damage occasioned by 
the ship beyond the value of the ship and freight. (c) The Merchant 
Shipping Act, 1862 (25 & 20 Viet. c. 03), s. 04, adopted this principle 
by limiting the liability of the owners to an aggregate amount 
calculated in proportion to the ship's tonnage, and extended it 
in terms to the owners of foreign ( d ) as well as British ships. Under 
the previous statute it had been held that the limitation of liability 


{a) 1 BI. Com. c. 7. p. 273 ; 4 Bl. Com. c. 5. p. 67. 

(b) Per Sir J. Nioholl in The Girolamo (1834), 3 Hagg. Adin. 180 ; see also The 
Carl Johann (1821), cited 1 Hagg. Adm. 109. 

(r) Re-enacted by 17 & 18 Viet. e. 104, s. 504. 

{( l ) Under s. 00 of the Merchant Shipping Amendment Act, 1862, whenever it 
is made, to appear that the rules concerning the measurement of tonnage of merchant 
ships for the time being in force under the Merchant Shipping Act, 1854, have 
been adopted by the (Government of any foreign country, and arc in force in that 
country, it may be directed by Order in Council that the ships of such foreign 
country shall bo deemed to be of the tonnage denoted in their certificate of registry 
or other national papers, and thereupon re-measurement in England shaU not be 
necessary. It would appear that an Order in Council made under this section is 
not invalid because it appears on the faco of it that the adoption of the English 
rules of measurement has not been absolute, if there Iras been a substantial com- 
pliance with the statute ; but such an order, when made, does not make the 
foreign certificate conclusive evidence of tonnage, any more than an English 
certificate of registry would be : The Franconia (1877), L. R. 3 P. D. 164. 
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applied only where both litigants were British, and that the English 
law fcould be invoked neither for nor against either plaintiff or 
defendant in the English court where a foreign ship was concerned, (u) 
It must therefore be taken as Jiaving been decided that this muni- 
cipal law limiting the liability of shipowners was not and is not 
a law regulating t^ie remedy merely, with which the lex fori has 
alone to do. “ Clearly,” said Vice-Chancellor Page-Wood in Cope 
v. Doherty , “ an Act which limits the damages to which the ship- 
owner is to be liable under circumstances like the present; deals 
with the substance and not the form of the procedure. It in 
effect forms a contract that, whereas by the natural law the owner 
of the ship or property that has been injured would be entitled 
to damages to the full extent of the loss that, he has sustained, 
all those persons upon whom the Legislature can impose such a 
contract, that is to say, all its own subjects, shall forego that 
which the natural law — the Common Law, as wq should call it in 
England — would give them, and shall be entitled only o the 
amount of the value of the ship by which the inju r has been 
inflicted, and of the freight due or to grow due in respect of such 
ship during the voyage. ”(&) It had been contended in argument 
in this case that, whether such a limitation of liability was a matter 
of remedy and procedure for the lex fori or not, the English rule 
could not be applied, because the proper const ruction of the 
statute (17 & 18 Viet. c. 104, s. 504) was that it did not intend to 
limit the liability of foreigners. So far, however, as the liability 
of a foreign shipowner is concerned, it is now unnecessary to 
discuss the former point, or to attempt any criticism of the “ con- 
tract; ” which^the statute was said by Lord Hatherley to impose 
upon British subjects, inasmuch as the later statutory provisions (r) 
expressly include the owners of foreign as well as British ships. 

The state of the law, then, when this enactment was passed, was 

(a) Cope v. Doherty ( l K5S), 4 K. & -T. It! 17 ; The Wild Ranger (!8(»2), i Lush. 553. 

\b) Cope v. Doherty (1858). 4 K. & J. 307, 384. 

(r) S. 54 of the* Merchant Shipping Act# Amendment Art. 1802 (25 & 20 Viet, 
e. 03), commences as follows : “ The owners of any ship, whether British or foreign, 
shall not, in cases when* all or any of the following events occur without their 
actual fault or privity, that is to say, 

" (3) Where any loss of life or personal injury is by reason of the improper 
navigation of such ship as aforesaid caused to any person carried in any other 
ship or boat : 

“ (4) Where any loss or damage is hy reason of the improper navigation of such 
ship as aforesaid eaused to any other ship or boat, or to any goods, merchandise, 
or other things whatsoever on hoard any other ship or boat ; 

** Be answerable in damages in respect of loss of life or personal injury, either 
alone or together with loss or damage to ship’s boats, goodH, merchandise, or other 
things, to an aggregate amount exceeding £15 for each ton of their ship’s tonnage ; 
nor in resect, of loss or damage to ship’s goods, merchandise, or other things, 
whether there be in addition loss of life or personal injury or not, to an aggregate 
amount exceeding £8 for each ton of the ship’s tonnage.” This section is re- 
nacted by 57 & 58 Viet. c. 00, ». 503. qn. r. 
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as follows : — No limitation of liability for torts was imposed upon 
shipowners by the general law maritime, and the English statutes 
which did impose such a limitation had been held only to apply 
to cases where both the plaintiff and defendant were British sub- 
jects — i.e. in the case of a collision, where both the ships sailed 
under the British flag, on the ground that the fuK liability of foreign 
shipowners was not cut down by the English Merchant Shipping 
Acts, and that these Acts were not to be construed as depriving 
such foreign shipowners of their full natural rights against British 
or other shipowners without express words to that effect. (a) Then 
came the statute (25 & 26 Viet. c. 63, s. 104) which in terms limited 
the liability of foreign shipowners. The previous cases having 
been decided on the ground, amongst others, that the English 
statutes were not to be construed as limiting the rights of foreign 
shipowners against British subjects, because they had not limited 
their liability when the position was reversed, the question arose 
whether, now that the liability of foreign owners was limited in 
express terms, the rights of foreign owners — i.e. the liabilities of 
British owners when sued by foreigners — were not to be limited in 
the same way. It was held in The Amalia, (b) by the Privy Council, 
confirming the judgment of Dr. Lushington, that they were to be so 
limited, the statute having now enabled an English Court to do 
reciprocal justice when it was sought to impose unlimited liability 
on a foreign ship. “ If the statute in question, ’’says I)r. Lushington, 
“ gives the right of limited liability to the British shipowner and the 
foreign shipowner alike, if there be perfect reciprocity, then com- 
plete justice is done, and I have no longer to struggle against an 
interpretation producing injustice. In construing this section, 
therefore, I must look to see whether it purports to affect the 
owners of British ships and the owners of foreign ships ; and if I 
find, from the words of the section and from the whole context and 
subject-matter, that it was the intention of the statute to make 
limited liability for both British and foreign ships, then I consider 
there is no serious objection to the British Parliament legislating 
for foreigners. ”(c) 

The last clause from the above quotation from Dr. Lushington’s 
judgment indicates the real nature of the controversy. It had been 
decided in the previous cases that a law which limited the liability 
of a tort feasor was not a law relating to procedure (though it did 

(a) Cope v. Doherty (1858), 2 K. & J. 367 ; The Wild Ranger (1862), 1 Lush. 
553 ; 32 L. J. Adm. 49. 

(I b ) (1863), 1 Moo. P. C. N. S. p. 471. An elaborate criticism of this case, in the 
form of a memorial to the Board of Trade from the foreign owners, will be found 
in Wendt’s Maritime Legislation (1888), pp. 513-526, sub nomine The Marie de 
Brabant 

(c) (1863), 1 Moo, f, C r K 6. p. 475. 
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undoubtedly directly affect the remedy available), and that it was 
not therefore applicable, in the character of the lex fori, to foreigners. 
It was, however, indisputable that it was competent to the English 
Legislature to direct its Courtis to apply to any or all of the causes 
that came before them, and thus to legislate for foreigners, so far 
as they were ligitdhts before English tribunals. The only question 
.was, how far the English Legislature had done so ; and it had been 
held that the previous enactment (17 & 18 Viet. c. 104, s. 504) had, 
in fact, legislated for foreigners as well as British subjects in respect 
of collisions that took place within a distance of three miles from 
the British shores (a) — Hie limit to which the jurisdiction of an 
independent State claims by the law of nations to extend. (/>) The 
construction put by the Privy Council in the case of The Amalia(c) 
upon the last statute (25 & 26 Viet. c. 63) is in effect that, the 
English Legislature has now legislated for foreigners who are con- 
cerned in collisions on any part, of the high seas, whenever the 
rights or liabilities of those foreigners come in question in a» English 
court, so far as to limit their right to recover and the? liability to 
pay damages by one and the same rule. It has been expressly 
decided that the law of their vessel’s own Hag cannot be pleaded by 
the defendants in an action (in personam) by British owners for 
damage by collision. (d) The law applicable is “the general mari- 
time law as administered in England. “(c) 

It may here be added that the section (s. 503) in the Merchant 
Shipping Act, 1854, which immediately preceded the provision 
limiting the lia bility of shipowners in case of collision, and conferred 
an absolute protection on shipowners in t he case of damage done 
to cargo by five, or of loss of precious metals and stones by theft, 
where the nature and value of such articles had not been inserted 
in the bill of lading, was uniformly construed as applying only to 
British ships ,(/) and has not been extended, like s. 504, to foreign 
shipowners by any later enactment. These provisions are re- 
enacted in the Merchant Shipping Act, 1894 (57 & 58 Viet., c. 60), 
ss. 502 -509. 

The provisions of the Merchant Shipping Acts which have just 
been considered relate strictly to the measure of the remedy, though, 

(a) General Iron Serine Colliery Co. v. Srhurnmns ( i860), I J. & II. ISO ; 29 
L. J. (-It. 877 ; but see this case questioned in The Saxon in (1802), I Lush. 412, 
419,421. 

(b) See B. v. Keyn (1877), L. K. 2 Ex. I). 02 ; the Territorial W aters Jurisdiction 

Act, 1878. (r) (1802), 1 Moo. I 4 . C. S. S. 471. 

(d) The Leon (1881), 0 1\ I). 148. 

(e) As to this expression, see per Willes. .1., in JAoyd. v. Gather/ (1805). L. It. 

1 Q. B. 115, 123, 125; per Brett, L.J., in The Gaetano (1882), 7 J*. J). 127 ; and 
aw/fl, p. 393, n. (6) 

(/) The General Screw Colliery ( o. v. SchurmanH (1800), 1 J. & H. 180 ; Cope v. 
Doherty (1&>8), 4 K. & J. 367 ; The Girolamo (1834), 3 Hagg. Adm. 187 ; The. 
Carl Johann (1821), cited 1 Hagg. Adm. 113. 
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Part III. as has bfcen already pointed out, it has been decided that they are 
AcTS> not regulations of remedy or procedure in such a sense as to be 
Cap. IX. applicable to foreigners simply in the character of the lex fori . 
Tort*— Certain other cases, however, whi$h were decided on the appli- 
Jiemedy. ca bility to foreigners of the English statutory regulations con- 
Merchant cerning sailing and navigation, have in reality, nothing to do with 
Acts^rules ^e remedy at all, though they are generally cited in connection 
of navigation, with the questions considered above. Those regulations are, in 
fact, municipal laws intended to follow British subjects over any 
part of the high seas, and to govern their conduct inter se, so as to 
determine the tortious or innocent nature of the navigation of a 
British ship which results in collision. Accordingly, it seems to 
have been rightly decided that they are inapplicable whenever 
either of the parties to the collision was foreign ; (a) and this 
although s. 298 of the Merchant Shipping Act, 1854, provides that 
if it appears to the Court that the collision was occasioned by the 
breacli of any of the statutory rules, the owner of the ship by which 
such a rule has been infringed shall not be entitled to recover any 
recompense whatever for any damage sustained by such ship in 
such collision, unless it is shown to the satisfaction of the Court 
that the circumstances of the case made a departure from the rule 
necessary. In The Zollverein it was alleged that 'the British vessel, 
which had been in collision with a Prussian brig, had violated 
s. 296 of the Merchant Shipping Act, 1854, which imposed upon her 
a statutory duty of porting her helm in circumstances under which 
the general maritime law would not require it. It was held that 
the owners of the Prussian ship could not set up against the English 
vessel this breach of an English statute. Dr. Lushington, after 
quotjng Story's dictum (b) that, with regard to the rights and merits 
involved in actions, the law of the place where they originated was 
to be followed, but the forms of remedies and the order of judicial 
proceedings were to be according to the lex fori, proceeded as follows : 
“ Now, does s. 290 relate to the merits and rights of the case, or to 
the remedy and order of judicial proceeding ? . . . I am of 
opinion that, in its true meaning, s. 290 is wholly applicable to the 
merits of the case ; it determines how vessels shall conduct them- 
selves at the time of collision on the high seas ; the Legislature of 
this country has no power to bind foreign vessels, in such a con- 
dition. It is true that s. 298 relates to remedy, but the application 
of the section is entirely founded on and emanates from s. 296. 
Then comes the question, whether, in a trial of the merits of a 

(a) The Dumfries (1850), Swab. 6.1 ; The Zollverein (1850), Swab. 96 ; The 
Snxonia (1862). 1 Lush. 112; 17 & 18 Vjot. e. 104, sh, 295-298. 

(b) Story, Conflict of Laws, § 558, 
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collision, a foreigner may urge in his defence that the British vessel, 
though free by the law maritime, has violated her own municipal 
law, and so, being plaintiff, cannot recover ? Reverse the position : 
suppose the foreigner plaintiff, and to have done his duty by the 
law maritime.. I am clear tiiat he must recover for the damage 
done ; if so, it is contrary to equity to say that the British ship- 
owner, in eadem tonditione, shall not recover against the foreigner. 

, What right can the foreigner have to put forward British statute law, 
to which he is not amenable so far as the merits are concerned ? ” (a) 
In The Saxonia (b) the collision in question took place in the 
Solent, wit-kin three miles of the British shore, and it was never- 
theless held that the statute was inapplicable to foreign vessels 
even in those territorial waters, though little attention was paid 
in the judgment to the contention that the law of nations gave 
jurisdiction to every State within three miles from its coasts. It 
appears more than doubtful whether these provisions of the Mer- 
chant Shipping Act are applicable to foreign vessels on the Thames 
or other English tidal river, though a custom of navig^i m which 
has grown up there in consequence of the statute is no uoubt binding 
upon them.(c) 

International Co 

The special form of tort known as infringement, of copyright 
does not strictly form part of the present subject ; except so far as 
it involves the general principle, already discussed, that a tort to 
be actionable must be a tort by the Jaw of the country where the 
remedy is sought. It may, however, be convenient in this place 
to indicate briefly the general rules by which the rights ol authors 
in respect of foreign copyrights are regulated. The infringement 
complained of must, of course, have been committed in the country 
where the remedy is sought, as the Courts will not interfere to 
prevent (and probably not to punish) an infringement in a foreign 
country. (d) Where penalties are sued for, their amount is decided 
by the lex fori, and not by the law r of the country where publication 
first took place, or to which the plaintiff belongs by nationality or 
domicil, (e) 

It appears to be clear that, apart from the International Copy- 

(«) Similarly, a defendant in a personal action for damage by collision cannot 
net up the law of his own Hag : The Leon ( I SHU), 0 P. 1). 148. 

{h) (1802), 1 Lush. 412. The case of The Central iron. Screw Colliery Co. v. 
Schurmuns (1800), 1 J. & H. 180, must be regarded us questioned, if not over* ruled, 
by this decision. 

(c) The Fyenoord (1858), Swab. .‘577 ; and see The M tlford ( 1 80 S ), ibid., 307; The 
Annapolis (1801), 1 Lush. 295, and cases cited in Alaclachlan, Shipping (1911), 
p. 293, n. 3. See now the Merchant Shipping Act, 1894 (57 & 58 Viet. c. 00). 

(d) “ Morocco Bound ” Syndicate v. llarr in (1895), 1 Ch. 535. 

(c) Baschcl v. London 111 . Standard Co. (1900), 69 L, J. Ch. 35. 

2 G 
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right Acts, the only works in which the English Courts recognised 
copyright were those published, and first published, within the 
United Kingdom ; (a) thus excluding not only foreign countries, 
but even the British dominions beyond the seas. The first Inter- 
national Copyright Act was that of 1844 (7 & 8 Viet. c. 12), amended 
in 1852 (as to France) by 15 & 16 Viet. c. 12, and in 1875 by the 
38 & 39 Viet. c. 12 ; under which statutes numerous Orders in 
Council (now repealed) were made. In 1885 a Conference of 
European Powers was held at Berne, and a draft convention on 
the subject of copyright was agreed to. This was followed in the 
United Kingdom by t he In:< rnational Copyright Act of 1886 (49 & 
50 Viet. c. 33), which recited an agreement^) the draft convention 
of Berne, and empowered the Crown to make orders in Council 
carrying out and adopting its provisions. This Act was supple- 
mented on December 6, 1887, by an Order in Council adopting 
the B rne Convention (which had in the meantime been signed), 
which is to be construed as part of tin? Act. The States at present 
forming the “Copyright Union,' 9 and governed by the Berne 
Convention, are Great Britain, Belgium, France, Germany, Italy, 
Spain, Switzerland, Luxemburg. Monaco, Norway. Japan, Tunis, 
and Hayti. A separate convention has been made with Austria 
and Hungary. (6) 

It will be noticed that the United States form a notable exception 
to the countries comprising the Copyright Union. It follows that 
English copyright can only be obtained for a work published in 
the United States by simultaneous publication in England, it having 
been decided that neither English nationality nor English residence 
is necessary for that purpose. (r) In like manner an English author, 
in order to obtain copyright in the United States as well as in the 
United Kingdom, must publish simultaneously in both countries. (d) 

So far as the British Colonies are concerned, it is provided by s. 8 
of the Act of 1886, that the Copyright Acts shall apply to a literary 
or artistic work first produced in a British possession in like manner 
as they apply to a work first produced in the United Kingdom. (e) 

Now by the Copyright Act, 1911 ( I & 2 Geo. V. c. 46), which 
came into operation July 1, 1912, the above-mentioned Acts of 
1844. 1852, 1875, 1886 have, amongst others, been repealed, and 

(a) Ron tied ye v. Low (1868), L. It. 3 H. L. 100, per Cairns, C., p. 110. 

(b) The above brief summary lias been obtained from Scrutton on Copyright 
(3rd edition), in which the Acts, Conventions and Orders will be found set out 
in ext ev so. 

(c) It on tl edge v. Low (1868), L. R. 3 H. L. 100, per Lord Cairns, C., and Lord 
Wcslbury. 

(d) Serutton on Copyright, 3rd cd„ pp. 230-233 ; where special distinctions 
affecting (a) plays, (b) works of art, are indicated. 

(e) »See as to Canada, 38 i 39 Viet. c. 53, assenting to an Act of the Canadian 
Legislature passed in 1875. 
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various amendments and alterations have been introduced in the 
law*)f copyright generally. For our present purpose, it will suffice 
to refer to s. 29, which deals with international copyright. By 
this section his Majesty is empowered to direct, by Order in Council, 
that the Act, except such parts of it as may be specified in the 
Order, shall apply— 

(a) to works first published in a foreign country named in the 

* Order.(a) as if they had first been published within the 

parts of his Majesty's dominions to which the Act ex- 
tends ; 

(b) to literary, dramatic, musical, and artistic works, whose 

authors were at the time of the making of the work sub- 
jects of a foreign country named in the Order, as if they 
were British subjects ; 

(c) in respect of residence in a foreign country named in the 

Older, as if such residence was in the parts of his Majesty's 
dominions to which the Act extends. 

The section contains the following provisos : 

(i.) before makingsuch an Order in respect of any foreign count ry, 
other than a country with which his Majesty has entered 
into a copyright convention, his Majesty is to be satisfied 
that th<i foreign country lias made, or has undertaken to 
make, such provisions as appear to his Majesty necessary 
for the protection of works entitled to Imperial Copy- 
right ; 

(ii.) the Older may provide that the term of the copyright shall 
not exceed that allowed by the law of the country to 
which the Order relates ; 

(iii.) t he provisions of the Act as to the delivery of copies of books 
shall not apply unless so specified in the Order ; m 

(iv.) the Order may provide that the rights are to be subject to 
conditions and formalities ; 

(v.) the Order may make such modifications as to ownership of 
copyright as appear necessary, having regard to the law 
of the foreign country ; 

(vi.) the Order may make such modifications in the provisions 
of the Act as to existing works, as may seem necessary, 
and may provide that those provisions shall not revive 
any right of preventing the production or importation 
of any translation in any case where the right has ceased 
under s. 5 of the International Copyright Act, 1886. 

Such an Order extends to all his Majesty’s dominions to which 

(a) Under this section the Act has been applied to Austria-Hungary by Order 
in Council dated June 24, 1912 (St. R. & 0., 1912, No. 914). 
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the Act extends except self-governing dominions, and any other 
possession specified in the Order (s. 30 (1)). 

In the self-governing dominions to which the Act extends the 
power of making Orders under this part of the Act lies with the 
Governor in Council (s. 30 (2)). 

His Majesty has power to except any part of his dominions, not 
being a self-governing dominion, from the operation of an Order 
except so far as is necessary for preventing any prejudice to rights (a ) ' 
acquired before the date of the Order (s. 30 (3)). 

International Patent Rights. 

Actions for infringement of patent rights, like those for violation 
of copyright, depend upon the lex fori. No recognition was given 
by the common law to patent rights, or other analogous protections 
of inventions, conferred or created by any other State. The present 
international recognition of patents, so far as Great Britain is con- 
cerned, depends upon ss. 103, 104 of the Patents Act, 1883 (46 & 
47 Viet. c. 57), as amended by s. 6 of the Act of 1885, and s. 1 
of the Act of 1901, all of which are now replaced by s. 91 of the 
Patents and Designs Act, 1907 (7 Ed. VII. c. 29). This section 
empowers the Crown to make arrangements with the governments 
of foreign States for the mutual protection of inventions, or designs, 
or trade marks. When such a convention has been entered into, 
any person ( b ) who has applied for protection for any invention, 
design, or trade mark in any such foreign State, shall be entitled 
to apply for and obtain the same protection by patent or registration 
in the United Kingdom, provided he makes application here within 
twelve months after his foreign application. (c) An •applicant will 
not be •prejudiced in his right to a patent by publication within 
the United Kingdom during the said twelve months. (d) The ap- 
plication, which must be accompanied by a complete specification 
and certified copies of the foreign specifications and drawings. (e) 
is made in the same manner as an ordinary application under the 
Act. If the complete specification left with the application is not 
accepted within twelve months from the date of the first foreign 
application, it is to be open to public inspection at the end of that 
period. (/) 

{a) The “ rights ” must be shown to be direct, subsisting, and pecuniary. Cf. 
llavfstaemjl Art Publishing Co. v. Holloway (1893), 2 Q. B. 1. 

(b) “Person'’ includes corporation; cf. Re Cam's A ppli cation for a Patent 
(1889), 6 It. P. 0. 552 ; Re Socieie Anonyme du Gcneratcur du Temple's Application 
for a Patent (1895), 13 R. P. C. 54, 56. 

(c) Patents and Designs Act, 1907. s. 91 (1) (a). Cf. 46 & 47 Viet. c. 57, 
s. 103, as amended by 48 & 49 Viet. c. 63, s. 6. 

{d) Patents and Designs Act, 1907, s. 91 (2). 

(e) Patents Rules, 1908, rr. 15, 16. 

(/) S. 91 (3) (a) ; Patents Rules, 1908, r. 17. 
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The States with whom convention arrangements have been made Part III. 
by*Order in Council in pursuance of this Act are the original parties Acts * 
to the International Convention held at Paris in 1883,(«) and other Cap. VIIT. 
States with whom subsequent conventions have been made. The Tort*— 
following is a list of the countries : Remedy . 

Australia, Austria-Hungary. Belgium, Brazil, Ceylon. Cuba. Den- 
mark, Dominican Republic, France (with Algeria and Colonies), 

Germany, Great Britain, Italy, Japan, Mexico, Netherlands (includ- 
ing Dutch East Indies and Surinam and Cura 90 a ). New Zealand, Nor- 
way, Paraguay, Portugal, Santo Domingo, Servia, Spain, Sweden, 
Switzerland, Trinidad apd Tobago, Tunis, United States, Uruguay. 

For designs and trade marl' only. — Ecuador, Greece, Roumania. 

Colonies . — Inasmuch as British letters patent have no operation 
beyond the United Kingdom, the colonial possessions and dominions 
betond the seas are for patent purposes in the position of foreign 
States. By s. 91 (5) of the Act of 1907.(6) when satisfactory 
provision is made by the Legislature of any British posse sion for 
the protection of inventions, designs, and trade ma-S*- patented 
or registered in this country, his Majesty may. by Order in Council, 
apply the provisions of this section to that possession, with such 
variations or additions, if any, as may be stated in the Order. 

No rule exists which requires that the applicant for a. British 
patent should be British by nationality or domicil, whether his 
application is for a British patent in the first instance, or under 
s. 91 of the Act of J9i)7, after he has already obtained like protection 
in his own country. But in the latter case, the application must 
be made and signed personally, and not by an agent .(c) 

A British patent will not be granted where, there has been prior 
publication in any part of the United Kingdom, including Scotland 
and the Isle of Man ; (d) but an invention used and jftiblishcd 
abroad may be imported into the United Kingdom, and the. im- 
porter is entitled to a grant of letters patent as the true and first, 
inventor, whatever the means by which lie has obtained the in- 
vention. (c) But a communication in England bv one British 
subject to another of an invention gives the receiver no right to 
apply for letters patent as the int roducer or invent or. If) 

(ft) A copy of the text of the International Convention of 1889 (publish* <1 by 
Eyre & Spottiswoode), may be purchased for 2d. 

(b) t 'f. h. 104 of the Patents Act. 1889. 

(r) Re Caret* Application for a Patent (1880). 0 II. 1*. ('. 552; Re Sociite 
Anon i/me dn (Jin era tear da Temple' * Application for a Patent (1895), 1*1 It* P* C* 

51. (f. Patents Rules, 1908, r. 15. 

(d) Roebuck v. Stirling ( 1 774 ). 1 \V. 1 \ ( 45 ; Brown v. Annan dak ( 1 842). 8 Cl. &. T\ 

497 (where prior user in England was held fatal to the validity of a Scotch patent). 

(c) Re Edmunds Patent (1889). (Iriflin. 289 : Hifjijin* (.-asr (1891 ). 9 It. P. ('. 74. 

Cf. Rolls v. Isaacs (1881), 19 ( h. 1). 208 (when- prior publication in Natal was held 
to be no bar to the grant of patent rights for nn inv< ntion unknown in England ), 

( f ) M arsden v. Sa vile Foundry Co. (1877), L. It. 9 Ex. J). 202, 
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NOTE ON CRIMES . 

i* 

The subject of crimes does not, strictly speaking, fall within the limits 
of this work ; but it appears convenient to state here the general rules of* 
English law affecting criminal jurisdiction. 

Crime is local in its character ; that is, it is an offence against the law of 
the State where it is committed. It may also be, and often is, an offence 
against the law of the State to which the offender owes allegiance. (a) But 
except in these two cases, crime receives no legal recognition ; and it is for 
this reason that actions on foreign judgments for penalties of a public or 
criminal character are not entertained. (b) 

It is plainly competent for any State to prescribe the cases in which it 
will exercise control for criminal purposes over its subjects abroad. And 
with regard to the high seas, which are not within the limits of any State, 
the rule as to the locality of crime has no application. It has been already 
incidentally stated that the English Admiralty has from time immemorial 
claimed jurisdiction in respect of crimes committed on board British ships 
on the high seas, including under that- phrase all waters where great ships 
go and lie afloat, whether moored to the land or not.(c) And it makes no 
difference whether the offender be a member of the crew, or a stranger, (d) 
This jurisdiction is now transferred to and exercisable by the Central Criminal 
Court, (r) 

With regard fo acts of a criminal nature committed at sea not on board 
British ships, the Territorial Waters Jurisdiction Act, 1878 (41 & 42 Viet, 
e. 73), declares and enacts the principle that the British Crown has juris- 
diction over the open seas “ fo such a distance as is necessary for the defence 
and security” of its dominions. Writers on public international law', 
following the maxim. “ Terra’ dominium finitur uhi finitur armorum vis” 
have very generally adopted the three-mile limit. It is obvious that this 
limit, fixed wdien the range of heavy guns was much less than at the present 
day, is hardly proportionate to the extended resources of modern scientific 
warfare. The Territorial Waters Jurisdiction Act, however, though expressly 
providing that nothing in it shall be construed to be in derogation of any 
rightful jurisdiction of the Crown under the law of nations, adopts the limit 
of one marine league from low r -water mark in order to define the phrase 
“ territorial waters,” and enacts that any offence committed within that 
line, whether by a subject or not, is an offence within the jurisdiction of the 
Admiral, although it may have been committed on board or by means of a 
foreign ship.(/) By s. 3 of the same Act it is further enacted that persons 
wdio are not subjects of the British Crown shall not be proceeded against 
without the consent and certificate of one of her Majesty’s principal Secre- 
taries of State. This Act was passed in consequence, and in order to remedy 
the effects, of the decision of the majority of the judges in the case of Reg. v. 

(a) Muclcofl v. A.-G.for New South Wales (1891), 60 L. J. P. C. 65. 

(h) H anting ton v. AU rill (1893), A. C. 150, 156. 

(f) Vide ante, p. 451, and eases cited in Reg. v. Anderson , and Reg. v. Carr , infra. 

(d) Reg. v. Anderson , (1868). 10 App. Cas! 59 ; Reg. v. Carr (1882), 10 Q. B. 76. 

(f ) 4 & 5 Will. IV. o. 36, s. 22. 

{/) Cf. Morten sen v. Peters (1906), 8 F (Just. Cas.) 93. 
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Kevn.(a ) In that case it was held, by seven judges to six. that there was no Part III. 
jurisdiction to proceed against a foreigner for manslaughter caused by Acts. 

negligent navigation of a foreign vessel within the three-mile limit ; but T 

“the opinion of t lie minority in Tht Franconia (\m~ has boon since not only 1 AI *V * * 
enacted, but declared by Parliament to have been the lnw."(fc) The case 
must therefore be taken as having been wrongly decided ; but. as a store- 
house of learning (An the subject, it is still of the highest value. 

The limit of the jurisdiction of the Admiralty, however, and a fortiori the (’rimes by 
limit under the Territorial Waters Jurisdict ion Act. becomes immaterial subjects, .Vo., 
when the crime in question is committed by one of the crew of any British * ** 
vessel. S. *2(>7 of the Merchant Shipping Act. 1S.">4 (17 & 18 Viet. e. 104), 
enacts that “all offences against projiorty or ]>crson committed in or at 
any place, either ashore* pr afloat, out of her Majesty' s dominions by any 
master, seaman, or apprentice who. at the time when the offence is enmmitted 
or within three months previously, has been employed in any British ship, 
shall be deemed to be offences of the same nature respectively, and be liable 
to the same punishments respectively, and be incpiired of, heard, tried, deter- 
mined. and adjudged in the same manner and by the same Courts and in the 
same places, as if such offences had been committed within the* jurisdiction 
of the Admiralty of England." and provision is there made for llu* necessary 
procedure and expenses. S. *21 of the amending Act of IS.V> ' . * &■ Iff Viet. 18 & Iff Viet, 
c. ffl) enacts that “if any person, being a British subji .. charged with ffl. 21. 
having committed any crime or offence on board any British ship on the 

high seas, or in any foreign port or harbour: or if any person, not being a 

British subject, charged, with having committed any crime or offence on 
board any British ship on the high seas, is proved within the jurisdiction 
of any Court of justice* in her Majesty's dominions which would have had 
cognisance of such crimes or offences if committed within tin* limits of its 
ordinary jurisdiction," such Coiirf shall have power to hear and try the* ease 
as if such crime or offence* had be*e*n committed within such limits. And 
s. 11 of the* amending Act of 1 Sl»7 (MO iV MI Viet. c. 1*24) enacts that “ if any Mu Ml Viet 

British subject commits any crime* or offence ein board any British ship «n* «'• 124, s. II. 

on board any foreign ship to which lie* does not belong, any Court of justice* 
in he*r Maje*s.f ^ s dominions which would have had cognisance of such e-rime 
or offence if committed on board a British ship within the* limits of the* 
ordinary jurisdiction of sne-li Com I shall have* jurisdiction to hcur4m<( defer- 
ininc t lie east* as if sue-li crime e>r offence had beem comm it led as last aforesaid." 

The* effect of the*se sections serins 1e> 1);* that, whereas by tlie- Common Law 
off’enee*s committed bv any pe*rsnn on boarel British ships on the- high seas 
are cognisable, jurisdiction is also assumed over the- crews of British ships 
committing offences ahrouei. though not on boarel 1 heir vessels. and is further 
retained ove*r tlie*m fe»r a pe-rind of three months after they have* erased lei 
be* employed as mcmlKTs of sue-li crews. Moreover, with respe*rt te> the 
Common Law jurisdiction as to offences committed e»n board British ships, 
the jurisdiction can be exercised by any (otherwise ) ce)ii»|ictcnt Court in her 
Majesty's dominions (except in the case of a crime* committed on board a 
British ship in a foreign port or harbour by a non- British subject, when the! 

Central Criminal Court would alone have jurisdiction, as in llnj. v. Carr). 

And in the exceptional case of an offence by a British suhjee-l on hoard a 
foreign ship to which lie docs not belong, the same- general jurisdiction to 
any British Court is given. 

(a) It. v. K< ijn (1.870), 2 E.\. T). 01}; Th • Frauen, la (Is77), 2 IV !>. I0M. 

{b) Per Lord Coleridge, C.J., in Hej. v. Ihniby (1881 •, 14 Q. 1 5. J). 27M ; Ml 
L. J. M. C. at p. M4. 
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Jn addition to these provisions with reference to offences committed by 
the crews of or on board vessels, jurisdiction is specially assumed over all 
British subjects committing the crimes of murder or manslaughter on land 
out of British dominions, by the statute 24 & 25 Viet. c. 100, s. 9 ; and it 
is enacted that such offences may be dealt with and punished in any county 
or place in England or Ireland in which the person charged shall be appre- 
hended or be in custody, in the same manner as if tfre offence had been 
actually committed in such county or place. S. 10 of the same Act provides 
for the case of homicide resulting from a blow or hurt inflicted in England 4 
or Ireland where the actual death takes place elsewhere. The converse case 
of a death in England from a blow or hurt inflicted elsewhere is similarly 
provided for. 

By statute 35 Hen. VIII. c. 2, treason committed by a British subject, 
whether within or without the jurisdiction, is cognisable by English Courts.(a) 

The offence of bigamy is another crime which English law assumes juris- 
diction to deal with by virtue of its right to control the person, wherever 
the actual ceremony constituting the second marriage may have taken place. 
S. 57 of the Act just referred to enacts that a second marriage during "the 
life of the former husband or wife shall be a felony, whether the second 
marriage shall have taken place in England, or Ireland, or elsewhere ; and 
may be dealt with and punished in any county or place where the offender 
may be apprehended or be in custody. The proviso to the section, however, 
confines its operation, in cases where the second marriage has been con- 
tracted abroad, to British subjects. (b) 

By the Explosive Substances Act, 1883 (46 & 47 Viet. c. 3), offences under 
sections 3 and 5 are extended to acts done by British subjects, within or 
without the jurisdiction. 

The principle on which these statutes rests is of course that the Crown 
has the right to control and punish its own subjects without reference to 
local jurisdiction or rules of venue. By the English Common Law, a crime 
or offence is a wrongful act “ against the peace ” of the Sovereign ; which 
implies that it must have been committed within the territorial dominions, 
for which “ the King's peace ” is a metaphorical synonym. (c) 

(a) And sec Ji. v. Lynch (1903), 1 K. B. 444 (where n British subject was tried 
in London for treason committed in South Africa). 

( b ) The King v. Karl Russell (1901), H. L. In Macleod v. A.-G. of N. S. Wales 
(1891), 00 L. j. P. C. 55, a Colonial Statute dealing with the same offence was 
construed with the more restricted moaning. 

(c) By the Foreign Jurisdiction Act., 1890 (53 & 54 Viet. c. 37), consolidating 

the earlier Acts, the Crown is empowered by Order in Council to assume and 
exercise jurisdiction in foreign countries, either by treaty or capitulation from the 
foreign Government, or (in the case of countries subject to no organised Govern- 
ment capable of conferring jurisdiction) under the Act itself over British subjects 
only. Under this Act a number of Orders in Council have been made, assuming 
(inter alia) criminal jurisdiction in such foreign countries. The same statute 

(s. 5) authorises the Crown to direct that certain enactments (mentioned in the 

schedule) shall be extended to any foreign country in which the Crown has assumed 
jurisdiction. These enactments are as follows : * 

The Admiralty Offences (Colonial) Acts, 1849 and 1860 (12 & 13 Viet. c. 96 ; 
23 & 24 Viet. c. i 22). 

The Evidence Act ( 1851 ) 14 & 1 5 Viet. c. 99, ss. 7, 1 1 . 

The Foreign Tribunals Evidence Act ( 1 856), 19 & 20 Viet. c. 1 13. 

The Evidence by Commission Act (1859), 22 Viet. c. 20. 

The British Law Ascertainment Act (1859), 22 & 23 Viet. c. 63. 

The Foreign Law Ascertainment Act (1861) 24 & 25 Viet. c. 11. 

The Merchant Shipping Act (1854), 1 7 & J 8 Viet. c. 104, Part X. 

The Merchant Shipping Act (1867), 30 & 31 Viet. c. 124, s. 11. 

The Fugitive Offenders Act (1881 ), 44 & 45 Viet. c. 69. 
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The Evidence by Commission Act (1885), 48 & 40 Viet. c. 74. Part IIL 

Ttic Conveyancing (Scotland) Act (1874), 37 & 38 Viet. c. 04, s. 51. Acts. 

The Orders in Council which have been made up to and including 1899 under 

this statute will be found indexed in detail in the Index to the Statutory Rules and Cap. IX. 

Orders, 1899. p. 272. Those subsequent to 1899 will be found in the Statutory 

Rules and Orders for 1900 (pp. 269-382), 1901 (99-166), and 1902 (120-145). They 
include Africa (South, West and East). China. Corea. Cyprus. Egypt, Gambia, Gold 
Coast. Japan. Lagos. Morocco. Muscat, Pacific Ocean, Persia. Siam. Sierra Leone, 

Somaliland, Tunis. Turkey, and Zanzibar. These art' in the index for 1899. In 
1900, Orders in Council were made relating to Rhodesia. Brunei. China, Corea. 

* Cyprus. Siam, and Somaliland (St. R. & O. 1 900. pp. 269-282). In 1901. Orders 
relating to East. Africa. South Africa (Rhodesia). West Africa, Brunei. China, and 
Persia (pp. 99-166). In 1902. Orders relating to British Africa (Central. West and 
East). China. Cyprus, and India (pp. 120 -145). In 1904. to China and Corea 
(p. 193) ; in 1905. to Turkey (p. 742) ; in 1900, to Zanzibar and Siam ; in 1907, 
to China, Corea, and the Person coast ; in 1908. to Zanzibar ; in 1910, to Turkey. 

As to the powers* of detention which a Governor of a protectorate may exercise 
under Orders in Council made under the Foreign Jurisdiction Act. 1890 (supra), 
sec li. v. Crcur ; cjv parlv Sthjomc (1910), 2 lv. B. 576. 
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CHAPTER X. 

PROCEDURE GENERALLY, AND EVIDENCE. 

No principle of private international law is more certain in itself 
than the rule that the forms of remedies and modes of proceeding 
are regulated solely by the law of the place where the actign is 
brought. (a) The only difficulty in the application of the general 
rule is to decide where formalities end and essentials begin. A law 
which will allow a remedy to be obtained only in a particular 
manner, or which imposes an impossible formal condition upon the 
only mode of procedure applicable to the case, does in effect, though 
indirectly, govern the right of action itself. A striking illustration 
of this is seen in the application of the Statute of Frauds to all 
contracts sued on in an English court. It is a general principle 
that all questions relating to the admissibility and effect of evidence 
depend upon the lex fori , as matters of procedure ; (b) and the 
Statute of Frauds, which requires that certain contracts shall be 
evidenced by writing to support an action upon them, has been 
held to come within this rule.(c) The result is, of course, to render 
a contract which may have been perfectly good according to the 
law of {he place where it was made or was to be performed, practi- 
cally invalid in an English court. The vexed question of the 
applicability of the English Statute of Limitations to an action 
brought on a foreign contract affords another example of the 
difficulty referred to. The right of action, so far as an English 
Court is concerned, is practically extinguished by an enactment 

(a) Don v. Lippmnnn (1837), 5 01. & F. 1, 13 ; British Linen Co. v. Drummond 
(1830), 10 B. & C. 903 ; De In Vega v. Vianna (1830), 1 B. & Ad. 284 ; Huber v. 
Steiner (183r>), 2 Scott, 304; Ferguson v. Fyfje (1841), 8 01. & F. 121 ; General 
Steam Navigation Co. v. Guillou (1843), 11 Al. & W. 277. 

(b) Bain v. Whitehaven, <i c.. Ry. Co. (1850). 3 H. L. 0. 1. 

(f) Lcroux v. Brown (1852), 12 0. B. 801 (where a contract valid by French law 
could not be enforced in England because of the absence of a note er memorandum 
as required by the Statute of Frauds) ; Acebal v. Levy (1834), 10 Bing. 376 ; ante,. 
p. 351. The Gaming Acts of 1845 and 1892, in so far as they enact that no suit 
shall be brought to recover any sum of money alleged to have been won upon any 
wager are also statutes affecting procedure : cf. Montis v. Owen (1907), 1 K. 13. 
740. C. A., at p. 753, per (‘ollins, M.R. ; and see also Saxby v. Fulton (1908), 24 
T. L. B 850. But the Moneylenders Act, 1900, which requires the application 
of certain rules “ where proceedings are taken in any court,” is not a rule of pro- 
cedure ; Schrichand & Co. v. Laron (1906), 22 T. L. It. 245, per Itidley, J. 
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which after a certain time prevents its enforcement ; but this Part IV. 
incidental effect of a law which professes merely to prescribe the Pr oce1)1 ?re< 
terms and mode of the remedy does not prevent the lex fori from cap. X. 
exerting its full operation. t 

The shortest way of stating the general rule is, that the remedy Remedies 
is to be enforced cor ding to the lex fori. (a) It is perhaps scarcely 
# correct to say that the parties must be taken to have contemplated 
the possibility of enforcing the obligation existing between them 
in any country, a fiction which would obviously be altogether in- 
capable of application to actions based on torts ; but it is at any 
rate clear that the parties who have recourse to a tribunal to en- 
force any obligation, whether arising from tort or contract, must 
take the law which regulates the remedy they are seeking as they 
find it. The object of procedure, understanding bv procedure the 
process by which a remedy is to be obtained, includes the deter- 
mination of the following elements : — (i.) the name in which and 
against which the action is to be brought ; (ii.) the tie. within 
which it must be brought ; (iii.) modi 1 of suing and » Lacing pro- 
cess ; (i v.) the evidence admissible and necessary to support- an 
action ; (v.) the recognition and enforcement of foreign judgments. 

It will be convenient to consider how far the lex fori is supreme with 
respect to eachtrf these subdivisions. 

(i). Parties to the Action. 

(a) Name in ivliich it must be brought . — It is said by Story, that Title to hup. 
it has been held that the inquiry. in whose name the action is to be 
brought, belongs not so much to the right and merit of t In 1 claim, 
as to the form of the remedy. (b) So far as it belongs to the form 
of the remedy alone, and does not alter the ultimate direction in 
which the benefit of the remedy is to flow, the lex fori has been 
held entitled to control it.. Thus, before the adoption by the 
Judicature Acts of the equitable rule as to the assignment of a 
chose in action , it was held that the assignee of a chose in action 
could not sue in England on it in his own name, although the 
assignment might have been made* in a country where its validity 
was recognised by the law.(c) The point did not exactly arise in 

(a) Per Lord Brougham in Don v. Lippmann (1837), 5 Cl. & K. 1, 13. And the 
same principle has been applied to the international Copyright Acts, HnschH v. 

London III. Standard Co. (1900), 09 L. ,1. Cli. 3f>. Cf. IM In Ytj/u v. Yanina (1830). 

1 B. & Ad. 284 : “ A person suing in this country must take the law as ho finds 
it,” per Lord Tente-rden. C.J., at p. 288 ; Hansen v. Dixon (1900). 90 L. T. 32. 

(h) Story, Conflict of Laws. § 505. 

(c) Wolff v. Oxholme (1817). 0 M. & 8. 92, per Lord Ellonhoroiigh. C.J., at p. 99 ; 

Jeffery v. McTagqnrl. ibid., J20 ; Inn's v. Jjvnitrp (1800), 8 3’. K. *»95 ; I olhott v. 

Ogden (1789), 1 H. Bl. 135. These cases are, of course, merely illustrations of the 
general principle relative to parties to an action and the lax fori. CL, further. 
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Foreign 

assignees. 


Trimbey v. Vignier (a) and the cognate cases, in which the question 
has been as .to the law which was to govern the sufficiency of* the 
assignment, the assignee, if the assignment was valid by the proper 
law being admittedly entitled to sue in his own name by the lex 
fori and the lex contractus alike. There are nevertheless expressions 
in the judgment in Trimbey v. Vignier which fhrow some doubt 
on the theory that the name in which the action is to be brought is 
a matter for the lex fori to determine at all. There is, no doubt/ 
considerable difficulty in distinguishing the name in which the 
action is to be brought from the title on which it depends ; (b) the 
latter belonging to the province, not of tlje lex fori, but of the law 
which created it. Thus it has been pointed out with regard to bills 
of exchange and promissory notes, that their assignability, upon 
which the right of the holder to sue in his own name depends, must 
be measured by the law which governs the nature and exteifc of 
the obligation of the contractor) and every promise or undertaking 
must be regarded as having the same inherent force. Consequently, 
if a chose in action is in its inception assignable, and lias been rightly 
assigned, the assignee's title will be acknowledged as complete 
without reference to the lex fori in all courts. (d) It has been simi- 
larly shown that the title conferred on the assignees by a foreign 
bankruptcy assignment is accorded a like recognition in an English 
court. (e) And where two out of t hree syndics of a French bankrupt 
sued in England on a chose in action of the bankrupt without joining 
the third, it was held that they were justified in doing so by proof 
that the French law would have allowed the same to be done. 
“ The property in the effects of the bankrupt,” said Parke, B., 
“ does not appear to be absolutely transferred to these syndics in 
the way that those of a bankrupt are in this country ; but that the 
syndics act as mandatories or agents for the creditors, the whole 
three, or any two or one of them, having the power to sue for and 
recover the debts in their own names. This is a peculiar right of 
action created by the law of that country, and we think it may be 
by the comity of nations enforced in this, as much as the right of 
foreign assignees or curators, or foreign corporations, appointed or 

Burlier v. Mexican Land and Colonisation Co., Ltd. (1900), 10 T. L. R. 127, where 
an order of an American Court, authorising the plaintiff to sue on a judgment 
obtained abroad against a company, was held ultra vires so far as it purported to 
confer a right to sue in England. 

(u) (1834), 1 Bing. N. 0. 151 ; Bradlaugh v. De Bin (1868), L. R. 5 C. P. 473 ; 
Lebcl v. Tucker (1807), L. R. 3 Q. B. 77 ; ante, p. 413. 

(b) W estlake, Priv. Int. Law (1012), $ 342, p. 422. 

(r) Ante. . pp. . 

(d) Bradlaugh v. De Bin (1808), L. R. 5 C. P. 473 ; Lebel v. Tucker (1867), L. R. 

3 Q. B. 77 ; Trimbey v. Vignier (1834), 1 Bing. N. C. 151 ; O'Callaghan v. Thomond 
(1810). 3 Taunt. 81 ; Jmus v. Dunlop (1800), 8 T. R. 595; De la Chaumette v. 
Bank of England (1831 ), 2 B. & Ad. 385. 

U) Ante , pp. 413-417. 
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created in a different way from that which the law of this country 
requires. '’(a) There can be no doubt that this is a strong authority 
against regarding the determination of the name in which an action 
is to be brought as one of procedure at all, and that it is difficult in 
the face of such a decision to distinguish any such question from 
the general one o£ title, on which the lex fori him no claim to make 
itself heard. 

* The title of an administrator or executor under a foreign grant 
to enforce the choses in action of the deceased in England is not 
recognised, as has been already said. (b) until administration is taken 
out here. This is, however, for a different reason. A foreign 
administration is not regarded as transferring or assigning any 
movable property except that actually situate within the juris- 
diction of the law which grants it, and a foreign administrator who 
has*not obtained an English grant has consequently no title at all 
to the choses in action of the deceased here. An assignment inter 
vivos , on the contrary, is intended to operate all the woH i over, 
and claims universal recognition on that footing ; wild n assign- 
ment by law or bankruptcy is acknowledged bv international 
comity, as has been already pointed out, as having a similar effect. 
The right of a husband to sue in his wife's name with respect to tin* 
movables acquitted by him through her is referred, upon tin* same 
principle, to the law of the matrimonial domicil ; to which the in- 
tention of the parties must also be presumed to have been direct ed.(c) 
So when a husband and wife are domiciled in a country where the 
wife has no equity to a settlement, an English Court will order 
payment- of the wile's legacy to an assignee of the husband (ri ) — a 
case not strictly pertinent: to the present subject, but which shows 
in a strong light the inability of the lex fori to interfere with any 
question of title. So it appears that a feme covert, who entries on 
business in a country where the law permits her to do so as a sole 
trader, may sue here in respect of transactions entered into in that 
character ; but that husband and wife cannot sue. here us partners 
in trade, though that trade was carried on under a law which 

(«) AH eon v. Furnival (1834), 1 (’. M. & It. 277, 200; 4 Tyrwhitt, 7.71. For 
oasos as to trustees in bankruptcy suing in h!n<'land, ef. He Jlayiran/. Hayward v. 
Ilayward (1807), I Cli. 0Uf> (in which a trustee in a foreign bankruptcy was not 
entitled to sue where the bankrupt was domiciled in Knglanri at the date, of the 
bankruptcy); Jit- Jlaridson's Settlement Trust.* (1873), L. It. 1.7 Kcp 383; lie 
Lawsons Trusts (1800). 1 Ch. 17.7. With regard to the title of a trustee under 
a foreign assignment., ef. Dulaney v. Merry a- Son (1001). J K. 15. .730. 

(b) Ante, ]>. 271. Hut the administrator of the forum of the domicil can recover 
from a local or limited administrator any balance in his bands of the? personal 
estate collected by him : Fames v. It (teem (18s0j. 1(» Cli. 1>. 407 ; S. C. on appeal, 
18 Ch. D. 347 ; Jh la Viescu v. Lubbock (1810). 10 Sim. 020; Fnohin v. Wylie 
(1862). 10 II. L. C. 1 ; ante, p. 271. 

(c) Dues v. Smith (1822), Jacob, .744; Stiver v. Shutc (1702), I A list. 03; 
Campbell v. French (1707), 3 Ves. 321. 

(d) McCormick v. Garnett (18.74), 5 Do G. M. & G. 278. 
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Part IV. recognised such partnership, (a) The distinction is perhaps a 
Procedure, g^adowy one, but seems to be founded on the view that the right 
Cap. X. of a feme covert to acquire property and sue for it in any court must 
Parties, be decided by the law under which she lives, but that her right to 
sue jointly with her husband as his pkrtner involves a question of 
the misjoinder of parties, which is properly a matter of procedure 
for the lex fori. It may be remarked, in reference* to this case, that 
the custom of the City of London which allows a feme covert to carry 
on business as a sole trader in the City does not authorise her to sue 
as such trader in any but the City of London courts ; (6) so that it 
does not really purport to give her a title for general purposes at 
all. 

Security for According to the English practice, plaintiffs resident abroad are 
costs. ordered to give security for costs. (c) But if there are any co- 

plaintiffs resident in England, security will not be ordered. (d) The 
test is “ ordinary residence within the jurisdiction ” ; and merely 
temporary residence will not suffice. (e) The rule applies not only 
to plaintiffs, but to other parties in the position of a claimant or 
plaintiff, e.g. in interpleader ; (/) and to other persons who volun- 
tarily intervene in an action. (</) But if the residence abroad is in an 
official capacity in the public service, security will not be ordered.(Zt) 
Security is not ordered merely because the plaintiff is about 
to leave the kingdom, (?’) or happens to be abroad. (A) The rule 
requiring security is not applied if the foreign resident affected lias 
substantial property, real or personal, within the jurisdiction, 
which will be available for costs. (1) Security is not ordered if the 
defendant has money of the plaintiff in his hands ,(m) or admits the 
claim, (n) or if the plaintiff has an unsatisfied judgment against the 
defendant. (o) Foreign ambassadors arc not ordered to give security, 

a) Conic* v. De Bernales (1824), J C. & P. 206 ; Ry. & Moo. 102. 

(6) Beard v. Webb (1800), 2 R. & P. 98 ; 1 C. & P. 267, n. 

(r) Crozat v. Brogden (1894), 2 Q. B. 30, C. A. ; Hep. of Costa Rica v. Erlang er 
(1876), 3 Ch. 1). 62; Re Breloria-Pietersburg Ry. Co. (No. 2) (1004), 2 Ch. 359; 
Apollinaris Co. v. Wilson (1886), 31 Ch. 1). 632, C. A. ; Re Milward & Co. (1900), 

1 Ch. 405, C. A. 

{d) Winlhrop v. Royal Exch. Co. (1755), 1 Dick. 282 ; D'llormmjee v. Grey (1882), 
10 Q,. B. D. 13 ; The Carnarvon Castle (1878), 38 L. T. 736, C. A. 

(e) Ord. 65, 2, 6 (a). 

if) In re Mikvard & Co. (1900), 1 Ch. 405. 

{g) Apollinaris Co. v. Wilson (1886), 31 Ch. D. 632, C. A. ; In re La Compagnie 
Generate, etc. (1893), 3 Ch. 4 r >J. 

( h ) Colcbrook v. Jones (1751), 1 Dick. 154 ; Evelyn v. Chippendale (1839), 9 Sim. 
497 ; Nugent v. llarcourl (1834), 2 Bowl. P. C. 578. 

(*) Adams v. Colcthurst (1794), 2 Aust. 552. 

(k) Hoby v. Hitchcock (1800), 5 Vcs. 699 ; Green v. Gharnock (1791), 1 Ves. 396. 

(l) Ebrard v. Gassier (1884), 28 Ch. D. 232 ; Re Apollinaris Co. (1891), 1 Ch. 1 ; 
Redondo v. Chaytor (1879), 4 Q. B. D. 457. 

(m) Crozat v. Brogden , supra , at p. 36 ; Duffy v. Joyce (1890), 25 L. R. Ir. 42. 

(n) De St. Martin v. Davis <fc Co. (1884), W. N. 86. 

(o) Bristowe v. Needham (1842), 4 Man. & G. 906 ; Re Contract and Agency 
Corporation (1887), 57 L, J. Ch. 5. 
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but the exemption does not also apply to their servants. (a) Resi- 
dence in Scotland or Ireland is not foreign residence within the 
meaning of this rule, judgment in the English Courts being 
enforceable in Scotland and Ireland. (6) 

(b) Name against which the fiction is to be brought. — It is quite 
clear that no person can be made liable by the lex fori, as an incident 
of procedure, who would not have been exposed to liability by the 
proper law to govern the act or contract in respect of which he is 
sued, and his connection with it. Thus in General Steam Navi- 
gation Co. v. Guillou,(c) the defendant, who was sued for injury done 
to the plaintiff's ship on the high seas by a vessel of which he was 
alleged to be the owner, pleaded that the real owners of the vessel 
which caused the collision were a French society or company, of 
which he was a shareholder and acting director, and that, by the 
law of France, the defendant was not responsible for or liable to be 
sued or impleaded individually, or in his own name or person, in 
respect of the causes of action alleged, but that the said company 
alone, by their said style or title, were responsible for and *ble to 
be sued and impleaded for the said causes of action. I. *s not easy 
to see how this plea could have been construed as anything but 
a denial that the defendant was personally or individually liable 
at all by French law, although the Court of Exchequer were equally 
divided on this Question; but the true principle by which such 
cases are to be determined is no doubt correctly indicated in the 
judgment. “If the defendant," said Parke, B., “was not liable 
for the acts of the master by that law which is to govern the case, 
he has a good defence to the action. For the defendant, it is con- 
tended that t he* plea means to aver that by the law of France he 
was liable for those acts, but that a body established by the trench 
law, and analogous to an English corporation, were tin; pro- 
prietors of t he vessel, and alone lia ble for t he act s of t he master. . . . 
If such be the true construction of the plea, we are all strongly 
inclined to think that there is a good defence to the action. On 
the other hand, the plaintiff contends that the plea only means 
that in the French court: the mode of proceeding would be to sue 
the defendant jointly with the other shareholders of the company 
under the name of their association ; and if this be the true com 
struction of the plea, we all concur in the opinion that the plea is 
bud ; for it is well established that the forms of remedies and modes 


(a) Goodwin v. Archer (1727), 2 1*. Wins. 452 ; l.h Montdlmw v. Chriatin (1815), 

° "(^Judicature Act, 1873, h. 70; Judgments Ext. Act, 1808. Of. He Howe 
Machine Co. (Fontaine's Case) (1889), 41 t h. D. 118, C. A. ; lie Queensland Mercantile 
Agency Co. (185>1 ), 01 L. J. Ch. 48. 

(c) (1843). 11 M. & W T . 877. Cf. p. 458. 
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Part IV, of proceeding are regulated solely by the law of the place where the 
Procedure. ac ti on j 8 instituted — the lex fori ; and it is no objection to a jsuit 
Cap. X. instituted in proper form here, that it would have been instituted 

Parties, in a different form in the court of the country where the cause of 

action arose, or to which the defendant belongs. ”(a) The distinction 
intended appears to be, that the defendant, if not personally liable 
at all by the French law, could not be made so by the lex fori ; but 
that if in France he was under a joint personal liability with the, 
other members of the association, the fact that they were not joined 
as defendants would be immaterial, as relating to a question of 
procedure ; and this was the principle afterwards adopted in 
Bullock v. Caird (b) by the Court of Queers Bench. In that case 
the action was brought against a single defendant, for a breach of 
an agreement entered into between the plaintiffs and C. & Co. ; 
and the defendant pleaded that there was a trading partnership or 
firm, domiciled and carrying on business in Scotland by the name 
of C. & Co., of which he was a member ; that, by the Scotch law, 
the firm was a distinct person from any or the whole of the in- 
dividual members, and was capable of maintaining the relation of 
debtor and creditor separate and distinct from the obligations of 
the partners as individuals, and of holding property, and of suing 
and being sued as a separate person by the name of C. & Co. ; that, 
by the law of Scotland, the defendant, as a partner in the firm, was 
liable to the plaintiffs for the satisfaction of any judgment which 
might be obtained against the firm or the whole of the individual 
members jointly for any breaches of the agreement ; and that it 
was a condition precedent to any individual liability attaching 
to the defendant, as an individual member of the firm in respect 
of the agreement, that the firm, as such person, or- the whole in- 
dividual partners jointly, should first have been sued, and that 
judgment should have been recovered against the firm or the whole 
of the partners jointly ; and that the plaintiffs had not sued the 
firm or the whole of the partners jointly, or recovered judgment 
against it or them. It was held, on demurrer, that all the matters 
stated in the plea were mere matters of precedure, and that the plea 
was bad, Blackburn, J., saying that the nonjoinder of the other 
members of the firm might be a bar to an action in Scotland, but 
could only amount in England to a plea in abatement. (c) This 
case was followed and approved by Romer, J., in I89G, where a 
member of a Spanish firm having died in England, leaving pro- 
perty here, creditors of the firm were allowed to have recourse to 

(a) General Steam Navigation Co. v. Guillou (1843), 11 M. & W. 877, 895. 

(b) (1875), L. li. 10 Q. B. 276. 

(c) Bullock v. Caird (1875), L. R. 10 Q. B. 278, and cf. Thurburn v. Steward 
(1871), L. R. 3 P. C. 513. 
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his estate here for debts, although the law of Spain would have Part IV. 
reqfiired that the firm property should be first exhausted. (a) So P R 0CEPT7 RK - 
where a colonial statute gave a mode of proceeding against a colonial Cat. X. 
banking company by suing tfceir chairman as nominal defendant, Parties. 
and enforcing the judgment against the property of the members, Loc J — 
and judgment ha£ in fact been recovered against the chairman provisions 
^under this provision, it was held that a member of the banking to^^cedim? 
company might nevertheless be sued individually in England. (b) 

It is true that it was said in the judgment that the colonial statute 
was merely cumulative, and left all the previous rights and liabilities 
of the parties untouched ; but it is submitted that the decision 
would have been the same even if the colonial statute had made 
the recovery of judgment against the chairman a necessary pre- 
liminary to fixing any liability on the individual members, such a 
provision relating merely to procedure, and only indicating the 
proper mode of bringing home the liability, instead of taking it 
away altogether. As Lord Campbell expressed it, sue 1 , an act 
imposed no new liability, but only regulated the mode .1 which the 
existing liability should be judicially constituted, (r) Such pro- 
visions clearly do not affect the right of the creditor to pursue his 
remedy here in the manner provided by the law of this country ; 
nor will any furfrher special enactment , regulating t he manner and 
conditions of executing a judgment, so obtaine d against such a 
nominal defendant, upon t he property of the members of t he com- 
pany, have any wider operation beyond the tribunals to which it is 
immediately addressed .(e/) 

(ii.) Time, within which the Action must he hhouoht. 

Statutes of limitation which bar the remedy, but do not extinguish 
the right, are regulated and imposed by the Ux fori. The English 
statutes of limitations relating to contracts, torts, and movables 
are of this class. With regard to immovables, the term of 
prescription depends on the lex situs. 

Statutes of limitation may be regarded from a double point of 
view; either as extinguishing and discharging the right of action 
altogether, or as merely suspending and denying a remedy. Nor 
has any branch of private international law given rise to greater 
discussion than the attempt to decide which is in truth their proper 
character ; whether they are, in short, laws which govern the 
inherent liability of the obligation, or rules of procedure dictated 

(a) In re Doetsck. Malhrsan v. Ludwig (1800), 2 Ch. 830. 

(b) Bank of Australasia v. Harding (1850), 0 ('. H. 001 ; 10 L. «1. (\ P. 315. 

(e) Bank of Australasia v. Nias (1851), 10 Q. 11. 717, 734. 

{d) Kelsall v . Marshall (1850), 16 Q. B. 241. 
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Pabt IV. by the lex fori , and binding in that forum alone. They may, in 
Procedure. j ac ^ either. It is competent to any Legislature to enact ihat 
Cap. X. rights of action, not put in force within a certain 'time, shall be 
Limitations . absolutely extinguished ; and such an enactment will have a right 
to claim recognition in any tribunal, whenever a contract made with 
reference to it as the dominant law (o) shall come in question. “ I 
should be much inclined to hold/’ says Cockburn, C.J., “that 
when by the law of the place of contract an action on the contract’ 
must be brought within a limited time, the contract ought to be 
interpreted to mean, * I will pay on a given day, or within such 
time as the law of the place of contract can force me to pay.’ ” (6) 
That this dictum does not express the English law, according to 
the current of authority, is admitted by the learned judge whose 
opinion is quoted in the same judgment, but if for the last phrase 
were substituted the words “ within such time as the law of the 
place of contract provides that any obligation shall remain valid 
and unextinguished,” its authority would be incontrovertible. It 
has been repeatedly decided that the English law of limitations, 
with regard to obligations and movables generally, does not go to 
this extent, but merely fixes a limit within which, in an English 
Court , the action must be brought ; and that foreign statutes of 
limitation, framed in similar terms, have no larger effect. (c) The 
Statute of English statute with regard to real property, the Real Property 
Limitations. jj m jt a tion Act, 1833 (3 & 4 Will. IV. c. 27), amended by the Real 
Property Limitation Act, 1874 (37 & 38 Viet. c. 57), on the other 
hand, does not merely bar the remedy, but extinguishes the right. 
The lex situs , in fact, as to prescription with regard to immovables, 
exacts universal recognition, whether the action is to recover the 
land itself, or, for example, an annuity charged upon the land.(d) 

The proposition, however, that the term of limitation of an 
action on an obligation depends upon the lex fori, though apparently 
well established by the English decisions, and laid down in terms 
quite free from ambiguity by Story, (e) has not altogether escaped 

(«) Ante, p. 378. 

(?>) Harris v. Quint (1869), L. R. 4 Q. B. 653. 

(r) Ibid . ; 38 L. J. Q. B. 331 ; Pardo v. Bingham (1869), L. R. 4 Oh. 735; 
39 L. J. Ch. 170; Buckmaboye v. Mottichund (1851), 8 Moo. P. C. 36 ; Lopez 
v. Burslem (1843), 4 Moo. P. C. 300 ; British Linen Co. v. Drummond (1830), 
10 B. & O. 903 ; Haber v. Steiner (1835), 2 Bing. N. C. 202 ; 2 C. B. 304 ; 
Oliitty on Contracts, 10th ed. p. 741 ; Alliance Bank of Simla v. Carey (1880), 

5 0. P. I). 429. 

( d ) Harris v. Quine (1869), L. R. 4 Q. B., at p. 654 ; Pitt v. Dacre (1876), L. R. 

3 Ch. L>. 295 (where rents and profits of land in Jamaica being administered in 
the English Court, claims on them were determined according to the law of pre- 
scription of tho situs, from which they had been produced) ; Beckford v. Wade 
(1805), 17 Vos. 87, P. C. ; Be Peat's Trusts (1869), L. R. 7 Eq. 302 (money arising 
from the Hale of land in India). 

(e) Story, ConfL of Laws, § 576. “ In regard to statutes of limitation or pre- 
scription of suits, and lapse of time, there is no doubt that they are strictly ques- 
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criticism. Westlake speaks of it as very questionable, and shows 
an Inclination to prefer the view (for which there is considerable 
authority to be found in Continental writers) that the prescription 
applicable to a contract depends upon the law of the contract itself, 
whether that be the lex loci celebrationis or solutionis. (a) Westlake 
adds, that the rul<v>f English law may be justified “ on the principle 

. . that, although the lex fori cannot properly create a new 
obligation after the one which arose by the original contract or 
tort has ceased to exist, it may yet regard its statute of limitations 
as a stringent rule of domestic policy, in obedience to which it 
may decline to give effect to that obligation even while existing.”^) 

The distinction thus drawn is perhaps only theoretical, but it 
may be suggested that the language employed loses sight of the 
true nature of a statute of limitation. If an obligation has “ ceased 
to exist,” the law which effected this result is not a statute of 
limitation at all, but a statute which discharged the obligation. 
No writer on this subject has asserted that the disch?:.ge of an 
obligation is effected by the lex fori. Statutes of Imitation, pro- 
perly so called, merely prevent a debt or obligation from being 
enforced by action. There arc other ways in which a debt may be 
said to subsist, though it cannot be put in suit. It may, for example, 
so subsist as to preserve a lien on the goods of the debtor until it 
is satisfied, (c) or so as to cause the right of action to revive by a 
subsequent promise. A good illustration may be found in the 
case of In re Bowes. Strathmore v. Vanefd) where a creditor in an 

tions affecting the remedy, and not questions upon the merits. They go ad litis 
ordination (ni , and not ad litis decisimiem. in a just juridical sense. The object 
of them is to fix certain periods within which all suits shall be brought in tho 
courts of a State, Tvhether they arc brought by or against subjects or by or against 
foreigners. And there can be no just reason, and no sound policy, in pillowing 
higher or more extensive, privileges to foreigners than are allowed to subjects. . . . 

§ 557. It has accordingly become a formulary in international jurisprudence, 
that all suits must be brought within the period fixed by the local law of the 
country where tho suit is brought (lex fori), otherwise the suits will bo barred, and 
this rule is ns fully recognised in foreign jurisprudence as it is in the common law. v 
And sec Dicey, Conflict of Laws (1908), p. 708. 

(a) The theory that tho term of prescription or limitation applicable to a con- 
tract depends upon tho law applicable to the original contract, or to tho law 
intended by tho parties (which amounts to the same thing), is best answered in 
the words of Lord Brougham. “ It is said that the limitation is of the very nature 
of tho contract. First, it is said that the party is hound for a given time, and for 
a given time only. That is a strained construction of tho obligation. The party 
docs not bind himself for a particular period at all. but merely to do something on 
a certain day. . . . Tho law does not suppose that lie* is, at the moment of making 
the contract, contemplating tho period at which he may bo freed by lapse of time 
from performing it. The argument that tlio limitation is of the nature of tho 
contract sup]>oses that tho parties look only to the breach of the agreement. 
Nothing is more contrary to good faith than such a supposition.” ( Don v. Lipp- 
mann (1837), 5 Cl. & F„ pp. 1, Iff, Iff, per Lord Brougham.) 

(b) Priv. int. Law (1912), p. 329. 

(c) Spears v. Hartley (1800), 3 Esp. 81, 82 ; Higgins v. Scott (1888), 2 B. & Ad. 
413. 

(d) (1889), W. N. 53. 


Paet IV. 
Procedure. 

Cat. X. 

Limitations , 
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Pakt IV. administration suit was allowed to retain, without bringing into 
Pr ocedu re, hotchpot, the proceeds of a foreign attachment on foreign assets 
Cap. X. for another debt, being a debt barred by the English Statute of 
Limitations. Limitations, but not by the foreign, law. It is obvious that for 
this purpose the English Court must have recognised the existence 
of the debt in question at a time when its own Statute of Limita- 
tions could have prevented its enforcement. It is unnecessary, 
however, to have recourse to such considerations, inasmuch as the 
distinct ground upon which the English and certain other statutes 
of limitation have been held to refer to procedure, has been that 
they do not intend or purport to forbid t>he cause of action from 
being put in force, after the specified term, in any courts except 
their own. They are commands addressed to their own tribunals. 
Did they purport to be more than this they would cease to be 
rules of procedure at all, and would absolutely extinguish such 
rights of action as properly came within their jurisdiction. (a) 

So far, therefore, at any rate as English tribunals are concerned, 
it is now established beyond doubt that a law which simply pre- 
scribes the time within which a chose in action must be put in force 
relates to procedure alone, and has no validity except in the 
tribunals to which it belongs and is addressed. (b) And in those 
tribunals it applies to all contracts, wherever mdde ; and to all 
parties, whatever their nationality or domicil. Thus, in Pardo v. 
Foreigners Bingham the English Statute of Limitations was held to apply, 
U? though the debt was contracted in Venezuela, where the debtor 
limitations, and creditor were both resident at the time and afterwards. “ A 
certain period is fixed by the statute,” said Lord Hatherley, “ which 
binds everybody who comes to sue before this for,um.”(c) And 
where p, statute (5 Geo. IV. c. 113, s. 29) provided that no appeal 
should be allowed from any sentence of any Court of Admiralty 
unless certain preliminary steps were taken within a given time, it 
was held that the enactment applied to foreigners as well as to 
British subjects. It was said, in the judgment, that although 
the British Parliament had no general power to legislate for 
foreigners out of the dominions and beyond the jurisdiction of 
the Crown, yet it could by statute fix a time within which applica- 
tion must be made for redress to the tribunals over which it had 
authority ; and that this was matter of procedure, which was a 
law of the forum , and bound in that forum all mankind, whether 
foreigners or subjects, plaintiffs or defendants, appellants or 

(а) See Westlake, Priv. Int. Law (1912), p. 330 ; Story, Conflict of Laws, § 576 sq. 

(б) Harris v. Quine (1869), L. R. 4 Q. B. 653 ; 38 L. J. Q. B. 331 ; Pardo v. 
Bingham (1869), L. R. 4 Oh. 735 ; 39 L. J. Ch. 170 ; Pitt v. Dacre (1876), L. R. 

3 Ch. D. 295, and cases cited on p. 474, ir. (a). 

(c) Pardo v. Bingham (1869), L. R. 4 Ch. 735. 
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respondents. (a) So exclusively is such a law matter of procedure, Part IV. 
thaJt a foreign judgment declaring that a claim is barred by a local 1>K OCEm T|iB * 
statute of limitations is no bar to an action in the tribunals of Cap. X. 
another State the laws of which fix a longer term of limitation of Limitation*. 
suit on the original cause of action. (&) In such a case the maxim 
“ Nemo bis debet vexari pro eadem causa 99 docs not apply, the plea frijfor/. 
upon which the foreign judgment has been given not going to the 
* merit of the cause of action. It will be shown subsequently that 
this condition must be complied with, in order that a foreign 
judgment should be set up as a conclusive bar here.(c) The recent 
case of In re Bones, Strf/thmore v. Vane (d) is a strong illustration 
of the principle. In that case an English Court recognised the 
existence of a debt, which was barred by its own Statute of Limita- 
tions, so far as to allow the creditor, who was proving against the 
sanffe estate for another debt, to retain the proceeds of a foreign 
attachment for the statute-barred debt without bringing them 
into hotchpot. (c) 

It has been held that when a contract under seal un sued on 
in England, which had been made in a country where the* dis- 
tinction between specialty and simple contracts was not recognised, 
the period of limitation applicable to specialties in England was 
applicable. (/) Jt only remains, while on this subject, to advert 
to a distinction cited with approval from Story in Huber v. Steiner, [tj) 
between cases where a foreign law of limitation is merely the lex 
loci contractus , and those in which the parties have resided within 
the jurisdiction of the law during the whole period, so that it has 
had full operation upon the case. It should, however, be remarked 
that Story adds the further condition that the law should be one 
which declares that the claim at the expiration of the statutory 
period shall become a nullity, and not merely that the Temedy 
shall be barred. Unless such was its nature, it is clear that it 
would still remain a law of procedure only, and that the additional 
fact of the parties having resided within its jurisdict ion would not 
give it greater strength or wider operation. No doubt this fact 
would be an additional reason for admitting the universal validity 
of the law, if it was a law like the English statute which limits 

(a) Lopez v. Burslnn (184.*!), 4 Moo. ]\ t\ 300. 

(b) Harris v. Quine (1809). L. K. 1 (J. It. 053 ; 38 L. .1. Q. 15. .Til ; Don v. Lipp- 
mnnn (1837), Cl. & F. 1. 

(r) Garcia* v. Ricardo (1815), N Sim. 205 ; 14 L. .1. (‘h. 559 ; infra, ehap. xi. 

(d) (1889), W. N. 55. 

(c) Cf. the observation of Lord Kldon in Sjxt r* v. Hartley (1800). 5 Ksp. 81, at 
p. 82 : “ Though the Statute of Limitations ,as run against a demand, if the 
creditor obtains possession of goods on which I has a lien for a general balance, 
he may hold them for that demand by virtue of t he lien. 

(/) Alliance Bank of Simla v. Carey (1880). * C. 1\ 1>. 249. Dicey, Conflict of 
Laws (1908), p. 715, n. 4. doubts whether this ease was rightly divided. 

{g) (1835), 2 Bing. N. (’. 202. 
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Procedure. 

Cap. X. 

Suit. 


suits relating to immovables (3 & 4 Will. IV. c. 27), which extin- 
guished the right ; but it has been already said that such a law 
is not one of procedure at all, and claims universal recognition 
without the aid of any additional considerations, such as that the 
parties have resided for the full period within its jurisdiction. 

(iii.) Mode of Suing and Enforcing ^Process. 

No part of the subject is less involved with considerations of the 
proper respect to be paid to the law which created the right than 
this ; and, accordingly, no part of it is to be referred with less 
hesitation to the lex fori for an authoritative decision. It is, 
indeed, almost unnecessary to multiply authorities for the pro- 
position that the “ forms of remedies and modes of proceeding ” 
are regulated solely by the law of the place where the actioji is 
instituted; (a) but it may be more useful to illustrate it by citing 
a few examples of its application. How far it applies to the 
question of the reception of evidence, or of the sufficiency of 
evidence when received to support an action, will be considered 
subsequently ;(fc) and it has already been shown that the pre- 
scription of the time within which an action must be brought is 
properly regarded as coming under the same general rule. That 
all questions of priorities between creditors depend upon the lex 
fori was decided, as far as cases of bankruptcy are concerned, by 
Ex parte Melbourn , just cited ; and the same rule has more than 
once been held to be applicable to administrations, (c) Not only 
the priority of a creditor, but in some cases his right to prove his 
debt at all, may in some instances be decided by the lex fori. The 
former rules of English bankruptcy law, for example, 'which exclude 
in certain cases a right of double proof against two firms to which 
the same individual or individuals belonged) have been held to 
apply to a creditor attempting to prove under an English bank- 
ruptcy, after proof under what was tantamount to a bankruptcy 
in the Brazils ;(e) and the fact that in the case cited the bills which 
were the subject of the proof had been accepted in England, though 
mentioned by Turner, L.J., seems immaterial. So an execution 

(a) Ferguson v. Fyffe (1841), 8 Cl. & F. 121 ; Triwhey v. Vignier (1834), 1 Bing. 
N. C. 151 ; General Steam Navigation Co. v. Guillem (1483), 11 M. & W. 877 ; De 
la Vega v. Vianna (1839), 1 B. & Ad. 284 ; Pardo v. Bingham (1809), B. K. 6 Eq. 
485 ; Ex 'parte Melbourn (1870), L. R. G Ch. 64 ; 40 L. J. Bank. 65. 

(b) Infra , p. 495. 

(c) Pardo v. Bingham (I860), L. B. 6 Eq. 485 ; Cook v. Gregson (1854), 2 Drew. 
286 ; Preston v. Melville (1840), 8 Cl. & E. 1. So priorities under the Merchant 
Shipping Act, 1894, h. 167. The Tagus (1903), L. J. P. 4. 

(d) But Bee now the Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 39, sclied. II., 
(18), extending the provisions of 24 & 25 Viet. c. 134, s. 152. 

(e) Ex parte Goldstnid (1856), 1 1)e (3. & J. 257, 285 ; Goldsmid v. Cazenove 7 H. L. 
785. 



PROCEDURE GENERALLY, AND EVIDENCE. 487 

creditor who attempts in a foreign court to attach and sell property 
of to bankrupt firm actually situate in the foreign jurisdiction, 
may be justified by the lex fori in doing so, although the English 
law would not have permitted it ; and the assignees of one of the 
members of the firm, who has # becomc bankrupt in England, cannot 
compel him by suit in England to refund what he has recovered. («) 
It seems difficult, indeed, to suggest any true principle upon which 
"such an inference with the operation of the lex fori and situs could 
be warranted, even if the partnership were domiciled and resident 
in England, and the attached property alone situate within the 
foreign jurisdiction ; though any Court which can give the creditor 
his full distributive share of the whole partnership property, or 
withhold it from him, can no doubt practically obtain full recogni- 
tion for its rules. (/ j) Thus, when a company has in this country 
bee?) ordered to be wound up, judgment creditors who are in this 
country and have proved under the winding up will not be allowed 
to attach, or retain when attached, property in India boKiging to 
the company. (c) It would appear, however, that ii-vy will be 
entitled to retain the proceeds of a foreign judgment in rem, based 
upon and declaring the existence of a prior lien in t heir favour on 
the assets forming the subject-matter of the judgment .(d) The 
subject has already received some consideration. (c) 

The rule that set-off, on the other hand, is a mere matter of pro- 
cedure, not of the substance of the contract between the parties, 
and that it is consequently dependent on the lex fori , is not so 
clearly established. It is, however, difficult to see in what sense 
it can be said to be part of the original obligation, that the defendant 
in an action of contract should be able to defeat part of the claim 
against him fiy setting up a perfectly distinct claim of his own 
against the plaintiff. In such a case, each litigant, plaijfliJT and 
defendant, has, strictly speaking, a chose in action of his own ; 
and a chose in action can of its own nature be enforced only by 
action. The law of some particular forum may and does allow 
the defendant to make a different use of his claim, by striking a 
balance between it and the claim of the plaintiff ; but that appears 
to be a privilege conferred by the lex fori, and in no sense purt. of 
the contract. The express contract between the parties may, of 
course, provide that the; claim of the plaintiff, when it arises, should 

(a) Briciu'ood v. Mil hr ( IKl 7), 3 Aler. 279 ; and see Sitin' « ('< (IHIH). I K<j 
462. 

(b) Barker v. ( loodair , 11 Ves. 78 ; J Julian v. M orison, 17 VVs. 201 ; I It oho, 213; 
Sill v. Worswick (1791), 1 H. 151. 665 ; tinnier v. Pott* (1791), 1 T. H. 182. 

(c) In re. Oriental Steam Co ., Ex parte Scinde tty. Co, (1874), L. K. 9 Ch. 557. 

Id) Minna Crain Steamship Co. v. Chartered Bank of India (1897), 66 L. J. Q. 15. 

C2. [e) Ante, p. 300. 


Paut IV. 
Pkockihtrjs. 

Oai\ X. 

Suit . 


Set-off. 
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Procedure. 

Cap. X. 

Suit . 


Liability — 
not created 
by lex fori. 


be set against a specified demand of the defendant ; but in such 
a case the defendant’s plea is not really one of set-off, but of* an 
express term of the original contract. The point was raised, 
though not directly decided, in Macfarlane v. Norris, (a) where 
Cockburn, C.J., intimated that he \tfas inclined to take the view 
indicated above, and this dictum has been since followed.(6) The 
most recent American authorities are to the same effect, (c) In 
Allen v. Kemble, (d) which has been cited on the other side in* 
support of the proposition that the right of set-off is really part 
of the original obligation, there was no conflict between the lex 
fori and the lex loci contractus at all ; and the only question was 
whether the contract of the drawer of a bill of exchange was 
governed by the law of the place where the bill was drawn, or 
where it was payable. 

It is plain, however, that the lex fori can never confer a right 
of action which had no existence by the law which was properly 
competent to create the obligation. Thus it has been already 
said that a tort, to be actionable, must be actionable by the law 
of the place where it was committed, as well as by the law of the 
tribunal. (e) Consequently, the better opinion would seem to be 
that an act which is a criminal offence, but not a personal tort, 
by the lex loci, cannot be the ground of an action Jiere, though by 
the lex fori it might be both. It is true that Wightman, J., in 
Scott v. Seymour, (f) intimated an opinion that if a trespass was 
not lawful or justifiable by the law of the country where it was 
committed, the mere fact that no personal right to recover damages 
for it was given by that law would not deprive the person aggrieved 
of the right of action given to him by English law, at any rate 
when both the parties were British subjects. This* dictum, how- 
ever, was not assented to by the other members of the Court ; 
and the fallacy involved in it has been already pointed out.(flr) In 
strict accordance with the principle here advocated, it was said in 
an older case that no rule of procedure could avail to give a per- 
sonal right of action against a contractor, where the lex loci actus 
recognised no right to enforce the obligation at all against the 

(a) (1802). 2 B. & S. 783. 

(b) Meyer v. Dresner (1804), 10 C. B. (N. 8.) 040, in which case Willes, .J., said 
at p. 00r> : “ The net- oft being admitted to be a matter of procedure, we cannot 
introduce a case of wet- off from the Prussian law simply because the contract 
sued on is a Prussian ‘ contract.’ ” 

(c) See Story, Conflict of Laws, § 575, and American cases there cited (7th ed.). 

(d) (1848), 0 Moo. P. C. 314 (a case involving compcnsatio under Roman-Dutch 
law in Demcrara). Of. Jtouqaettc v. Overmann (1875), L. R. 10 Q. B. 625, per 
Cockburn, C. J., at p. 541, explaining Allen v. Kemble ; and also Maspom y Hermano 
v. Mildred (1882), f) Q. B. 1). 530, C. A. 

(e) Ante , p. 452. 

(/) (1802), 1 H.& C. 219. 

(fir) Ante, pp. 453, scq. 



489 


PROCEDURE GENERALLY, AND EVIDENCE. 

person of the party sued ;(«) and though this case Inis been dis- Part IV. 
approved by later authorities, (h) the principle that the personal * >R OrK1)t TRI8, 
or real nature of the right must be determined once for all by the Cap. X. 

lex loci remains unassailed.' The nature and extent of this principle prot est 

will be better understood wlien the cases relating to process and 

execution have been considered. 

Process, or the # mode of proceedings by which the judgment and Execution 
decrees of any tribunal are enforced, similarly depends upon the 
law of that tribunal alone. (c) There may, however, be sometimes 
a difficulty in distinguishing the nature of the original liability on 
which the judgment is founded from the operation upon it of the 
law of a foreign Court as to execution. A man, for example, who 
contracts a debt in a country where imprisonment for debt is 
unknown, may argue with some plausibility that his contract never 
coiftemplated the alternative of personal confinement, by the 
threat of which the law of the country in which he is sued attempts 
to hold him to his bargain. From such a point of view it would 
appear inequitable that he should be compelled to p emnit to the 
provisions of any law which he had not contemplated ; but there 
is a fallacy involved in this aspect of the subject altogether. The 
natural incidents of the contract, foreseen or unforeseen, are properly 
the subjects o&tlic intention of the parties; and in adjudicating 
upon them it is of the highest importance to determine what the 
contracting parties contemplated, or to what law they intended 
to refer. Breach, however, is not a natural incident of the con- 
tract, but its dissolution. An obligation, it is true, remains ; but 
it is an obligation which arises, not out of the intention of the 
parties, but out of the refusal of one of them to carry that intention 
into effect. (d) Consequently, with the incidents of breach, and 
the remedies applicable to it, the intention of the parties Am have 
nothing to do. The fallacy of supposing that those who contract 
undertake an alternative liability to discharge their promise or 
to be compelled to do so by some particular law, within some 
particular time, or in some particular way, has already been shown 
in treating of statutes of limitation. (e) Persons who contract 
engage simply to perform their promise ; and if they fail to carry 
out their undertaking, t hey must submit to the cont rol of any law 
within the reach of which they happen to be when a remedy is 
sought. To break a contract is, in truth, an offence ; or, if not a 
public offence, is at any rate a personal wrong. There is no greater 


(«) Aldan v. Fitzjam* * (171)7), 1 B. & 1*. 138. 

(6) lmlay v. KUcfttm (1802), 2 East, 453. 

(c) De la Vega v. Viannn (1830), 1 A. & Ad. 284 ; 
5C1.&F.1. 

(d) Don v. Lippmann (1837), 5(3. & V. 1, 14. 


I km v. Lippmann (1837), 
(?) Ante , p. 481. 
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Part IV. reason why a man who fails to fulfil a promise should be heard to 
Pr ocedu re. 0 bj ec t to any law which properly asserts jurisdiction over him, 
Cap. X. than why a man who injures another by defamation or actual 
Process, assault should do the same. 

Enforcement -^e so ^ e question, therefore, which rhust in such cases be decided, 
of personal is whether the contractor assumed, by his agreement, a personal 

liability. liability or not. If he intended to bind his person for the fulfil- 

ment of his promise — and all personal undertakings must neces- 
sarily be taken, in the absence of anything to the contrary, to have 
that effect — then every tribunal under whose jurisdiction he may 
come will enforce that personal liability yi its own way. If, on 
the contrary, his person, according to his intention and the com- 
petent lex contractus , was never bound at all, then no foreign law 
can impose a personal liability for the breach or non-fulfilment of 
what was never a personal undertaking. (a) Thus in Mdan^v. 
Fitzjames the defendant was held to bail in England on an instru- 
ment entered into in France, by which his property only, and not 
his person, was according to the law of France made liable, and 
the Court of Common Pleas ordered the bail-bond to be delivered 
up and cancelled on the defendant entering a common appearance. 
“ The defendant is held to bail,” said Eyre, C.J., “ on a contract 
made in France, the nature of which we must lean?, not from the 
face of the instrument, but from evidence. If it appears that this 
contract creates no personal obligation, and that it could not be 
sued as such by the laws of France, there seems to be fair ground 
on which the Court may interpose to prevent a proceeding so 
oppressive as a personal arrest in a foreign country, at the com- 
mencement of a suit, in a case which, as far as we can judge at 
present, authorises no proceeding against the person in the country 
in whiclf the transaction passed. If there could be none in France, 
in my opinion there can be none here. I cannot conceive that 
what is no personal obligation in the country in which it arises 
can ever be raised into a personal obligation by the laws of another. 
If it be a personal obligation there, it must be enforced here in the 
mode pointed out by the law of this country ; but what the nature 
of the obligation is must be determined by the law of the country 
where it was entered into, and then this country will apply its own 
law to enforce it.”(6) It should be remarked that Heath, J., 
dissented from the above view, but only on the ground that the 
contract sued on was in his opinion a personal one, and that the 
question of arrest was therefore merely one of remedy. On the 

(«) Melon v. Fitzjames (1797), 1 B. & P. 138 ; Talleyrand v. Boulanger (1797), 
3 Ves. 447 ; Dc la Vega v. Vi anna (1830), 1 B. & Ad. 284. 

(b) Melon v. Fitzjames (1797), 1 B. & P. 138, 141 ; and see Talleyrand v. Bou- 
langer (1797), 3 Ves. 447. 
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assumption that the contract was not a personal promise by Part IV. 
French law, but a mere hypothecation of property, the decision * >K OOKDi rBB ‘ 
was no doubt right ; but that the view taken by Heath, J., was hi Oaf, X. 
reality more consonant to the facts of the case appears from the Process. 

opinion which Lord Ellenbor&igh intimated in Irnlay v. Elhfsm f (a) 

and from the later decision in De la Vega v. Vianna.(b) which may 
be regarded as having settled the law on the subject. In Don v. 

* Lippmann (c) the general principles applicable to such cases were 
stated with much clearness by Lord Brougham : “ The contract 
being silent as to the law by which it is to be governed, nothing is 
more likely than that tjie lex loci contractus should be considered 
at the time the rule (sc. of the remedy), for the parties could not 
suppose that the contract might afterwards come before the 
tribunals of a foreign country. But it is otherwise when the 
reifledy actually comes to be enforced. The parties do not neces- 
sarily look to the remedy when they make the contract. They 
bind themselves to do what the law they live under re(je’»es ; but 
as they bind themselves generally, it may be taken r •/ they had 
contemplated the possibility of enforcing it in another country. 

. . . Not only the principle of the law, but the known course of 
the Courts, renders it necessary that the rules of precedent should 
be adopted, ami that the parties should take the law as they find 
it, when they come to enforce their contract. . . . The distinction 
which exists as to the principle of applying the remedy, exists 
with even greater force as to the practice of the Courts when the 
remedy is to be enforced. No one can say that, because* the 
contract has been made abroad, the form of action known in the 
foreign court must be pursued in the courts where the contract is 
to be enforced, or the other preliminary proceedings of those 
Courts must be adopted, or that the rules of pleading, or the curial 
practice of the foreign country, must necessarily be followed. . . . 

No one will contend in terms that foreign rules of evidence should 
guide us in such cases ; and yet it is not easy to avoid that principle 
in practice if you once admit that, though the remedy is to be 
enforced in one country, it is to be enforced according to the laws 
which govern another country ”(d) 

It may be convenient to state under this head the rules of the Service of 
English Courts with reference to the service of writs or notices of 0 f 

writs out of the jurisdiction. (#?) 

Until the passing of the Common Law Procedure Act, 185i ,on * 
there was no provision for the service of any writ or process outside 


(a) (1802). 2 East, 453. (ty (1830), 1 B. & Ad. 284. 

(c) (1837), 5 (’1. & F. 1, 13. 

( (l ) Per Lord Brougham, in Don v. Lippmann (1837), 5 (1. & F. 12, 13, 14. 
(e) See also supra, pp. 325-327. 
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Part IV. the jurisdiction, and though the 18th section of that Act remedied 
Pr ocedu re. defect, Scotland and Ireland were expressly exempted frbm 
Cap. X. its provisions. The original Order (Order xi.) in the Judicature 
Process . Rules, framed on the passing of the Judicature Act, 1875, removed 
~ this distinction ; but it will be seen) on reference to this Order 

in its present revised form, that in favour of persons “ domiciled 
or ordinarily resident in ” Scotland or Ireland the older prac- 
tice is preserved. It must be remembered that service out 
of the jurisdiction is an interference with the ordinary course 
of the law, and, apart from statute, no Court has power to allow 
it. (a) 

Order xi. r. 1, in its existing form, provides as follows : 

“Order xi. r. 1. Service out of the jurisdiction of a writ of 
summons or notice of a writ of summons may be allowed by the 
Court or a judge (b) whenever — * 

“ (a) The whole subject-matter of the action is land situate 
within the jurisdiction (with or without rents or profits) ;(c) 
or the perpetuation of testimony relating to the title to 
such land \{d) or 

“ (b) Any act, deed, will, contract, obligation, or liability, 
affecting land or hereditaments situate within the juris- 
diction, is sought to be construed, rectified, set aside, or 
enforced in the action ; or 

“ (c) Any relief is sought against any person (e) domiciled (/) or 
ordinarily resident (</) within the jurisdiction ;(/*) or 
“ (d) The action is for the administration of the personal estate 
of any deceased person who, at the time of his death, 
was domiciled within the jurisdiction ; or for the execu- 
tion (as to property situate within the jurisdiction) of the 
* trusts of any written instrument, of which the person to 


(a) Be Buff field (1880), 32 Ch. D. 123 ; Be Maughan, 22 W. R. 748. 

(h) With regard to equi table jurisdiction in personam, exercisable by the English 
Courts, in respect of foreign immovables, against persons locally within their 
jurisdiction, cf. Jenney v. Mackintosh (1880), 33 Oh. I). 090; Bawtree v. Great 
North- Western Central By. Co. (1898), 14 T. L. R. 448, 0. A. ; Dudcr v. Amsler - 
damsch Trustees Kantoor (1902), 2 Ch. 132. 

(c) This refers to actions for tho recovery of land, and to others of a liko 
character, A (/new v. Usher (1884), 14 Q. B. 1, affirmed (■. A. 

(d) R. S. C. May 1912, which thus makes obsolete Sling sin/ v. Sling shy (1912), 
2 Ch. 21, C. A. 

(e) Person includes corporation (see R. S. C. Ord. 71, r. 1). Cf. Harvey v. 
Dougherty (1887), 00 L. T. 322. 

(/) As to the meaning of “ domiciled,” see supra. 

(g) As to the meaning of “ ordinarily resident,” seo tho cases (already cited, 
supra) : Be Williams (1872), 8 Ch. App. 090 ; Be Bowie , ex parte Breull (1880), 
16 Ch. D. 484, C. A. ; New Chile. Gold Mining Co. v. Blanco (1888), 4 T. L. R. 346 ; 
Ghikis v. Mnsurus (1909), 20 T. L. R. 220 ; Allison v. Independent Press Cable 
Association of Australasia. Ltd. (1911), 28 T. L. R. 128, C. A.; Actiesselskahet 
Dampskih “ Hercules ” v. Grand Trunk Pacific By. Co. (1912), 1 K. B. 222, C. A. 

(/#) Cf. Sling shy v. Slingdty (1912), 2 Ch. 21, C. A. 



PROCEDURE GENERALLY, AND EVIDENCE. 408 


be served is a trustee, which ought to be executed 

• according to the law* of England ;(a) or 

“(e) The action is founded on any breach or alleged breach 
within the jurisdiction of any contract, wherever made, 
which, according to # the terms thereof, ought to be per- 
formed within the jurisdiction, (b) unless the defendant 
is domiciled or ordinarily resident in Scotland or Ireland ;(c) 
or 

“ (f) Any injunction is sought as to anything to be done within 
the jurisdiction or any nuisance within the jurisdiction is 
sought to be pjpvcnted or removed, whether damages are 
or are not also sought in respect thereof ;(d) or 

“ (g) Any person out of the jurisdiction is a necessary or proper 
party to an action properly brought against: some other 

• person duly served within tin? jurisdiction/ 

Service out of the jurisdiction must be effected in the. same 
manner as service within the jurisdiction, viz. either p- rsonally 
or by substituted service, and at the place authorise* 1 by the order 
giving leave. (e) 

In accordance with the terms of the rule, it has been held that 
Order xi. r. 1, applies equally to the service of a writ of summons 
and, except in certain cases (/) to the service of notice of a writ of 
summons, the service required in each cast* being the same.(f/) 

By r. (i of the same Order, when the defendant is neither a 


Part IV. 
Procedure. 

Cain X. 

Process. 


(a) Cf. He Payer, Payer v. Johnstone (1883), 22 Ch. I >. NO, ( A. ; Field v. lint nett 
(1880). 50 L. .1. i). 15. 89, 91 ; I Vood v. Middleton (1897), 1 (’ll. 151 ; He Orr-h’mny, 
Orr- String v. Orr- Firing (1 882), 22 ( 'll. I). 450, (*. A. 

(b) Cf. Kolrhmmm v. Menricc ( 1 003), I K. 15. 534 ; Dentsehr National Hank v. 
Paul (1898), 1 (’ll. 283. — It is not necessury that (lien; should Ik? an express stipula- 
tion in tilt! coiitiwct providing ft»r its |K?rfurinam*c within tilt* jurisdiction. Dural 
«f» Co. Ltd. v. Dans (HK)4), 2 K. 15. 085. C. A. ; Crazier, Stephens «('• Co. v. A serf etch 
(1908), 2 K. B. 101, C. A. ; hut an implied provision is sufficient, J/oerlcr /. Hanover 
Works (1893), 10 T. L. H. 22, 103, C. A. If there is primn facie evidence of a h roach 
within tlie jurisdiction, and the breach is disputed on the other Hide, leave is given 
to serve, out of the jurisdiction, unless tin? primn facie case fails, Badisehe, A nil. in 
und Soda Fabrik v. Che.mische Fabrik Vormals Sandoz (1903), 88 L. T. 490, C. A., 
affirmed, (1904) 90 L. T. 733, H. L. 

(c) Cf. Lenders v. Anderson (1883), 12 Q. B. 1). 50 ; Channel Coaling Co. v. Itms 
(1907), 1 K. B. 145. 

(d) If in the opinion of tho Court there; is no reasonable probability that the 
plaintiff will obtain an injunction, leave to serve out of the jurisdiction is refused, 
Watson cf? Sons v. Daily Record (Olasgotr), Ltd. (1907), 1 K. B. 853, ('. A. ; of. 
Alexander v. Valentine (1908), 25 T. L. It. 29, C. A. 

(e) Donnell v. Preston (1908), W. N. 155, (’. A. 

(/) Viz. to countries to which It. S. C. Ord. xi. r. 8, applies. The latter refers 
to a foreign country to which the rule may from time to time 1 m; applied, by tho 
order of the Lord Chancellor. Thus in 1904 it was so applied to (iormany (VV. N. 
Part II., p. 231), in 1900 to Russia (VV. N. Part II., p. 99), in 1910 to Spain and 
Belgium (\V. N. Part II., p. 270). in 1912 to Portugal and Japan (VV. N. Part 1I M pp. 
115, 204). For the method of transmitting tho notice to such countries, see R. S. C. 


App. A., Part l.. No. 10 A. 

(g) Scott v. Royal Wax Candle Co. (1870), 1 Q. 15. 1). 404 ; South Afrit 
v. La Compagnie Franco- Beige du Chemin de Fer du Nord (1898), 1 Ch. ; 


„ i Compagnie j 

v. Festi <fc Co. (1891), 2 Q. B. 92, C. A. 


Wean Republic 
190 ; Dobson 


See also Order xi. r. 7. 
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Part IV. British subject nor in British dominions, notice of the writ, and 
Pr ocedu re no j. ^ ^ se if f J s to be served on him. By r. 8 A (R. S. C. Afig. 

Cap. X. 1909) the Court or judge may direct that any summons, order, or 

Process, notice shall be served on any party or person in a foreign country 
in the same way as service of a writ of summons. Before this 
rule the power could be exercised only in the pase of a writ or 
notice in lieu of a writ. And leave will be given only where there 
is power to give leave to serve a writ or notice of writ abroad, (a) 
And where a writ itself is served upon a foreigner not in British 
dominions (in violation of the rule), the service is a nullity, and 
not a mere irregularity, so that all subsequent proceedings will be 
set aside. (6) In such a case, it appears, from the authorities just 
cited, that the defendant himself may come to the English Court 
and apply by summons to set the proceedings aside, though it 
might imperil his position if he first appeared to the writ. It is 
the logical complement of r. 6 that either a British subject in 
foreign dominions or a foreigner in British dominions may be 
served with a writ itself.(c) It would seem that third-party 
notices and counter-claims, being governed by the rules applicable 
to the service of writs, may be served out of jurisdiction with 
leave under Order xi. r. l.(d) But an “ originating summons ” in 
the Chancery Division cannot be so served, (e) Nor* is there power 
to serve on a bankrupt who is resident in a foreign country, and 
actually out of the jurisdiction at the time, an order for his attend- 
ance for his public examination^/) The general rule is stated by 
Lord Esher, in the case just cited, as being that, when the Legisla- 
ture has enacted that a thing is to be done in one of the Queen’s 
Courts, the meaning prima facie is only that the Court may do that 
thing within the Queen’s dominions. It is at least doubtful 
whethei^the learned judge did not mean within that part of the 
Queen’s dominions which is within the jurisdiction of the Court. 
Service in Scotland, Ireland, or the colonies is service out of the 
jurisdiction within Order xi. r. 1 (< 7 ). 

Tort . — Service of writ or notice of writ out of the jurisdiction is 

(а) Re Aktiebolaget Rdbertsfors and La SocUte Anonyms des Papeleries de VAa 
(1910), 2 K. B. 727. 

(б) Hemtson v. Fabre (1888), 21 Q. B. 1). 6 ; Boyle v. Sacker (1888), 39 Ch. I). 
249 ; PreMon v. Lamrmt (1876), 1 Ex. D. 361. 

(c) Fowler v. Barslow (1881), 20 Ch. D. 246; Great Australian Go. v. Marlin 
(1877), 5 Ch. D. 1 ; Padley v. Camphausen (1878), 10 Ch. I). *550 ; Speller v. Bristol 
Steam Nav. Co. (1.884), 1 3 Q. B. T>. 96 ; Bacon v. Turner (1876), 3 Ch. D. 275. 

(d) Dubout v. Marphcrson (1889), 23 Q. B. D. 341 ; Swansea, etc.. Go. v. Duncan 
(1876), 1 Q. B. D. 648 ; Order xvi. r. 48 ; Order xxi. r. 12. 

(e) Re Busfield (1886), 32 Ch. D. 123. See as to petitions, oto., the Annual 
Practice (1913), Order xi. r. 1, notes pp. 76 seq. ; and on the general principles, 
see Lenders v. Anderson (1883), 12 Q. B. D. 56 ; Uewitson v. Fabre (1888), 21 Q. B. D. 
6 ; and Re Busfield , supra. 

(/) In re Wendt (1889), 22 Q. B. D. 733. 

(g) Cf. Re Busfield (1886), 32 Ch. D. 123 ; supra, p. 327. 
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not allowed in actions of tort, except in cases which fall within Part IV. 
Order xi. r. 1, subsections (a), (e), (f), (g). That is to say, either I>llorKDURIL 
the action must be for injury to land within the jurisdiction, or Cap. X. 
the defendant against whom relief is sought must be domiciled Proof. 

within the jurisdiction, or &n injunction must be sought as to 

something to be done within the jurisdiction, or a nuisance within 
the jurisdiction must be complained of, or, lastly, the defendant 
* must be a necessary or proper party to an action properly brought 
against some other person duly served within the jurisdiction. (a) 

It is insufficient that damages have been sustained within the 
jurisdiction. (6) 

Contract . — See ante, Chap. VIII. “ Contracts,” pp. 325-331. 

Injunction. — The claim for an injunction must be bona jidc ; and 
if merely claimed in order to bring the case within Order XT. r. 1, 
the 1 Court will refuse to grant leave. (c) It is not necessary that 
the injunction should be the only relief sought, but it appears 
necessary that it should be sought against the defend*: r; whom 
it is desired to serve abroad, unless the case be one \dimg under 
subsection (g).(d) 

Within the Jurisdiction . — The jurisdiction means the jurisdiction 
of the Court, not of the Crown ; and therefore Scotland and Ireland 
are without t ha jurisdiction for the purposes of this rule. For the 
same reason, although by international law the Crown may assert 
its jurisdiction up to the three-mile limit from the coast, yet, in 
the absence of legislation, the jurisdiction of the Court, extends to 
low- water mark only, (a) 

(iv.) Evidence Necessary, and Admissible to Support 
an Action. 

# 

This branch of the subject has been already considered when Evidence 
treating of formalities, and it is unnecessary to do more here than hy 

recapitulate the conclusions arrived at. The lex fori decides all 
questions relating to the admissibility of evidence ; but if the 
evidence, when admitted, goes to show that no obligation was 
ever validly created by the lex loci, and not merely that the obliga- 
tion, though duly created, could not have been proved in the 

(n) Lenders v. Anderson (188:*), 12 Q. I*. D. 50 ; Croft v. King (1803), 1 Q. I*. 410 ; 

Williams v. Cartwright (1805), 1 Q. 1*. 410. Sec caws and notes under the head of 
“ Torts,” ante. p. 448. 

tb) Shearman v. Findlay (1833), 32 YV. K. 122. 

c) Females v. New York Herald (1803), 2 Q. J*. 07 (n). 

of) Lisbon Berlyn Gold Fields v. lteddle (1885), 52 L. T. 700 ; New Chile Co. v. 

Blamo (1888), 4 f . L. R. 340. 

(c) Ben. v. Keyn (1877), 2 Ex. D. 03 ; Be Smith (1870), 1 P. I). 300 ; Harris v. 

Owners of Francimia (1877). 2 C. P. D. 173 ; Brcc v. Marescaux (1881), 7 Q. B. 1). 

434. 
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foreign tribunal, the rules of the forum as to procedure will not, 
of course, be allowed to create an obligation, where none existed 
before. (a) Similarly, when the lex fori demands a particular kind 
of evidence to support a particular kind of contract, no obligation 
arising from such a contract can be recognised, although it may in 
the first instance have been validly created by the lex loci actus , 
and could be put in suit in a foreign court. The English Statute 
of Frauds has accordingly been held to apply to contracts made 
abroad, and sued upon here. (b) On the other hand, a contract 
which is unenforceable abroad may nevertheless be sued upon in 
England, if the necessary evidence be produced, (c) The necessity 
of distinguishing between the formalities preliminary to the validity 
of the contract, and those preliminary to the enforcement of the 
remedy in the country where it was made, will be seen from the 
case of Ex parte Melboumfd) which has been already cited; and 
it is plain that it will be necessary to prove the former in every 
tribunal, while the latter will be dispensed with everywhere but 
in the courts of the locus celebrationis. 

The law on this subject has been briefly expressed by Lord 
Brougham in Bain v. Whitehaven and Furness Railway Company. {e) 
Whether a witness is competent or not ; whether a certain matter 
requires to be proved by writing or not ; whether certain evidence 
proves a certain fact or not : that is to be determined by the law 
of the country where the question arises, where the remedy is 
sought to be enforced, and where the Court sits to enforce it. It 
would seem, however, where evidence is taken in one country in 
aid of a suit or action elsewhere, either on ordinary commission or 
with the assistance of the local Courts (as in cases under 19 & 20 
Viet. c. 113, infra), that the prevailing law must be the law of the 
country' where the suit is actually pending for which the evidence 
is taken, as being the true forum.(f) 

(v.) Proof of Facts peculiarly Foreign. 

The amount of evidence necessary to support a right of action 
in any particular tribunal, and the admissibility of the evidence 
offered for that purpose, being thus determined by the lex fori , it 
remains to consider what kind of evidence is required by the Court 

(a) Bristow v. Sequeville (1850), 5 Ex. 275, 279 ; Alves v. Hodgson (1797), 7 T. R. 
241 ; Clegg v. Levy (1812), 2 Camp. 166. 

(b) Lcroux v. Brown (1852), 12 C. B. 801 ; Acebal v. Levy (1834), 10 Bing. 376 ; 
Wiedemann v. Walpole (1891), 2 Q. B. 534. 

(e) Cf. Hansen v. Dixon (1906), 96 L. T. 32 ; 23 T. L. R. 56. 

(d) (1870), L. R. 6 Ch. 64. 

(e) (1850), 3 H. L. G. 1, 19. 

(f ) See por Cockburn, C.J., in Dessilla v. Fels (1879), 40 L. T. Rep. 423. 
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when investigating certain peculiarly foreign facts. It is un- 
necessary to say that the ordinary rules of evidence apply indis- 
criminately to the proof of res gestw and other incidents relevant 
to the cause of action, wherever they may have taken place ; but 
it is not equally apparent what rules apply to the proof of foreign 
documents or of foreign law\ First, with regard to foreign docu- 
ments, it is clear \hat the Court must have the evidence of a trans- 
lator ; a translator being, in the words of Lord Chelmsford, a 
witness as to the meaning and also the grammatical construction 
of the words. (a) Next, it must have evidence, adduced by foreign 
experts if necessary, of the meaning of any words which are of a 
technical description, or which have a peculiar meaning, different 
from that which, if literally translated into our language, they 
would bear. If the instrument is not only written in a foreign 
language, but to be controlled bv a foreign law,(/>) according to 
any of the principles already laid down, then if there is any principle 
of construction applicable to that document by such f . vigil law, 
the foreign law on this point must be proved in tie manner which 
will be shown below. The judge “has not organs to know- and 
to deal with the text of the foreign law, and therefore requires the 
assistance of a lawyer who knows how r to interpret. it. v (r) The 
witnesses having supplied the judge with these facts, they must 
retire and leave his sufficiently informed mind to his own proper 
office — that of ascertaining for himself the intention of t in* parties ; 
or, in other words, of construing the instrument in question. (d) 
So, if there is a foreign custom which affects the construction of a 
foreign document, witnesses must be heard to explain what the 
custom is, as evidence is received of customs in respect of trade 
matters, before the judge* can pronounce on the proper effect, to 
be given to it.(c) But the foreign document, though cfmstrued 
according to the foreign hnv to which it is generally subject, and 
explained by reference to foreign facts, is only admissible in 
evidence, as has been said, according to the rules of the lex forty 
and no foreign law will avail to make that primary evidence in a 
foreign court which is secondary evidence according to the law of 
procedure w T hich is there followed. (/) Where, however, a particular 
value is given by the foreign law r to a foreign document as proof 

(a) l)i Sara v. Phillips (1803), 10 H. L. C. 024, 039. 

(h) As to the proper law to govern the construction of foreign contracts, vide 
ante, p. 309. 

(c) Per Lord Brougham in the Sussex Peerage. Case. (1844), 11 Cl. & F. 115. 

(d) Di Sora v. Phillips (1803), 10 H. L. C. 024, 039. 

(e) Per Lord Mansfield in Mostyn v. Fahrigas (1774), Cowp. 174 ; 1 Sm. L. C. 
(1903), 591. 

(/) Broom v. Thornton (1837), 0 A. & E. 185 (when* a copy of a charter-party 
made in Batavia was held inadmissible, though in certain circumstances it would 
have been admissible in the Batavian Courts). 
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Part IV. 
Procedure. 

Cap. X. 

Proof . 


of a fact within the jurisdiction of that law, the same weight will 
be given to it in any other tribunal, when the foreign law is proved 
to its satisfaction. Thus, where it was desired to prove a marriage 
in France which was celebrated before the Revolution, and it was 
proved by French advocates that registers of marriage were kept at 
Lille by official authority, and that those registers were authentic 
documents both before and since the Revolution, c properly authenti- 
cated copies of these were admitted to prove the marriage.(a) And * 
in a more modern case a document was tendered to prove a marriage 
in Chili, which purported to be an extract from a register of mar- 
riages, signed by the curate-rector of the Chilian church where it 
was solemnised. The signature was duly verified by a public 
notary, and certified under the hand and seal of the British consul. 
On proof being adduced that a register was kept by the curate- 
rector of every church in Chili of the marriages solemnised in it,cand 
that certificates of marriages such as that tendered were received in 
the Chilian courts as evidence of the marriage which they purported 
to certify, the document was received to prove the marriage in 
question. (b) But a copy of a foreign judgment, certified in a 
similar manner, will not be entitled to reception here, every tribunal 
being of course entitled to lay down for itself the manner in which 
it will take cognisance of the decrees of a foreign Court. (c) Docu- 
mentary evidence will not be admissible to prove facts occurring 
in a foreign country, if such evidence be not admissible by English 
law, notwithstanding that it is received in that country. (d) It is 
now provided by statute that all judgments, decrees, orders, or 
other judicial proceedings of any court of justice in any foreign 
State or in any British colony, and all other affidavits, pleadings, 
and other legal documents filed or deposited in ahy such court, 
may be? proved in any court of justice, or before any person having 
by law or by consent of parties authority to hear, receive and 
examine evidence, either by examined copies, or by authenticated 
copies purporting to be sealed with the seal of the court to which 
the original belongs, or, in the event of such court having no seal, 
to be signed by the judge or one of the judges of the said court ; 
and that it shall not be necessary to prove the seal or signature 
with which such authenticated copy purports to be sealed or 
signed.(e) Similar provisions are contained in the same statute 

(а) Biddulph v. Lord Camoys , (1846), cited by Keating, J. 29 L. J. P. & M. 58. 

(б) Abbott v. Abbott and Qodoy (1860), 29 L. J. P. & M. 57. 

(c) Appleton v. Lord Braybrooke (1817), G M. & S. 34 ; and see 9 Mod. 66. 

(d) Finlay v. Finlay and Rudall (1862), 31 L. J. (P. M. & A.), 149 (a case in which 
a certificate of marriage celebrated in a foreign country was hold inadmissible 
here owing to non-compliance with English requirements, in spite of its being 
received as good evidence by the law of that country). Cf. Abbott v. Abbott and 
Qodoy (1860), 29 L. J. (P. M. & A.), 57. 

(e) 14 & 15 Viet. c. 99, s. 7. 
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for the proof of proclamations, treaties, and other foreign acts of Part TV. 
State. Procedure. 

The common practice of taking evidence abroad by means of a Cap, x. 
commission clothed with the authority, not of the tribunal or Proof. 
Government in the eountr/ where the evidence is taken, but of 
the tribunal requiring such evidence, is not regarded with uniform 
approval. In some States municipal laws exist which prohibit 
the administration of an oath, the taking of evidence, or the 
exercise of any function that could be called judicial by any persons 
other than the officers of the local tribunals. This is a matter 
which, of course, everj State has a right to regulate for itself, 
and does not involve any principle of international law, though 
such regulations may often interpose practical difficulties in the 
examination of witnesses abroad. (a) By an English statute 
(1 9 &c 20 Viet. c. 113) (printed in the appendix to this chapter) 
jurisdiction is given to the English courts, or to any judge thereof, 
to order the examination upon oath before a commissioner of any 
witness within the jurisdiction, upon application for that purpose 
(by summons at chambers), in aid of any civil or commercial suit 
in a foreign country, without any writ being issued or other pro- 
ceedings taken in the English court. Provision is made for 
compelling th» attendance of witnesses ; and false evidence given 
upon such an examination is made perjury (s. 3). Though it does 
not appear that much use has been made of this statute, it has 
been resorted to in the Divorce Court. (6) It would appear that , 
in such cases, questions as to the admissibility of evidence would 
be decided by the law of the country where the suit was pending, 
which is the real forum. (c) 

The proof of foreign law is mainly controlled 
that the law of a foreign State is a fact, which mi 

(«) In 1880 this right was practically asserted in Dormany, and proceedings 
were actually taken there against Mr. A. II. Kempc. an English barrister who had 
been appointed to take evidence on commission by the English li igh Court of 
Justice. As to the persons before whom affidavits for the Probate Division are to 
be taken abroad, when* the local law forbids the administration of an oath by a 
.British (’ousel, see In thv goods of Fnwc us (1S84), 9 I\ D. 241, and 21 & 22 Viet, 
c. 95, s. III. For an analogous instance when an affidavit has been admitted without 
having been sworn before a consul (under lo & 10 Viet. e. SO, s. 22), sec Lyh v. 

Elwuotl ( 1 874 ), 1 5 Eq. 07. 

(b) See, cjj. Simpson v. Hazard (18K7), \V. N. 115. 

{(•) iJrs.silla v . Fils (1879), 44 I.. T. Hep. 429. When the judge of a foreign 
Court, to which a requisition from the Probate and Divorce Court had issued In 
examine a witness, having the interrogatories and cross-interrogatories before 
him, examined the witness himself at his discretion without putting the questions 
verbatim , and no further request was made to cross-examine, the deposition ho 
made was received in evidence, though with doubt: HitrJiins v. Uitchins (1800), 

L. R. 1 P, & 1). 1 53. But the knowledge that the examination will be conducted 
in this manner may be a reason for refusing to issue a requisition or com mission 
to a foreign Court (In re Boyse f Grafton v. Grafton (1882), 20 Ch. D. 700). As to 
the form of such commission, see In re Imperial Land Co. of Marseilles (1870), 

37 L. T. Kcp. 588, and Seton on Decrees, 4th cd., pp. 21, 149, 1038. 


by the principle Proof of 


bo established 


foreign law. 



500 


FOREIGN AND DOMESTIC LAW. 


Part IV. 
Procedure- 

Cap. X. 

Proof. 


Foreign law 
— whether 
examinable 
by Court. 


by properly qualified witnesses, (a) and of which no tribunal or judge 
has a right to take judicial notice. No judicial knowledge or dis- 
cernment is attributed to a judge in such a matter ; and if proper 
proof of a foreign law is not adduced, the Court must proceed 
according to the law of England. (b) Jill that can be required of a 
tribunal adjudicating on a question of foreign law is to receive and 
consider all the evidence as to it which is available, and bona fide 
to determine on that, as well as it can, what the foreign law is. If 
from the imperfect evidence produced before it, or its misappre- 
hension of the effect of that evidence, a mistake is made, it is much 
to be lamented, but the tribunal is free fropi blame. (c) The judge 
“ has not organs to know and to deal with the text of the foreign 
law, and therefore requires the assistance of a lawyer who knows 
how to interpret it ”(d) How far the function of the judge is 
limited to the reception of this evidence and this assistance is 
perhaps not wholly free from doubt. It was said by Lord Langdale, 
that though a knowledge of foreign law is not to be imputed to the 
judge, there may be imputed to him a knowledge of the general art 
of reasoning ; and that there may therefore be cases in which the 
judge may, without impropriety, take upon himself to construe the 
words of a foreign law, and determine their application to the case 
before him, especially if there should be a variance or want of clear- 
ness in the testimony. (e) The same view had been apparently 
adopted by Lord Stowell in earlier cases ,(/) limiting the exercise 
of this function to the consideration of those authorities which 
were directly referred to by the witnesses ; but, as Lord Langdale 
remarked in the case cited, a judge endowed as Lord Stowell was 
might perhaps safely do some things which other judges might find 
it very hazardous to imitate. 

The Court of Appeal, however, has held recently that judges are 
entitled to look at written laws expressly referred to in the evidence 
of foreign experts, but only at the sections so referred to.(</) This 
rule was laid down after Nelson v. Bridport and the Sussex Peerage 
Case had been cited, and may therefore be regarded as conclusively 

(a) Mostyn v. Fabrignx (1774), 1 Cowp. 101, 174 ; Ganer v. Lanesborough (1790). 

1 Peake, 18 ; Ji. v. Iirtnan (1847), 0 L. J. Q. B. 289 ; Nelson v. Bridport (1845), 
8 Beav. 527, 536 : He Turner , Meydin g v. liimhdiff (1906), W. N. 27 ; H. v. 
Brixton Prison (Governor), ex parte Percival (1907), 71 J. P. 148, per Lord Alver- 
stone, C.J.. at p. 150 ; Bratlcy v. Hhodesia Consolidaied f Lid. (1910), 2 Ch. 95, 102. 
With regard to the law of any part of the King’s dominions, the Court may apply 
the provisions of the British Law Ascertainment Act, 1859 ; see infra. 

{b) Lloyd v. Guibcrt (I860), L. R. 1 Q. B. 115, 129 ; Brown v. Gracey (1821), 
1). & R. N. P. 41, n. 

(c) Castrique v. Imrit (1870), L. R. 4 H. L. 414, 427. 

(d) Sussex Peerage Case (1844), 11 Cl. & F. 115, per Lord Brougham. 

(c) Nelson v. Bridport (1845), 8 Beav. 537. 

if) Lindo v. Belisano (1795), 1 Hagg. Cons. 216 ; Dalrymple v. Dalrymple (1811), 

2 Hagg. Cons. 54. 

(g) Concha v. Murrieta (1889), 40 Ch. D. 543, 649. 
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established for the English Courts. The Judicial Committee of the Part IV. 
Pfivy Council, indeed, had as long ago as 1857 assumed an appa- Pr oceptj ki 
rently unrestricted right to examine for themselves, not only Cap. X. 
foreign statutes, but foreign reports and text-writers, (a) but there Proof. 
is no other direct authority tor the proposition that a judge may of 
his own mere motion look even at the written or printed laws of a 
foreign State. In a recent case in the Exchequer Chamber the pro- 
visions of the French Code de Commerce were, no doubt, examined 
critically by the Court, but it is especially remarked in the judgments 
that the whole Code was, by agreement of the parties , considered to 
be in evidence. (6) Thegdoctrine that it is necessary to prove foreign 
law as a fact by oral testimony was not therefore impugned, nor 
is the case even an authority for the admissibility in evidence of 
the statute law or codes of a foreign country, where the objection 
is not waived. The objection, though not waived, does not appear 
to have been taken in Trimbey v. Vignicr,(c) in which the same 
articles of the Code de Commerce came in question, end were no 
doubt looked at by the Court. “ Upon this point of French law,” 
says Tindal, C.J., “the opinions of the foreign advocates which 
have been taken by consent since the trial of the cause appear to 
be contradictory ; but as each of them founds his opinion on the 
Code de Coinfnerec, arts. 137, 138, we feel ourselves at liberty to 
refer to the text of that Code, in order to form our own judgment 
on the point.” It will be observed that in that case the opinions 
of the foreign advocates were taken by consent after the trial, and 
the disputed articles of the Code were in fact quoted in those 
opinions ; so that both litigants appear to have waived their right 
to object to .anything beyond the testimony of an expert. It is 
obvious that there is considerable danger in permitting any judge 
to attempt the construction and application of a foreign code or 
statute for himself. The opinion of a Continental judge, for example, 
upon the 4th section of the Statute of Frauds, given in ignorance 
that it had ever been the subject of judicial decision, would certainly 
be more likely to be wrong than right ; and the stricter view would 
seem to be that a litigant has a right to demand, if he chooses, that 
the opinion of the witnesses as to the foreign law shall be accepted 
as conclusive, without any attempt being made by the judge to 
supplement it by an examination of the foreign law for himself. 

It is the office of the judge in such a case to decide upon the testi- 
mony submitted to him, not upon the comparative validity of the 
reasons given by the witnesses in support of their opposite 


(a) Brcmrr v. Frr.rmrtn (1857), 10 Moo. P. ('. 300, 303. 

(b) Brad In ugh v. Dr. Kin (ISOS), L. K. 5 C. P. 473. 

(r.) (1834), 1 Bing. N. C. 151, 158. 
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opinions ; (a) and the distinction between the task of construing a 
foreign document or contract after the law affecting it has bedn 
proved, and the task of ascertaining that law as a preparatory step 
towards doing so, will be well seen from the case just cited. The 
authorities, however, for the proposition that foreign written law 
may be looked at by the judge, are entitled f to considerable 
respect, and in the Sussex Peerage Case (b) Lord Campbell gave his 
opinion in favour of that view in opposition to that taken by Lord 
Brougham. The Supreme Court of the United States, in a judgment 
cited at lengtn ^y Story, (c) have expressed their opinion that the 
true rule was, that a foreign written law rmy be received when it 
is found in a statute-book, with proof that the book has been 
officially published by the Government which made the law. It 
has been said by Blackburn, J., that there is great and obvious 
danger of error in any attempt to construe the written code of a 
foreign law, without the aid of foreign lawyers to explain it,(d) 
but the rule as laid down for England in Concha v. Murrieta (supra), 
admitting for judicial examination only those parts of foreign codes 
or statutes which have been expressly referred to by expert wit- 
nesses, ought to reduce this peril to a minimum. Nevertheless, 
it does not wholly exclude it. 

Whatever may be the rule, however, as to the right of the Court 
to look at the written or printed laws of a foreign country, it is 
certain that all foreign law may, and all unwritten foreign law 
must, be proved by parol evidence. The only witness competent 
to give such evidence is some person who is conversant with the 
foreign law, either as a legal practitioner in the foreign State, or as 
holding some other office there the duties of which, would entail 
such knowledge. It does not appear necessary that he should be 
a legal practitioner or professor, at any rate if the law (e) to be 
proved is a mercantile custom ; but it is clearly not sufficient 
that his knowledge of the law of the foreign State should be derived 
from his having studied it in another country. (/) If this were 
enough, as Alderson, B., observed in Bristow v. Sequeville , why 
should not a Frenchman, who had read books relating to Chinese 
law, be called to prove what the law of China really is ? And in 

(а) I)i Sara v. Phillips (1803), 10 H. L. C. 624, 638. 

(б) (1844), 11 Cl. & F. 85, 114 ; see Baron de Bode's Case (1851), 8 Q. B. 208 ; 
Millar v. Heinrich , 4 Camp. 155; Lacott. v. Higgins (1822), 3 Stark. N. P. C. 
178; Pi cion's Case (1806), 30 How. St. Tr. 491 ; Middleton v. Janvcrin (1802), 
2 Hagg. Cous. 437. 

(c) Story, Conflict of Laws, § 641 a, n. 

(d) Per Blackburn, J., in Castriqm v. lmrie (1870), 39 L. J. C. P. 350, 355. 

{e) Vanderdonckt v. Thdlwumn (1849), 8 C. B. 812. See 11. v. Povey (1852), 
22 L. tl. M. C. 19. 

( f ) Bristow v. Sequeville (1850), 5 Ex. 275 ; 19 L. J. Ex. 289 : In the Goods of 
Bondi i (18751, L. R. 1 P. D. 69. 
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Cartwright v. Cartwright, (a) before Sir James Hannen in the Probate Part IV. 
Division of the High Court, in June 1878, it was held that the Pr ocedu rb> 
Canadian marriage law could not be proved by the testimony of Cap. X. 
an English barrister, who hjid enjoyed a large practice in Canadian Proof. 
appeals before the Judicial Committee of the Privy Council ; such 
a practitioner, ijot being an expert, in the contemplation of law, 
qualified to give evidence concerning the law of those countries 
for which the Privy Council is the ultimate court of appeal. Such 
a witness must be a person peritus virtute officii , according to Lord 
Lyndhurst,(6) from whose language it appears further, that where 
the witness has no offimim, he can have no peritia ; and therefore 
that a mere resident in a foreign country is not a competent witness 
to prove its law.(c) It must be doubted whether the decision of 
Lord Tenterden, that a French vice-consul in England is pcritus 
virtute officii , so as to be a competent witness to prove French law, 
would be followed at the present day. But a Persian ambassador 
has been allowed to give evidence of Persian law, o\ iiis stating 
that members of the Persian diplomatic service were expected to 
be versed in law, but that there were no professional lawyers in 
Persia. (rf) And in a recent case the law of Russia as to the wills of 
members of the Russian Imperial family seems to have been proved 
by “ the certificate of the Russian ambassador.”(e) 

In addition to this ordinary and common law method of proving Foreign law 
foreign law, it was enacted by the Legislature, in 1801 (24 & 25 Viet. 
c. 11) that in any action in one of the English superior courts, and Foreign Law 
now therefore in any action in any of the divisions of the High 
Court of Justice, it shall be competent for the Court to state and jgoi. 
remit a special case to a superior court of any foreign country with 
which a convention to that effect shall have been inade^ in order 
to ascertain the law of that foreign country ; and that a certified 
copy of the opinion of the foreign Court upon the case submitted 
to it shall be admitted to prove the foreign law. The opinion of 

(а) (1878), 26 W. R. 684. 

(б) Sussex Peerage Case (1844), 11 Cl. & F. 85, 184, where R. v. Deni (1848), 

.1 C. & K. 97, is said to be not law ; see also, R. v. Picton (1.806), 80 How. St. Tr. 

509 ; Ward v. Dry (1849), 7 N. C. (E. & M.) 96. (c) Ibid. 

(d) In the Goods of Dost Aly Khan (1880), 0 P. 1). 6. 

(e) In the Goods of Prince of Oldenburg (1884), 9 1*. D. 284, apparently following 
In the Goods of Klingemann (1862), 82 L. .1. Prob. 16, and In the Gowls of Dormoy 
(1882), 8 Hagg. Feel. 767, where a certificate of the French consul-general was 
received. This ambassadorial privilege, seems peculiar to the Probate Court. In 
a petition for the dissolution of a marriage celebrated in Hong- Kong, wlion it was 
stated that the only legal expert available demanded a prohibitivo feo, Clorell 
Barnes, J., admitted an affidavit of an ex -Governor of the colony, who waH not 
a professional lawyer, but deposed that be was conversant with the law applicable 
to the case. ( Cooper-King v. Cooper-King (1900), P. 1). 65.) It should be noted, 
however, that this was an undefended case, and that no authorities appear from 
the report to have been cited. See Wilson v. Wilson (1908), P. 1). 157 ; and also 
Re Whitelegg (1899), P. 267; R. v. Savage (1876), 18 Cox C. C. 178; Re Todd , 

Shand v. Kidd (1854), 19 Beav. 582. 
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the foreign Court, however, is not to be conclusive evidence, as the 
2nd section of the same Act authorises the English Court to appty 
the opinion to the facts, in the same way as if it had been pro- 
nounced by itself upon a case reserved or upon a special verdict, 
“ if it shall think fit.” The 3rd section of the Act authorises the 
English Courts to pronounce opinions upon cas^s similarly re- 
mitted to them by foreign States ; but it must, of course, be noted 
that these provisions only apply to those foreign countries or States 
with the Governments of which a convention has been entered into 
by the British Government for the purpose of mutually ascertaining 
British and foreign law in the respective oases. The convention 
will, of course, determine in each instance to what court or courts 
in the foreign country the application is to be made ; but it is not 
likely that the Act itself will ever be made extensively available. (a) 

A similar enactment was passed in 1859 for the ascertainment 
of the law administered in one part of her Majesty’s dominions 
when pleaded in the courts of another part. (b) The two statutes 
in question are, for the sake of convenience, subjoined in the 
appendix to this chapter. 

The proof in England of foreign or colonial (c) treaties, judgments, 
records, and other documents, is regulated by the Evidence Act, 
1851 (14 & 15 Viet. c. 99), s. 7, which is as follows : 

Sect. 7. — “ All proclamations, treaties, and other acts of State 
of any foreign State or any British Colony ; and all judgments, 
decrees, orders, and other judicial proceedings of any Court 
of Justice in any foreign State or in any British Colony ; and 
all affidavits, pleadings, and other legal documents filed or 
deposited in any such Court, may be proved in pny Court of 
Justice, or before any person having by law or by consent of 
parties authority to hear, receive, and examine evidence, 
either by examined copies or by copies authenticated as hereinafter 
mentioned ; that is to say, if the document sought to be proved 
be a proclamation, treaty, or other act of State, the authenti- 
cated copy to be admissible in evidence must purport to be 
sealed with the seal of the foreign State or British Colony to 
which the original document belongs ; and if the document 
sought to be proved be a judgment, decree, order, or other 
judicial proceeding of any foreign or colonial Court, or an 

(a) No convention appears to have been in fact made. Sco note to text of 
statutes as to Order in Council extending these Acts, mutatiu mutandis , to Ottoman 
Empire (consular courts). 

(b) 22 & 23 Viet. e. (13. 

(r) As to colonial statutes, sc c the Evidence (Colonial Statutes) Act, 1907 
(7 Ed. VII. e. 16), which renders obsolete It. v. Brixlon Prison {Governor), ex parte 
Prrcival (1907), 71 J. 1*. 148, id so far as it decided that a colonial statute must be 
proved. 
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affidavit, pleading, or other legal document filed or deposited Part IV. 
# in any such Court, the authenticated copy to be admissible I>B 0CBDU BK ‘ 
in evidence must purport either to be sealed with the seal of Cap. X. 
the foreign or colonial Court to which the original document “ Proo f m 
belongs ; or in the evenl? of such Court having no seal, to be 
signed by the jpdge, or if there be more than one judge, by any one 
of the judges of the said Court ; and such judge shall attach t o his 
signature a statement in writing on the said copy that the Court 
whereof he is a judge has no seal ; but if any of the aforesaid 
authenticated copies shall purport to be scaled or signed as 
hereinbefore respectively directed, the same shall respectively 
be admitted in evidence in every case in which the original 
document could have been received in evidence, without any 
jaroof of the seal where a seal is necessary, or of the signature 
of the truth of the statement attached thereto, where such 
signature and statement are necessary, or of the judicial 
character of the person appearing to have made such signature 
and statement.” 

Sections 9, 10, and 11 of the same Act establish uniformity 
in the mode of proof of such documents within England, Wales, 

Ireland and the Colonies, including all possessions of the British 
Crown (but notr Scotland). 
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19 & 20 Vict. c. 113. 

An Act to provide for taking Evidence in Her Majesty's Dominions in relation 
to Civil and Commercial Matters pending before Foreign Tribunals . 

[29th July, 1856.] 

Whereas it is expedient that facilities bo afforded for taking evidence in 
her Majesty’s dominions in relation to civil and commercial matters pending 
before foreign tribunals : Be it enacted, etc., as follows : 

1. Where, upon an application for this purpose, it is made to appear to any 
Court or judge having authority under this Act that any Court or tribunal 
of competent jurisdiction in a foreign country, before which any civil or 
commercial matter is pending, is desirous of obtaining the testimony in re- 
lation to such matter of any witness or witnesses within the jurisdiction of 
such first-mentioned Court, or of tho Court to which such judge belongs, or 
of such judge, it shall be lawful for such Court or judge to order the examina- 
tion upon oath, upon interrogatories or otherwise, before any person or 
persons named in such order, of such witness or witnesses accordingly ; and 
it shall be lawful for tho said Court or judge, by tho same order, or for such 
Court or judge or any other judge having authority under, this Act, by any 
subsequent order, to command the attendance of any person to be named 
in such order, for the purpose of being examined, or the production of any 
writings or other documents to be mentioned in such order, and to give all 
such directions as to the time, place and manner of such examination, and all 
other matters connected therewith, as may appear reasonable and just, and 
any such order may be enforced in like manner as an order made by such 
Court or judge in a cause depending in such Court or beforo such judge. 

2. A certificate under the hand of the ambassador, Minister, or other 
diplomatic agent of any foreign Tower received by her Majesty, or in caso 
thero bc f no such diplomatic agent, then of the consul-general or consul of any 
such foreign Power at London, received and admitted as such by her Majesty, 
that any matter in relation to which an application is made under this Act 
is a civil or commercial matter pending before a Court or tribunal in the 
country of which he is the diplomatic agent or consul, having jurisdiction 
in tho matter so pending, and that such Court or tribunal is desirous of ob- 
taining the testimony of the witness or witnesses to whom the application 
relates, shall be evidence of the matters so certified ; but where no such 
certificate is produced, other evidence to that effect shall be admissible. 

3. It shall bo lawful for every person authorised to take the examination 
of witnesses by any order made in pursuance of this Act, to take all such 
examinations upon the oath of the witnesses, or affirmation in cases where 
affirmation is allowed by law instead of oath, to be administered by the person 
so authorised ; [and if, upon such oath or affirmation, any person making 
the same wilfully and corruptly give any false evidence, every person so 
offending shall be deemed and taken to be guilty of perjury].(a) 


(a) The words bracketed have been repealed by tho Perjury Act, 1911 (1 & 2 
Geo. V. c. 6), s. 17. Schedule ; for the provision substituted therefor, see ibid., 
s. 1. 
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4. Provided always, that every person whose attendance shall be so re- Part IV. 

quised shall be entitled to the like conduct-money and payment for expenses Procedure. 
and loss of time as upon attendance at a trial. 

5. Provided also, that every person examined under any order made under Cap. X. 
this Act shall have the like right to refuse to answer questions tending to Payment of 
criminate himself and other quesAons which a witness in any cause pending expenses, 
in the Court by which, or by a judge whereof, or before the judge [«r] by Persons to 
whom the order for Examination was mado would be entitled to ; and that * ia . v0 ri f>ht °* 

# no person shall be compelled to produce, under any such order as aforesaid, etc. 

any writing or other document that he would not bo compellable to produce 
at a trial of such a cause. 

6. Her Majesty’s Superior Courts of Common Law(a) at Westminster and Certain 

in Dublin respectively, the Court of Session in Scotland, and any Supreme Courts and 
Court in any of her Majesty colonics or j>osscssions abroad, and any judge 
of any such Court, and every judge in any such colony or possession who by authority, 
any Order of her Majesty in Council may be appointed for this purpose, shall 
respectively be Courts and judges having authority under this Act : Pro- 
vided that the Lord Chancellor, with the assistance of two of the judges of 
the Common Law at Westminster, shall frame such rules and orders as shall 
be necessary or proper for giving effect to the provisions of this Act, and 
regulating the procedure under the same. 


22 & 23 Vict. c. 03. 

An Act to afford Facilities for the more certain Ascertainment of the Law adminis- 
tered in one ; part of Her Majesty's Dominions when pleaded in the Courts 
of another part thereof. [13th August, 1850.] 

Whereas great, improvement in the administration of the law would ensue British Law 
if facilities were afforded for more certainly ascertaining the law administered Ascortain- 
in one part of her Majesty's dominions when pleaded in the Courts of another 
part thereof : Be it therefore enacted by the Queen’s most excellent Majesty, 
by and with the advice and consent of the Lord's spiritual and temporal, and 
Commons, in thiS present Parliament assembled, and by the authority of tho 
same, as follows : • 

1. If in any action depending in any Court within her Majesty’s dom- Courts in one 
inions, (i) it shall be the opinion of such Court that if. is necessary or expedient P ar . t °f |j or 
for the proper disposal of such action to ascertain the law' applicable to the dcmdnionH 
facts of the case as administered in any other part of her Majesty’s dominions nia y remit a 
on any point on which the law of such other part of her Majesty’s dominions case for the 
is different from that in which t he Court is situate, it shall be comjM'tcnt to opinion in 
the Court in which such action may depend to direct a case to be prepared ft 

setting forth the facts, as these may be ascertained by verdict of a jury or other part 
other inode competent, or may be agreed upon by the parties, as settled by thereof, 
such person or persons as may have been appointed by the Court for that 
purpose in the event of the parties not agreeing, and upon such case, being 
approved of by such Court or a judge thereof, they shall settle the questions 
of law arising out of the same on which they desire to have the opinion of 
another Court; and shall pronounce an order remitting the same, together 
with the case, to the Court in such other part of her Majesty's dominions, 

(a) Now the Supreme Court of Judicature (Judicature Act, 1875, q.r.). 

( b ) The Act is extended, mutatis mutandis , to the Ottoman dominions, by Order 
in Council dated May 13, 1882 ( London Gazette , p. 2209). 
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being one of the Superior Courts thereof, whose opinion is desired upon the 
law administered by them as applicable to the facts set forth in such case, 
and desiring them to pronounce their opinion on the questions submitted to 
them in the terms of the Act ; and it shall be competent to any of the parties 
to the action to present a petition to the Court whose opinion is to be ob- 
tained, praying such last-mentioned Court to hear parties or their counsel, 
and to pronounce their opinion thereon in terms of this Act, or to pronounce 
their opinion without hearing parties or counsel ; and! the Court to which 
such petition shall be presented, shall, if they think fit, appoint an early day » 
for hearing parties or their counsel on such case, and shall thereafter pro- 
nounce their opinion upon the questions of law as administered by them 
which arc submitted to them by the Court ; and in order to their pronouncing 
such opinion they shall be entitled to take such further procedure thereupon 
as to them shall seem proper. (a) * 

2. Upon such opinion being pronounced, a copy thereof, certified by an 

officer of such Court, shall be given to each of the parties to the action by 
whom the same shall be required, and shall be deemed and held to contain 
a correct record of such opinion. * 

3. It shall be competent to any of the parties to the action, after having 
obtained such certified copy of such opinion, to lodge the same with an officer 
of the Court in which the action may be depending who may have the official 
charge thereof, together with a notice of motion setting forth that the 
party will, on a certain day named in such notice, move the Court to apply 
the opinion contained in such certified copy thereof to the facts set forth in 
the case hereinbefore specified, and the said Court shall thereupon apply such 
opinion to such facts in the same manner as if the same had been pronounced 
by such Court itself upon a case reserved for the opinion* of the Court, or 
upon special verdict of a jury ; or the said last-mentioned Court- shall, if 
it think fit, when the said opinion has been obtained before trial, order 
such opinion to be submitted to the jury with the other facts of the case 
as evidence, or conclusive evidence as the Court may think fit, of the 
foreign law therein stated, and the said opinion shall be so submitted to the 

jury. 

4. In the event of an appeal to her Majesty in Council or to the Hou e of 
Lords in any such action, it shall be competent to bring uifder review of her 
Majesty t in Council or of the House of Lords the opinion pronounced as afore- 
said by any Court whose judgments are rcviewable by her Majesty in Council 
or by the House of Lords, and her Majesty in Council or that House may 
respectively adopt or reject such opinion of any Court whose judgments arc 
respectively rcviewable by them, as the same shall appear to them to be well 
founded or not in law. 

5. In the construction of this Act, the word “ action ” shall include every 
judicial proceeding instituted in any Court, civil, criminal, or ecclesiastical ; 
and the words “ Superior Courts 55 shall include, in England, the Superior 
Courts of Law at. Westminster, the Lord Chancellor, the Lords .Justices, the 
Muster of the Rolls or any Vice-Chancellor, the judge of the Court of Admiralty, 
the judge ordinary of the Court for Divorce and Matrimonial Causes, and the 
judge of the Court of J’robate ; in Scotland, tho High Court of .Justiciary, 
and the Court of Session acting by either of its divisions ; in Ireland, the 
Superior Courts of Law at Dublin, the Master of the Rolls, and the judge of 
the Admiralty Court ; and in any other part of her Majesty's dominions, the 
Superior Courts of Law or Equity therein. 

(a) See as to case sent for opinion of Scotch Court, Lord v. Colvin (1859). 1 Dr* 
& S. 24 ; and to Supreme Court of Calcutta. Login v. Coorg (1862), 30 Beav. 032. 
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24 Vict. c. 11. 


Part IV. 
Procedure. 


An Act to afford Facilities for the better Ascertainment of the Law of Foreign q A v. X. 

Countries when 'pleaded in Courts within Her Majesty's Dominions. 

[17th May, 18G1.] 

Whereas an Act was passed in the twenty-second and twenty-third years of Foreign Law 
her Majesty’s reign, intituled “ An Act to afford Facilities for the more certain Asoortain- 
Ascertainment of the Law administered in one Part of her Majesty's Act » 
•Dominions when pleaded in the Courts of another Part thereof ” : And 
whereas it is expedient to afford the like facilities for the better ascertain- 
ment, in similar circumstances, of the law of any foreign country or State 
with the Government of which her Majesty may be pleased to enter into a 
convention (a) for the purpose of mutually ascertaining the law of such 
foreign country or State when pleaded in actions depending in any Courts 
within her Majesty's dominions and the law as administered in any part 
of her Majesty’s dominions when pleaded in actions depending in the Courts 
of sjich foreign country or State : Be it therefore enacted by the Queen's 
most excellent Majesty, by and with the advice and consent of the Lords 
spiritual and temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows ; viz. 

1. If, in any action depending in any of the Superior Courts i‘j) within her Superior 
Majesty’s dominions, it shall be the opinion of such Court that it is necessary Courts 

or expedient, for the disposal of such action, to ascertain the law applicable V^ 1 

to the facts of the case as administered in any foreign State or country with dominions 
the Government of which her Majesty shall have entered into such convention may remit ft 
as aforesaid, it shall be competent to the Court in which such action may case, with 
depend to direct a case to be prepared setting forth the facts as these may bo 
ascertained by verdict of jury or other mode competent, or as may be agreed f (m ,ig n state 
upon by the parties, or settled by such person or persons as may haves been with which 
appointed by the Court for that purpose in the event of the parties not agree- her Majesty 
ing ; and upon such case being approved of by such Court or a judge thereof, l *™ nm 
such Court or judge shall settle the questions of law arising out of the same V( . n tion for 
on which they desire to have the opinion of another Court-, and shall pro- that purpose, 
no unco an order remitting the same, together with the case, to such Superior f° r aseertain- 
Court in such foreign State or country as shall be agreed upon in said con- J^suVlf State 
vention, whose opinion is desired upon the law administered by suMi foreign 
Court as applicable to the facts set forth in such case, and requesting them to 
pronounce their opinion on the questions submitted to them ; and upon such 
opinion being pronounced, a copy thereof, certified by an officer of such 
Court, shall be deemed and held to contain a correct record of such opinion. 

2. It shall be competent to any of the parties to the action, after having Court in 
obtained such certified copy of such opinion, to lodge the same with the 

officer of tins Court within her Majesty's dominions in which the action may apply bucH 
be depending who may have the official charge thereof, together with a notice opinion to 
of motion setting forth that the party will, on a certain day named in such the facts act 
notice, move the Court to apply the opinion contained in such certified copy caw}8 » 

thereof to the facts set forth in the case hereinbefore specified, and the said 
Court shall thereupon, if it shall sec fit, apply such opinion to such facts, in 
the same manner as if the same had been pronounced by such Court itself 

(<7) No convention as contemplated seems in fact to have been entered into. 

(b) By Order in Council ( London Gazette, Nov. 20, 1803, p. 5559) ss. 1 and 2 of 
this Act are extended to the Mayor’s Court, London. And the Act is extended, 
mutalis mutandis, to the Ottoman dominions by Order in Council, May 13, 1882 
(London Gazette , p. 2209). 
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Courts in her 
Majesty’s 
dominions 
may pro- 
nounce 
opinion on 
case remitted 
by a foreign 
Court. 


Interpreta- 
tion of terms. 


upon a case reserved for opinion of the Court, or upon special verdict of a 
jury ; or the said last-mentioned Court shall, if it think fit, when the £aid 
opinion has been obtained before trial, order such opinion to be submitted 
to the jury with the other facts of the case as conclusive evidence of the foreign 
law therein stated, and the said opinion shall be so submitted to the jury : 
Provided always, that if after having obtained such certified copy the Court 
shall not bo satisfied that the facts had been properly understood by the 
foreign Court to which the case was remitted, or shall on any ground what- 
soever be doubtful whether the opinion so certified does correctly represent, 
the foreign law as regards the facts to which it is to be applied, it shall be 
lawful for such Court to remit the said case, either with or without altera- 
tions or amendments, to the same or to any other such Superior Court in such 
foreign State as aforesaid, and so from time to time as may be necessary or 
expedient. • 

3. If in any action depending in any Court of a foreign country or State 
with whose Government her Majesty shall have entered into a convention as 
above set forth such Court shall deem it expedient to ascertain the law ap- 
plicable to the facts of the ease as administered in any part of her Majesty’s 
dominions, and if the foreign Court in which such action may depend shall 
remit to the Court in her Majesty’s dominions whose opinion is desired a case 
setting forth the facts and the questions of law arising out of the same on 
which they desire to have the opinion of a Court within her Majesty’s dom- 
inions, it shall be competent to any of the parties to the action to present a 
petition to such last-mentioned Court whose opinion is to be obtained, praying 
such Court to hear parties or their counsel, and to pronounce their opinion 
thereon in terms of this Act, or to pronounce their opinion thereon in terms 
of this Act, or to pronounce their opinion without hearing parties or counsel ; 
and the Court to which such petition shall be presented shall consider the 
same, and if they think fit, shall appoint an early day for hearing parties or 
their counsel on such case, and shall pronounce their opinion upon the questions 
of law as administ ered by them which are submitted to them by the foreign 
Court ; and in order to their pronouncing such opinion they shall be entitled 
to take such further procedure thereupon as to them shall seem proper, and, 
upon such opinion being pronounced, a copy thereof, certified by an officer 
of such Court, shall be given to each of the parties to the action by whom the 
same shall be required. 

4. In the construction of this Act, the word “ action ” shall include every 
judicial proceeding instituted in any Court, civil, criminal, or ecclesiastical ; 
and the words “ Superior Courts ” shall include, in England, the Superior 
Courts of Law at Westminster, the Lord Chancellor, the Lords Justices, the 
Master of the Rolls or any Vice-Chancellor, the judge of the Court of Ad- 
miralty, the judge ordinary of the Court of Divorce and Matrimonial Causes, 
and the judge of the Court of Probate ; in Scotland, the High Court of Justi- 
ciary, and the Court of Session acting by either of its divisions ; in Ireland, 
the Superior Courts of Law at Dublin, the Master of the Rolls, and the judge 


of the Admiralty Court ; and in any other part of her Majesty’s dominions, 
the Superior Courts of Law or Equity therein ; and in a foreign country or 
State, any Superioi Court or Courts which shall be set forth in any such 
convention between her Majesty and the Government of such foreign country 
or State. 



CHAPTER XI. 
FOREIGN JUDGMENTS. 


Part IV. 
Prockdttrr. 


(i.) Foreign Judgments Generally, and more particularly cap. xi. 

Foreign Judgments in Personam. Judgment*. 

The judgments or decrees of any tribunal liave obviously no right Foreign 
to claim recognition beyond the jurisdiction of that tribunal on {^w enforced, 
any principle akin to that which renders them binding within it. 

They are in fact the judicial orders of the sovereign power in the 
State, pronounced by the mouth of one of its tribunals, and can 
only claim to be carried into effect by the executive officers of that 
State within its limits. (a) The comity of nations does, however, 
accord them a certain recognition, and it has been said by a cele- 
brated American judge (b) that the Courts of England give as full 
effect to foreign sentences as is given to them in any part of the 
civilised world^c) Recognition may be accorded in three ways. 

The foreign judgment may be adopted by the domestic Court as its 
own, and admitted to execution within its jurisdiction ; or it may 
be received as evidence of the creation of an obligation ; or lastly, 
it may be received as evidence of the original obligation, in a suit 
brought on the primary cause of action . The first of these methods, 
according to Westlake, (d) is that generally followed on the continent 
of Europe ; though several of the Continental nations, including 
France, enforce the judgments of other countries only whore there 
are reciprocal treaties to that effect ; the second is the mode 
adopted in England and America, and in countries which possess 
a cognate system of jurisprudence ; while in some few States, such 
as Sweden, Spain, and Norway, the plaintiff is relegated to his 
original cause of action. In England then, a foreign judgment is 


(a) As to the proof of foreign judgments, boo 14 & 15 Viet. c. 99, s. 7, and ante, 
p. 498. 

(b) Marshall, C. J., in 4 Cranch, 270 ; Story, Conflict of Laws, § 590. 

(c) Cf. Pemberton v. Hughe* (1899), 1 Ch. 781, C. A. ; Jrnnnot v. Fmrst (1909), 
25 T. L. R. 424. — The foreign Court pronouncing the judgment must be a judicial 
Court, and not a political court or court of honour ; cf. Bofjinson v. Bland ( 1 700), 
2 Burr. 1077. An award in a foreign arbitration is likewise not considered a 
judicial sentence, and so cannot be enforced here by action ; cf. M err i field, Ziegler 
& Co. v. Liverpool Cotton Association , Ltd., and llapke Co. (1911), 105 L. T. 97. 
See also Warren v. Baring Brothers <£? Co. Ltd. (1910), 54 Sol. Jo. 720 (where 
“ trustee process ” of the State of Massachusetts was not recognised in this country). 

(d) Westlake, Priv. Int. Law (1912), § 313, p. 397. 
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Part IV. ordinarily enforced by bringing an action upon it ; and it is to be 
Pr ocedu re; remarked that, though it has been said that this practice does r not 
Cap. XI. strictly rest upon “ what is loosely called international comity,” (a) 
Judgments. ~ it does not rest strictly upon international comity, properly under- 
Enforcement s ^° 0 ^* According to Parke, B., “ Where a Court of competent 
by action. jurisdiction has adjudicated a certain sum to be due from one 
person to another, a legal obligation arises toPpay that sum on 
which an action of debt to enforce the judgment may be maintained . 1 
It is in this way that the judgments of foreign and colonial Courts 
are supported and enforced. ”(&) This statement of principle was 
cited and adopted by Blackburn, J., in Godard v. Gray (c) and 
Schibsby v. Westenholz just referred to/ and is in reality only a 
variation of the general rule that obligations which have once been 
duly created by a competent and appropriate law will be recognised 
in all tribunals alike. The phrase “ comity of nations ” «does 
emphatically mean this, or it means nothing.(d) But though the 
most usual mode of enforcing a foreign judgment in England is by 
bringing an action upon it, the plaintiff is not obliged to take this 
course. A foreign judgment involves no merger of the original 
cause of action ; and it is therefore open to the plaintiff to sue upon 
that if he chooses. (c) “ This, being only a foreign judgment,” said 

Bayley, J., in Hall v. Odber , “ did not merge o^ extinguish the 
plaintiff’s simple contract debt, which can only be done by con- 
verting it into a debt of a higher nature ; it is only evidence of the 
debt.” “ If, then,” says Tindall, C.J., in Smith v. Nicolls , “ the 
judgment has not altered the nature of the rights between the 
parties, it appears to me that the plaintiff has his option, cither to 
resort to the original ground of action, or to bring an assumpsit 
on the judgment recovered.” It was suggested a‘& a moot point 
before <^he Judicature Acts ( / ) whether, in cases where the plaintiff 
elected to sue on the original cause of action, it would not be open 
to the defendant to controvert the ground of action notwith- 
standing the production of the .foreign judgment as evidence ; on 
the same principle on which it has been held that where there is an 
opportunity of placing a domestic judgment on the record, and it 

(a) Per Blackburn, J., in Schibsby v. Westenholz (1870), L. R. 6 Q. B. 159. For 
the mode of proof of foreign judgments, see 14 & 15 Viet. c. 99, s. 7, and ante , p. 
498. 

(&) Williams v. Jones (1845), 13 M. & W. 633 ; Bussell v. Smyth (1842), 9 M. & W. 
819. 

(c) (1870), L. R. 6 Q. B. 139. 

(d) Story, Conflict of Laws, §§ 38, 38 a ; Westlake (1912), pp. 22, 23 ; Huber, 
He Conllictu Lcgum, s. 2 ; Dulrymple v. Dalrymple (1811), 2 Hagg. Cons. 59. 

(c) Smith v. Nicolls (1889), 5 Bing. N. C. 208 ; Hall v. Odber (1809), 11 East, 
124 ; Bank of Australasia v. Nias (1851), 15 Q. B. 717 ; Bank of Australasia v. 
Harding (1850), 19 L. J. C. P. 345 ; 9 C. B. 661 ; Castrique v. Behrens (1861), 30 
L. J. Q. B. 163 ; Kehull v. Marshall (1856), 1 C. B. N. S. 241. 

(/) Doe v. Oliver, 2 8m. L. 0. (1903), 724. 
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is not placed there, it will not be conclusive. (a) It is hardly 
probable that the point will arise under the new practice, as it is 
most unlikely that the statement of claim in such a case would be 
framed without setting out both the original cause of action and 
the foreign judgment ; but Should a foreign judgment be relied 
upon only as evidence, and not as an original cause of action, it is 
quite clear that it would at least be evidence, and strong prima 
facie evidence, of the obligation on which it was based. Speaking 
of the ordinary practice of suing on a judgment, Blackburn. J„ 
says in Godard v. Gray (b) : “ The mode of pleading shows that 
the judgment was consiijpred, not as merely prima fade evidence 
of that cause of action for which the judgment was given, but as 
in itself giving rise, at least prima fade, to a legal obligation to obey 
that judgment and pay the sum adjudged. This may seem a 
technical mode of dealing with the question, but in truth it goes 
to the root of the matter. For if the judgment were merely con- 
sidered as evidence of the original cause of action, it must be open 
to meet it by any counter evidence negativing the existence of 
that original cause of action.”(c) On this principle it has been 
held that the summary procedure in cases of contract given by 
Order xiv. under the Judicature Acts is applicable to an action on 
a foreign judgment. (d) But a foreign judgment which in its own 
forum creates a personal obligation only, will not be enforced in 
England by proceedings in rem.(e) And of course a foreign 
judgment which is not a bar to subsequent proceedings between the 
same parties, even in the country where it was obtained, is not a 
final judgment which can be sued upon in England .(f) 

There is one well-recognised exception to the principle that the 
legal obligation to pay a judgment pronounced by a competent 
tribunal will be recognised in all other States. No action lies upon 
a foreign judgment obtained on a foreign penal statute. (y) 'Hie 
meaning of “ penal ” in this connection is best conveyed by citing 
the words of an American judge, adopted by the Privy Council 
in the case of Huntington v. Attrill. “ The rule that the Courts 
of no country execute the law of another applies not only to 
prosecutions and sentences for crimes and misdemeanours, but to all 
suits in favour of the State for the recovery of pecuniary penalties 

(a) Vooght v. Winch (1819), 2 B. & Aid. 192 ; Doc v. HwUlart, 2 C. M. & R. 
316. (I*) (1870), L. R. 6 Q, B. 139, 150. 

(c) See also Phillips v. Hunter (1795), 2 H. Bl. 410 ; Sinclair v. Fraser (1771), 

1 1)ougl. 4 a ; Hall v. (Jdbcr (1809), 1 1 East, 124. 

(d) Grant v. Easton (1883), 13 Q. B. 1). 302. Of. Hodsoll v. Baxter (1858), E. B. 
& E. 884, under the Common Law Procedure Act, 1852. 

(e) The City of Mecca (1881 ), 6 P. I). 106. 

(/) In re Henderson , Nouvion v. Freeman (1887), 37 Ch. 1). 244 ; affirmed, H. L. 
69 L. J. Ch. 337. 

(g) Folliottv. Ogden (1789), 1 H. Bl. 1, 124 ; Ogden v. Folliott (1790), 3 T. R. 734. 

2 K 
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for any violation of statutes for the protection of its revenue or 
other municipal laws, and to all judgments for such penalties.” 
The rule has its foundation “ in the well-recognised principle that 
crimes, including in that term all breaches of public law punishable 
by pecuniary mulct or otherwise, &t the instance of the State 
Government or of some one representing the public, are local in 
this sense, that they are only cognisable and punishable in the 
country where they were committed. ”(a) 

The ordinary mode adopted in England of enforcing a foreign 
judgment being, then, to bring an action upon it, as creating a 
substantive legal obligation, it becomes important to consider 
what objections may be taken to its validity. Anything which 
negatives the existence of that legal obligation, or excuses the 
defendant from the performance of it, must form a good defence 
to the action. It must be open, therefore, to the defendant to 
show that the Court which pronounced the judgment had not 
jurisdiction to pronounce it, either (1) because they exceeded 
the jurisdiction given to them by the foreign law, or (2) because 
he, the defendant, was not subject to that jurisdiction. (6) That 
the foreign court should have had jurisdiction in the first instance 
is the essential condition implied by Parke, B., in his enunciation 
of the principle on which foreign judgments are 'recognised here, 
cited above, (c) and, indeed, hardly stands in need of authority to 
confirm it. But it is clearly not sufficient, in order to impeach a 
foreign judgment, to show that the Court which pronounced it 
had no jurisdiction by its own rules, if it had jurisdiction according 
to the principles of international law over the person of the defendant 
and the subject-matter of the action. (d) Thus a plea to an action 
on a judgment of the French Tribunal of Commerce, that the 
Court was not a Court of competent jurisdiction in that behalf, 
according to the, French law , because the defendant was not a trader, 
and was not resident in a particular town when the cause of action 
arose, wras held bad.(e) It is obvious that these defences, being 
admittedly defences by the French law, should have been pleaded 
m the French court, and it is well established that defences which 
might have been raised in the court where the judgment was 

(a) Huntington v. Attrill (1893), A. C. 150, por Lord Watson, delivering the 
judgment of the ( !ourt. This is also the rule of the Supreme Court of the United 
States ( Wisconsin Pelican Insurance Co. (1888), 8 Supr. ( -out. Rep. 1370). On 
the question of the locality of crime, see per Lord Halsbury, C., in Macleod v. 
A.-O. for New South W ales (1801 ), 60 L. J. P. 0. 55 ; and ante, p. 470. 

(h) Godard v. Gray (1870), L. It. 6 Q. B. 149. Cf. the classification of foreign 
judgments by Wright, «!., in Turnbull v. T. W. d: J . Walker (1892), 67 L. T. 767. 

(c) Russell v. Smyth (1842), 9 M. & W. 819 ; Williams v. Jones (1845), 11 M. & W. 
633. 

{d) Vanquelin v. bouard (1863), 33 L. J. 0. P. 78, 84 ; 15 0. B. N. S. 341. 

W S. C. 
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obtained, cannot be brought forward afterwards to impeach it. (a) Pabt IV. 
Arid mere irregularity of procedure under the local law in the P R 00EDlI B3B * 
foreign court will not be a ground for impeaching a judgment Cap. XL 
obtained under it, even though the defect be such that the judgment Judgments . 

might have been successful^ invalidated in such foreign court. 

“ It sounds paradoxical to say that a decree of a foreign court 
should be regarded here as more efficacious or with more respect 
# than it is entitled to in the country in which it was pronounced. 

But this paradox disappears when the principles on which English 
courts act in regarding or disregarding foreign judgments are 
borne in mind. If a judgment is pronounced bv a foreign court 
over persons within its jurisdiction, and in a matter with which 
it is competent to deal, English courts never investigate the pro- 
priety of the proceedings in the foreign court, unless they offend 
against English views of substantia] justice. . . . The jurisdiction 
which alone is important in these matters is the competence of 
the Court in an international sense : — i.e. its territorial onpetcncc 
over the subject-matter and over the defendant. Its competence 
or jurisdiction in any other sense is not regarded as material by 
the courts of this country .’’(b) There may, however, be cases in 
which both parties have admitted that the law of the foreign 
tribunal has been incorrectly declared by its judgment ; and 
where this was expressly stated in the special case by which both 
litigants were bound, an English Court has refused to give effect 
to a judgment so pronounced, (c) Want of due notice in fact to a 
defendant in a foreign court is of course more than an irregularity 
in procedure or error in law ; and unless the defendant has agreed 
to dispense with such notice, this will be a defect fatal to the 
jurisdiction of the Court pronouncing the judgment. (d) 

The rule that the person of the defendant must be properly subject Foreign judg- 
to the jurisdiction has been put by modern cases in the clearest 
possible light, and has been summarised in a recent judgment as passes of nc- 
follows: “The Courts of this country consider the defendant bound — ^rsonam. 

“ (i.) Where he is the subject of the foreign country in which 
the judgment has been obtained. (e) 

(a) Henderson v. Henderson (1843), 6 Q. B. 288 ; Rank of Australasia v. Nias 
(1851), 16 Q. B. 717 ; liicardo v. Garcias (1845), 12 Cl. & F. 368; Vanquelin v. 

Bouard (1863), 33 L. J. C. P. 78 ; 15 C. B. N. S. 341. 

(b) Per Lindley, M.R., in Pemberton v. Hughes (1899), 1 Ch. 781, 790 ; who cites 
(inter alia), Wharton’s Conflict of Laws, §§ 801, 812. The phrase* quoted arguendo 
in the same case from Story (8th ed. § 607) is not supported by authority, and 
appears to have been written alio intuitu. 

(c) Meyer v. Ralli (1876), 1 C. P. D. 358. 

(d) Schibsby v. Westenlwlz (1870), L. R. 6 Q. B. 155; Fraeis Times dr Co. v. 

Carr (1902), 82 L. T. Rep. 698, and infra, p. 518. 

(e) Rousillon v. Rousillon (1880), 14 Ch. L). 351, at p. 371 ; Emanuel v. Symon 
(1908), 1 K. B. 302, C. A., per Buckley, L.J.. at p. 309. Cf. Gen. Steam Navig. 

Co. v. QuilUm (1843), 11 M. & W. 877, at p. 894. 
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“ (ii.) Where he was resident in the foreign country when the 
action began ;(a) * 

“ (iii.) Where the defendant, in the character of plaintiff, has 
selected the forum in which he is afterwards sued ;(&) 

“ (iv.) Where he has voluntarily appeared ;(c) 

“ (v.) Where he has contracted to submit hijnself to the forum 
in which the judgment was obtained ;(d) 
and, possibly, if Becquet v. McCarthy ( e ) be right, 

“(vi.) Where the defendant has real estate within the foreign 
jurisdiction, in respect of which the cause of action arose 
while he was within that jurisdiction/^/) 

The last-mentioned case cannot now be considered established (< 7 ). 

A sixth class of cases of actions in 'personam in which the Courts 
would enforce a foreign judgment has quite recently been estab- 
lished by Scrutton, J. It arose out of the peculiar character of 
divorce procedure, when the Courts of the country where the 
defendant resides could not do justice. Class (vi.) may then be 
summed up in the following proposition : The Courts of this 
country will consider the defendant bound where the judgment to 
be enforced is in proceedings in personam ancillary or accessory 
to the dissolution of a marriage of persons domiciled or otherwise 
within the jurisdiction of the Court pronouncing die decree, where 
both the Court pronouncing the judgment and the Court enforcing 
it are Courts of the same Sovereign, but where the Court enforcing 
it cannot itself grant the relief because it has not jurisdiction over 
the marriage to whose dissolution the proceedings are ancillary. 

The proposition may be stated more broadly thus : The defendant 
will be held bound, where the judgment, pronounced and imposed 
by thq Courts of the same Sovereign, is one in rem affecting status 
or one in personam ancillary or accessory to such a judgment. (h) 

( a ) Rousillon v. Rousillon, supra ; Emanuel v. Si/mon, supra ; Turnbull v. 
Walker (1892), 67 L. T. 767 ; Carrick v. Hancock (1895), 12 T. L. R. 59 ; Jaffer v. 
Williams (1908), 25 T. L. R. 12. Cf. Calvin's Case (1608), 7 Co. Rop. 18 a, as to 
residence and local allegiance. The objection that the defendant was served with 
process while only temporarily present in the foreign country and that he left 
immediately afterwards will not be held a valid one. 

{b) Rousillon v. Rousillon, supra ; Emanuel v. Symon, supra ; Gen. Steam Navig. 
Co. v. Guillou , supra , at p. 894 : “ They [the defendants] did not select the tribunal 
and sue as plaintiffs, in which case the determination might possibly have bound 
them ” (per Parke, B., cited by Blackburn, J., in Schibsby v. Westenholz (1870), 
L. R. 6 Q. B. 155, at p. 161). 

(c) Iioasillori v. Rousillon , supra ; Emanuel v. Symon. supra ; Sirdar Singh v. 
Rajah of Faridkotc (1894), A. C. 670 ; The Challenge (1904), P. 41. 

(d) Rousillon v. Rousillon , sujjra ; Emanuel v. Symon, supra ; Copin v. Adamson 
(1874), L. R. 9 Exch. 345 ; Feyericks v. Hubbard (1902), 71 L. J. K. B. 509. 

(e) (1831), 2 B. & Ad. 951. 

(/) Per Fry, J., in Romillon \. Rousillon (1880), 14 Ch. D. 351, 371. 

(g) Becquet v. McCarthy , however, is practically over-ruled (so far as this general 
proposition is concerned) by the judgment in Sirdar Singh v. Rajah of Faridkote 
(1894), A. C. 670, 685 ; and case (vi.) put by Fry, J., seems to fall with it. 

(&) Phillips v. Batho (1913), 29 T. L. R. 600 : The plaintiff, domiciled in Britieh 
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With regard to head (iv.) above, attempts have been more than Part IV. 
once made to narrow the meaning of the words “ voluntary I>R OC EDU RE ' 
appearance ” ; but it may be now taken as settled that a defendant Cap. XI. 
who appears and contests the suit, from motives of self-interest, judgments . 

is bound by the judgment prtmouneed in it. “ Where a defendant 

appears in the foreign court and takes his chance of a judgment in 
his favour, although he appears in consequence of the duress of 
* wishing to protect his property there, which is in the hands of the 
Court, or which will become liable to seizure in case he does not 
appear, he cannot afterwards say that he is not bound to submit 
to a judgment obtained^ under those circumstances.’ ”(«) But the 
language of the Court of Appeal in the same case, (b) taken in con- 
junction with the words used by Blackburn, J., in Schibuby v. 

Westeriholz (infra), leads to the conclusion that the language' of 
Wilfc, J., is not quite correct, so far as the case of an appearance 
to protect property already seized by the foreign Court is con- 
cerned, and that such an appearance will be regarded as in- 
voluntary. (c) If, on the other hand, he had appeared before the 
seizure of the property, although to protect it from being sub- 
sequently seized, his appearance would be regarded as volun- 
tary.^) 

Upon the same principle, that a litigant who takes his chance of 
a decision in his favour ought to be bound by a decision against 
him, it has been decided that an appearance under protest, pleading 
both to the jurisdiction and to the merits of the case, is a voluntary 
appearance within this rule, and that the defendant wus bound 
by an adverse judgment. (c) But it has been held that the appear- 
ance of a foreigner as a. claimant in an interpleader issue, though 
the usual terms may be imposed upon him in making the order, 
does not justify the Court in making him a defendant to a Counter- 
claim^/) 

India, presented then; a petition or a divorce by reason of his wife’s adultery with 
the present defendant, who was joined as co-respondent. Before the commence- 
ment of the mi it, the defendant had left India, and though he was served with 
process in England he did not appear. The plaintiff obtained a decree of divorce*, 
and damages against the defendant. The plaintiff now sued the; defendant, who 
was resident in England, to recover the sum awarded. Held, that tin*. English 
Courts will recognise and enforce judgments as to status pronounced by the 
Indian Courts in matters within their jurisdiction, and will also recognise and 
enforce ancillary orders as to damages made in such cases, and hence that the 
plaintiff was entitled to recover. 

(a) Per Wills, J., in Voinet v. Barrett (1885), 54 L. J. Q. 15. 521 ; following Da 

Cosse. Brissac v. Bathhone (1801), .'10 L. J. Ex. 2118. (*f. (lev. Steam Nar. Co, v. 

Guillou (1843), 11 M. & W. 877 ; 13 L. J. Ex. 108 ; and Du fins v. Burling ham ( J 880), 

43 L. T. 688. 

(b) (1885), 55 Li. J. Q. B. 39. 

(c) Cf. Voinet v. Barrett (1885). 55 h. .1. Q. B. 39, (\ A. 

(d) Voinet v. Barrett , supra , Gaboriau v. Maxwell (1908), Times , Dee. 10. 

(e) BoissUre & Co, v. Brockner rf? Co. (1889), 0 T. L. It. 85. 

(f) Eschgcr v. Morrison (1889), 0 T. L. It. 145. 
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In Schibsby v. Westenholz (a) it was held that a judgment of a 
foreign Court, obtained in default of appearance against a defendant, 
cannot be enforced in an English Court, where the defendant, at 
the time the suit commenced, was not a subject of nor resident in 
the country in which the judgment whs obtained ; for there existed 
nothing imposing any duly on the defendant to obey the judgment of 
the foreign Court “ On this point,” said Blackburn, J., delivering 
the opinion of the Court of Queen’s Bench, “ we think some things 
are quite clear on principle. If the defendants had been at the 
time of the judgment subjects of the country whose judgment is 
sought to be enforced against them, we think that its laws would 
have bound them. Again, if the defendants had been, at the time 
when the suit was commenced, so as to have the benefit of its lawB 
protecting them, or, as it is sometimes expressed, owing temporary 
allegiance to that country, we think that its laws would Have 
bound them. If at the time when the obligation was contracted 
the defendants were within the foreign country, but left it before 
the suit was instituted, wc should be inclined to think the laws of 
that country bound them, though before finally deciding this we 
should like to hear the question argued. (b) But every one of these 
suppositions is negatived in the present case. Again, wc think it 
clear, upon principle, that if a person selected, m plaintiff, the 
tribunal of a foreign country as the one in which he would sue, he 
could not afterwards say that the judgment of that tribunal was 
not binding upon him.”(c) With regard to the fifth case put, of 
submission to the jurisdiction by electing to sue in its tribunals, 
it is obvious that a plaintiff who has made such a submission cannot 
be afterwards heard to complain of its acceptance ; and it has been 
held that a foreigner, though not resident or present within the 
jurisdiction of a domestic tribunal, and without any actual notice or 
knowledge of its proceedings, may nevertheless be taken to have 
submitted to the jurisdiction as defendant by his previous conduct. 
In that case the replication alleged that the defendant was holder 
of shares in a French company, having its legal domicil at Paris, 
and became thereby subject, by the law of France, to all the 
liabilities belonging to holders of shares, and in particular to the 
conditions contained in the statutes or articles of association ; 
that by these statutes it was agreed that all disputes arising during 
liquidation between shareholders should be submitted to the 


(a) (1870), L. R. 6 Q. B. 155. 

(/>) This obiter dictum was discussed in Sirdar Singh v. Rajah of Faridkote (1894), 
A. C. 670, 685 ; and as a general proposition was disapproved of by Lord Selborne. 
See ante, on Jurisdiction as to Contracts, pp. 331 seq. 

(c) Soo to tho same effect per Parko, B., in General Steam Navigation Co. v. 
Guillou (1843), 11 M. & W. 877, 894. 
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jurisdiction of the French Court ; that every shareholder provoking 
a contest must elect a domicil, and in default election might be 
made for him at the office of the imperial procurator of the civil 
tribunal of the department in which the office of the company 
was situated, and that all summonses and notices should be validly 
served at the domicil formally or impliedly chosen ; that the 
circumstances aroSe under which these statutes provided that it 
‘should be incumbent upon the defendant to elect a domicil as 
above, but that he never elected a domicil, and that the plaintiff 
therefore caused a summons in an action brought in the French 
court to be delivered for the defendant at the above-mentioned 
office ; that this service was regular and amounted to notice by 
the law of France, and that, on default of appearance, judgment 
was recovered by default against the defendant. This replication 
was •held good by the Court of Exchequer ; though a similar 
replication in the same case, resting the defendant’s submission 
merely upon his having become a member of a French t ompany, 
and the provisions of the French law, omitting all reference to the 
statutes or articles of association, was held insufficient by a majority 
of the Court. (a) The submission must clearly be deduced from the 
conduct of the person who is alleged to have submitted, and it 
would seem that this conduct should be something amounting to 
a contract or waiver. It is clearly not enough to show that a 
defendant has entered into business transactions, or become a 
member of a company, within a foreign country. He is not sup- 
posed to know all the law of the foreign country, simply because 
he enters into commercial relations with it ; nor, if he knows it, 
is he therefore to be regarded as having submitted to its authority. 
Similarly where a private colonial statute authorized an unincor- 
porated banking company to sue and be sued in the nairfe of its 
chairman, and provided that execution upon any judgment so 
obtained against the chairman might be executed upon the goods 
and chattels of the individual members, it was held that the 
individual members were bound by a judgment against the chairman 
obtained in conformity with the statute, although not within the 
jurisdiction of the colonial Court, nor served with any notice, 
summons, or process of the action against the chairman. (6) The 
provisions of the local Act in this case, being the enactment by 
which the bank was constituted, were clearly regarded, not as part 
of the general colonial law, but as the private regulations and 
constitutions of the bank, to which all the members were assenting 
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(а) Copin v. Adamson (187-1), L. R. 9 Ex. 345 ; and sec the comments on this 
case in Housillmi v. Jiousillon (1880), 14 Ch. 1>. 351, 371. 

(б) Bank of Australasia v. Harding (1850), 9 V. B. 00 L ; 19 L. •). C. P. 345. 
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Part IV. parties ; and the decision is not an authority for the proposition 
Pr ocedu re, a p ergon w ho becomes a member of a foreign company con- 
Cap. XI. sents by implication to be governed by the general foreign law 
Judgments, during his connection with it, though no doubt his submission to 
that law for certain purposes is complete. (a) So in another case, 
the owner of shares in a French company, who was bound by 
French law to elect a domicil at which all notides of judicial pro- 
ceedings might be left for him, complied with the French law by ' 
electing a domicil in the prescribed forms, and these facts were 
held without doubt to afford a good answer to a plea that the 
French judgment against him, on which the action was founded, 
was obtained during his absence from France, and without any 
notice to him of the proceedings in the French tribunal. (6) If, in 
Copin v. Adamson , the defendant had shown his knowledge of and 
acquiescence in the French law by a compliance with its provisions, 
it would not have been necessary, in order to bind him, to have 
referred to the statutes or articles of association of the company of 
which he was a member. 

Foreign judg- Next, it is now undisputed that a foreign judgment may be 
be° impeached av °i<led by showing that it was obtained by the fraud of the party 
for fraud. setting it up ;(c) and the onus of proving the fraud lies on him 
who alleges it .(d) It would seem clear that on* principle the 
obligation which arises out of a foreign judgment should be regarded 
as vitiated by that which with respect to all other obligations 
prevents a plaintiff from profiting by or insisting on the right 
which he has legally acquired. The point was distinctly raised 
before the Court of Appeal in Chancery, and it was put beyond 
doubt, by the judgment of Lord Selborne, that the rule of Equity 
and Common Law upon it was the same : “ It has been suggested 
that th&e may be a doubt about the power of a Court of law to 
give full effect to the allegations of fraud contained in those portions 
of the bill which relate to the foreign judgment. I should be 
sorry to think that anything should fall from this Court which 
might give the least colour to any doubt as to the power of a Court 
of law to take cognisance of fraud in obtaining foreign judgments. 
... I say, therefore, without hesitation, that supposing the fraud 
to be one provable here, it could be pleaded at law, and would be a 


(«) See per Amphlett, B., in Copin v. Adamson (1874), L. R. 9 Ex. 345, 355. 

(6) Vallee v. Dumergne { 1849), 4 Ex. 290 ; 18 L. J. Ex. 398. 

(c) Godard v. Gray ( 1 870), L. R. 0 Q. B. 139, per Blackburn, J., at p. 149 ; 
Castrique v. Imrie (1870), L. R. 4 H. L. 414, at p. 433 ; Abovloft v. Oppenheimer 

Co. (1882), 10 Q. B. D. 295, C. A. ; Manger v. Cash (1889), 5 T. L. R. 271 ; 
V a da la v. hawes (1890), 25 Q. B. I). 310, C. A., per Lindloy, L.J., at p. 316. 

(d) Henderson, v. Henderson ( I S44). 6 Q. B, 288; Hobertson v. Struth (1844), 
5 Q. B. 941. Cf. Pemberton v. Hughes (1899), 1 Ch. 781, C. A., per Lindley, M.R., 
at p. 792. 
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legal defence.”(a) If, indeed, an English judgment is examinable 
for fraud, it would appear a fortiori that a foreign judgment must 
be so. A foreign judgment, like all other acts of judicial authority, 
must be impeachable from without ; although it is not permitted 
to show that the Court was#mistaken, it may be shown that it was 
misled. Fraud is an extrinsic collateral act which vitiates the 
most solemn proceedings of Courts of Justice. In the words of 
Lord Coke, it avoids all judicial acts, ecclesiastical or temporal. (6) 
Thus, in an action on a foreign judgment, it was held on demurrer 
to be a good defence to plead that the judgment was obtained by 
the fraud of the plaintiff in representing to the foreign Court that 
the goods the subject-matter of the suit were not in his possession, 
and in concealing that they were in his possession.(c) 

So where an action was brought on a foreign judgment, obtained 
on ^certain bills of exchange, and it was alleged that the plaintiff 
had fraudulently represented the bills to be commercial bills when 
he knew they were not, it was held that the defendant was at 
liberty to raise this defence in the action on the judgment, and to 
show that the foreign Court had been misled by the fraud of the 
plaintiff.(rf) 

It is plain that the last two cases cited involve the consequence, 
that where fraud is alleged, a foreign judgment is examinable 
upon the merits which have been already tried in the foreign 
court. To some extent this is in conflict with the ordinary rule, 
established by a series of older authorities. (e) It is, however, 
pointed out by Lindlcy, L. J., in Vadala v. Lawesff) that in certain 
cases a conflict between the two rules is inevitable, and must be 
decided. If one of the parties deceived the foreign Court by 
wilfully adducing false evidence, then, in order to examine the 
judgment for fraud, the evidence must be examined by which 
the fraud was effected. It was said by Lord Esher, in Aboubjf v. 


(a) Ochsenbein v. Pnpclitr (1873), L. R. 8 Ch. 095. See also, in addition to the 
cases cited. Price v. Dew hurst (1837), 8 Sim. 279, 302; Bank of Austrahuria v. 
Nias (1851), 16 Q, B. 717, 735; Cammcll v. Sewell (1858), 3 H. & N. 017, 640; 
Castrique v. Imrie (1870), L. R. 4 H. L. 414, 433 ; Abouloff v. Oppenheimer rfr Co, 
(1882), 10 Q. B. 1). 295 ; Story s Conflict of Laws, §§ 003, 007, 008 ; Bullor’s N. 1\ 
244, n. 

(b) Per He Grey, C.J., in Duchess of Kingston's Case (1770), 2 Sm. L. C. (1903), 
731. 

(c) Abouloff v. Oppenhehner Co. (1882), 10 Q. B. I). 295. 

(d) Vadala v. Lawes (1890), 25 Q, B. 1). 310, C. A. 

(e) Bank of Australasia v. Nias (1851), 10 Q. B. 717 ; Pimm v. Lloyd (1877), 
10 Ch. D. 327 ; De Medina v. drove (1840), 10 Q. B. 152 ; Henderson v. Henderson 
(1844), 6 Q. B. 288 ; Ochscnbein v. Papelier (1873), L. R. 8 Ch. 095 ; Shedden v. 
Patrick (1854), 1 Macq. 535 ; Prudham v. Phillips , Amb. 763 ; Crawley v. Isaacs 
(1867), 16 L. T. N. S. 529; Philipson v. Egremont , 6 Q. B. 587; Duchess of 
Kingston's Case (1776), 2 Sm. L. C. (1903), 731 ; Cammell v. Newell (1858), 15 
H. & N. 728. 

(/) (1890), 25 Q. B. D. 310, C. A., at p. 316. 
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Part IV. Oppenheimer & Co., that he would assume that the evidence given 
Pr ocedu re. j n ^ foreign action and that proposed to be given in the action 
Cap. XI. on the foreign judgment were to be the same ; and that even in 
Judgments, that case, the defendant alleging the fraud would be entitled to 
succeed, if he satisfied the English Coi-rt that the allegation was 
true. But it would appear clear upon principle that the fraud 
relied upon must be the fraud of the party seekirfg to enforce the 
judgment, and committed by him as a party to the foreign action 
in which the judgment was obtained. The rule is “founded on 
the doctrine ” that no party in an English court shall be able to 
take advantage of his own wrongful act ; or, as it may be stated, 
“in other language, that no obligation can be enforced in an 
English court of justice which has been procured by the fraud of 
the person relying upon it as an obligation.”(a) The fraud of a 
witness, not being a party to the suit, and not known to, or con- 
nived at, by one of the parties, would be mere perjury ; and to 
question a judgment upon such a ground as that would be to 
re-open almost every question of fact that the foreign Court had 
purported to decide. In accordance with this view, it has been 
held that a bill for discovery and a commission to examine witnesses 
abroad, in aid of the defence to an action brought in this country 
on a foreign judgment, was demurrable. (b) * 

Foreign judg- Lastly, it is necessary to consider how far a foreign judgment 
examinable * s examinable for error in law. The error in law alleged may be 
for error in either a mistake by the foreign Court in its own law, or in that 
law, 0 f gome ofjjgj country, or in English law, or in international law. 

There is no authority for saying that the judgment of a foreign 
Court is examinable on either of the first two grounds, and the 
fact that an appeal is pending in the foreign tribunals'is no defence 
to an action here.(c) It has been stated that a foreign judgment 
will be reviewed here, if based upon an erroneous interpretation 
either of private international law (d) or of English law ;(e) but the 
later decisions clearly show that this is a misapprehension. There 
can be no difference, in the words of Blackburn, J., between a 
mistake made by a foreign Court as to English law, and any other 
mistake, unless it is to be said that a defence which is easily proved 

{a) Per Lord Esher in Abouloff v. Oppenlmmcr & Co. (1882), 25 Q. B. D., at p. 
306. 

(6) Martin v. Nicolls (1830), 3 Sim. 458. 

(c) Scott v. Pilkington (1862), 2 B. & 8. 11. But, per curiam (p. 41), it may afford 
ground for the equitable interposition of the Court to prevent abuse of its process, 
and on proper terms to stay execution. 

(d) Westlake, Priv. Int. Law (1912), § 329, citing Reimcrs v. Drucc (1857), 
23 Beav. 145, 156 ; Arnett v. Redfern (1825). 2 C. & P. 88 ; Felix, 327, n. See 
In re Queensland Merc. Co. (1892), 1 Ch. 219, as to international law being regarded 
as part of the law of the ( ourt which adopts it. 

(e) W 7 estlake, Priv. Int. Law (1912), § 329, citing Novelli v. Rossi (1831), 2 B. 
& Ad. 757. 
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is to be admitted, but that one which would give the Court much 
trouble to investigate is to be rejected ; and, accordingly, no 
foreign judgment can be impeached by showing that it was wrongly 
arrived at. Nor does it make any difference that the error alleged 
appears on the face of the proceedings. (a) The previous authorities, 
which had been # construed by some writers as deciding that a 
foreign judgment will be invalidated by showing that it was 
founded upon a mistaken view of English law, are collected and 
explained in the valuable judgment of Blackburn, J., in Castrique 
v. Imrie,(b) delivering the opinion of five of the judges. After 
stating that fraud would vitiate any obligation, even the obligation 
imposed by a foreign contract, that there was nothing equivalent 
to fraud in the case before the Court, and that all that was required 
of a tribunal that had to decide on a question of foreign law was 
that it receive and consider the evidence as to the foreign law, 
and bona fide determine on that as well as it can, the learned judge 
proceded as follows : “ Various cases were cited a* authorities 
that where a foreign Court has mistaken or misapplied the English 
law, the Courts of this country will not regard the foreign judg- 
ment ; but we think they do not bear out any such general position. 
One class of cases— such as Pollard v. Belize) Bird v. Appleton, (d) 
Dagleish v. Hodgson, [e) and others — proceed on a principle not 
applicable to the present case. A judgment in an English court 
is not conclusive as to anything but the point decided, and there- 
fore a judgment of conviction on an indictment for forging a bill 
of exchange, though conclusive as to the prisoner being a convicted 
felon, is not only not conclusive, but is not even admissible evidence 
of the forgery # in an action on the bill, though the conviction must 
have proceeded on the ground that the bill was forged. But, very 
early in insurance cases a practice began of treating the judgment 
of a Prize Court condemning a vessel as being the property of an 
enemy as not only conclusive evidence that the vessel was con- 
demned, which of course it was, but also as conclusive evidence 
that the vessel was not neutral. There are many cases which 
proceed on the principle that, where it can be made to appear that 
the judgment of the Prize Court did not proceed on the ground 
that the vessel was an enemy’s property, it cannot be conclusive 
evidence that it was not neutral. In Lothian v. Henderson,{f) the 
judgment of the House of Lords was that in a policy on a ship, 

(а) Godard v. Gray ( 1870), L. R. 6 Q. B. 1 51, 152. In In re Queensland Merc . Agency 
Co. (1892), 1 Ch. 219, where it was conceded that the controversy was to bo decided 
as the Scotch Courts would have decided it, the English Court of Appeal refused to 
consider whether the Scotch Court would have been right or wrong in so deciding. 

(б) (1870), L. R. 4 H. L. 414. (c) (1800), 8 T. R. 434. 

(d) (1800), 8 T. R. 5(>2. (c) (1831), 7 Bing. 495. 

(/) (1803), 3 B. & P. 499, at p. 545. 
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Part IV. warranted neutral, a stipulation, that a condemnation should not 
Procedure. k e conduce evidence that the vessel was not neutral, was effectual. 
Cap. XI. Lord Eldon, in delivering that judgment, expresses a strong 
Judgments, opinion that the practice of receiving the sentences of Prize Courts 
as conclusive of the collateral matter was originally a mistake. 
And he also intimates an opinion that the cases just alluded to 
were attempts to graft a vicious exception on*a rule originally 
vicious, but now become law. It is unnecessary to form or express 
any opinion on these cases, further than that they proceed on a 
principle that has no bearing on the present question. 

“ Novelli v. Rossi, {a) which was relied on, also proceeds on a 
principle not at all applicable to the present case. It is clear 
that no judgment of a foreign Court can have any effect unless the 
subject-matter of the decision (whether inter 'partes or in rent) 
is within the lawful control of the State whose tribunal has f*ro- 
nounccd the judgment. In Novelli v. Rossi a Frenchman had, 
at Lyons, drawn a bill on an Englishman in London. The defendant 
had, at Manchester, indorsed it to the plaintiff. Afterwards the 
defendant instituted a suit in France to have it declared that he 
and all prior parties were discharged from their obligations on the 
bill on account of a cancellation of the acceptance in London by 
mistake; and, notwithstanding the opposition of, the plaintiff, 
the French court, on mistaken view of the English law, pronounced 
a judgment to that effect. But though the French tribunals had 
jurisdiction to declare that no one should sue on the bill in their 
courts, they had none to determine that the plaintiff should not 
sue in an English court on an English contract. If they had 
taken a correct view of the English law there would have been a 
defence, because such was the English law, not becaifse the French 
Court had so decided. Being wrong, there was no defence, not 
because the French Court made a mistake, but because it had no 
jurisdiction. 

“ The same principle will, we believe, be found to lie at the 
bottom of those cases in which our Courts have refused to enforce 
judgments obtained in a foreign country against a person not 
resident in that country, and who had no notice of the suit, such 
as Buchanan v. Rucker.(b) It may very well be held that the 
foreign country has no jurisdiction to pronounce judgment against 
a person behind his back, who is not subject to its jurisdiction ; 
but it is unnecessary to examine these cases ; for in the present 
one the ship concerned was clearly within the jurisdiction of the 
empire of France ; and the plaintiff had notice, and was heard, 
though unluckily the French Court made a mistake. 

(a) (1831), 2 B. & Ad. 757. (b) (1808), 9 East, 192. 
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“ Simpson v. Fogo (a) was also cited, but that case proceeded on Part IV. 
a*principle very different from any applicable to the present case. pR 0CBDX TBa 
There a creditor of Messrs. K., the owners of a British ship, obtained Cap. XI. 
in Louisiana a judgment against them, under which their interest Judgments. 

in the ship, and no more, wife sold under a process exactly analogous 

to our fieri facias. There could be no doubt, if that had been all, 
that the Bank of Liverpool, which held a valid mortgage on the 
ship, might have taken possession of it as against the purchasers 
just as much as against the judgment debtors, K. & Co. But the 
bankers in Liverpool had in Louisiana intervened and endeavoured 
to prevent the sale of jlieir ship, and a judgment was pronounced 
against them, on the ground that the Courts in Louisiana wholly 
disregarded all rights acquired in England on an English ship, 
unless they were acquired in such a manner as to be valid in 
Ltmisiana. The contention before the Vice-Chancellor was that the 
purchaser of the ship and the bankers in Liverpool were privies to 
their judgment, and that, therefore, the purchaser was entitled to 
use it as an estopped to preclude the bankers from setting up in 
an English Court their English right, though the judgment pro- 
ceeded on the ground that the English right was to be wholly 
disregarded. The Vice-Chancellor decided otherwise. We should 
be sorry to cast any doubt on a decision which prima facie seems to 
carry out justice and good sense ; but all that it is necessary to say 
in the present case, and therefore all that we do sav, is that no 
such point here arises. The judgment of the French Court decree- 
ing the sale of the vessel was not, according to the view of the 
facts which we take, a judgment that only the interest of C., if any, 
in the ship should be sold, but that the particular ship itself should 
be sold. And finding no authority for saying that the purchaser, 
under the decree of a foreign Court having competent jftrisdiction 
to decree the transfer, is to be responsible for any mistakes made 
by that Court either in law or fact, we think we ought to act on 
the reason given in Hughes v. Cornelius (b ) : ‘ We must not set 
them at large again, for otherwise the merchants would be in a 
pleasant condition.’ In truth, the plaintiff asks an English Court 
to sit as a court of appeal from the French Court, which is not the 
province of an English Court.” (c) 

The principles laid down in Castrique v. Imrie ( d ) have been in ^nugn^jiidg- 

no sense questioned, but in a more recent judgment the Common j n iawof 

Pleas Division have held that there is one case where an error in t' 0111 * pro- 
nouncing it* 

(a) (1860), 29 L. J. Ch. 667 ; 32 L. J. Ch. 249 ; 1 H. & M. 195. * 

(b) (1692), 2 Show. 232. 

(c) Castrique v. Imrie (1870), L. R. 4 H. L. 434-437. See In re Queensland 
Mercantile Co. (1892), 1 Ch. 219, a« to an alleged mistake in international law by 
a Scotch Court. 

(<ty (1870), L. R. 4 H. L. 434. 
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Procedure. re f erre( j to is where both parties admit that the foreign Court has 
Cap. XI. wrongly interpreted its own law. (a) Where such an admission is 
Judgments, made, either on the pleadings, special case, or otherwise, the 

Common Pleas Division held that there was no rule of comity and 

no principle on which they were called upon to give effect to the 
foreign judgment ; though, strangely enough, Archibald, J., in 
delivering the decision referred to, expressed a doubt whether 
Castrique v. Imrie would not have compelled the Court to give 
effect to the foreign decree, if the mistake admitted had been a 
mistake in the law, not of the country to which the foreign tribunal 
belonged, but of a third distinct jurisdiction. (6) The correctness 
of Meyer v. Ralli can only rest upon the exceptional circumstance 
that the error of the foreign Court was admitted upon the special 
case before the Common Pleas Division. (c) The grounds and 
correctness of the foreign judgment were therefore not examined, 
nor is the case an authority for the proposition that they are 
examinable. It may be added that the French judgment im- 
peached appears to have had the additional defect of having been 
founded on proceedings commenced without any actual summons 
served or notice in fact given to the defendants ; nor does it clearly 
appear how far service of the summons at the bar of the procureur- 
imperial was so warranted by the position of the parties as to 
amount to constructive notice. (d) 

Foreign judg- It may therefore be assumed, from the enunciation of the law 
dstontwith 11 by Blackburn, J., in Castrique. v. Imrie, (e) that the judgment of 
natural a foreign Court, if final,(/) is examinable for no error or mistake, 

justice. except a mistake by which it gave itself jurisdiction, although by 

the principles of private international law it would have none. 
The earlier dicta, (<7) to the effect that a foreign judgment will be 
reviewed for any error in private international law, or for any 
violation of natural justice, would seem, upon examination of the 
authorities, strictly applicable only to this point. An error in 
jurisdiction is the only error which a foreign Court is allowed to 
detect and set right. (^) The strongest modern decisions in favour 

(а) Meyer v. Ralli (1876), L. It. 1 C. P. D. 358. 

(б) Ibid., pp. 370, 371. 

(c) Scott v. Pilkington (1862), 2 B. & S. 11, 41 ; Bank of Australasia v. Nias (1851), 
16 Q. B. 717; Ricardo v. Garcias (1845), 12 Cl. & F. 368; Castrique v. Imrie 
(1870), L. R. 4 H. L. 434. 

(d) Infra , p. 528. (e) Ante , p. 523. 

If) Fraycs v. Worm# (1861), 10 C. B. N. S. 149; Plummer v. Woodburne (1825), 

4 B. & C. 625. And a judgment which would not be a bar to further proceedings 
in the country where it was obtained, between the same parties, is not final : In 
re Henderson , Nouvion v. Freeman ( 1889), 37 Ch. D. 244 ; affirmed H. L. 59 L. J. Ch. 
337 ; 15 App. Cae. 1. (g) Westlake (1912), § 329. 

(A) The fact, however, that a foreign judgment has been obtained without due 
notice to the defendant is equivalent to a wrongful assumption of jurisdiction. 
See the observations of Blackburn, J., upon Buchanan v. Rucker , in Castrique v. 
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of the theory that no foreign judgment manifestly opposed to 
natural justice is to be enforced by an English Court are all of 
earlier date than Castrique v. Imric, and must be taken subject 
to the principles followed in that case. (a) The condition, indeed, 
on which a foreign judgment shall be accepted here, as stated by 
Lord Ellenborough in Buchanan v. Rucker, (b) namely, that it 
should appear oil the face of it consistent with reason and justice, 
is said by Blackburn, J., in Schibsby v. WestenJiolz, to be mere 
declamation. It may be remarked, however, that in the case of 
Liverpool Marine Credit Company v. Hunter, (c) which was not 
referred to or cited in Castrique v. Imric , it was intimated by Lord 
Chelmsford that, when there had been “ a total disregard of the 
comity of nations,” an English Court would be justified in dis- 
regarding a judgment “ so fraught with injustice ” ; and similar 
ex/lressions were used by Lord Hatherley in the same case in the 
court of first instance : “ If, in examining a judgment, as we are 
at liberty to do, we find on the face of it that a course of procedure 
has been adopted which is inconsistent with nature » justice, then 
this Court will not give effect to the decisions and to the authority 
which it would otherwise be perfectly willing to recognise.” This 
is, no doubt, strong language, but the very next paragraph shows 
what was in Lord Hatherley’s mind, and that his view can really 
be reconciled with the theory of foreign judgments already deduced 
from Caslrique. v. Imric : “ It sometimes happens, for instance, 
that foreign Courts proceed to judgment in the absence of the 
party against whom proceedings are taken, or after inadequate 
notice of trial. 1 ”(d) It is plain that this could only have been said 
in contemplation of such cases as Buchanan v. Rucker,{e) as to 
which it was expressly said in Castrique v. Imric that the judgment 
of a foreign Court could be reviewed, not because it had made a 
mistake in law, but because it had acted without jurisdiction^/) 

Imric, ante , j>. 524; Ferguson v. Mahon (1830), 11 A. & E. 170; Reynold* v. 
Fenton (1840), 3 C. 15. 187 ; Copin v. A damson (1874), L. R. 0 Ex. 345 ; Schibsby v. 
Weslenholz (1870), L. R. 0 Q. B. 155. 

(а) Sec the observations on natural justice, with regard to the regular practice 
of a foreign Court, in Boissiere *0 Co. v. Brock tier it: Co. (1800), G T. L. R. 85, per 
Cave, J. ; and in Hater v. Hater (1000), 1\ 237. Cf. also J cannot v. Fuerst (1009), 
25 T. L. R. 424 (where a French judgment was hold to accord with natural justice 
and hence could be sued on hero) ; Robinson v. Fenner (1012), 10G L. T. 542, where 
it was held that a foreign judgment does not necessarily violate natural justice, 
merely because the foreign Court has arrived at a wrong or unjust decision. In 
order to render its judgment unenforceable, it must be a decision arrived at in a 
mode which is unjust according to the conceptions prevailing in this country. 

(б) Buchanan v. Rucker (1808), 1 Camp. 63; S. C. 0 East, 102; Schibsby v. 
Westenholz (1870), L. R. 6 Q. B. 155, 160. 

(c) (1867), L. R. 3 Ch. 470, 484 ; S. C. L. R. 4 Eq. G2. 

(d) Liverpool Marine Credit Co. v. Hunter (1867), L. R. 4 Eq. 62, 68. 

(e) (1808), 9 East, 192 ; ante , p. 524. 

(/) On this subject, cf. also the judgment of the Exchequer Chamber in Cammell 
v. Sewell (1858), 5 H. & N. 728. Other cases in point are Cavan v. Stewart (1816), 

1 Stark. 525 ; Obicini v. Bligh (1832), 8 Bing. 335 ; Frankland v. M' Gusty (1830,, 
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Pabt IV. It may be added on this part of the subject, that although it is 
Pr ocedu re. ne cessary that the foreign Court should have jurisdiction, it »is 
Cap. XI. not necessary, in suing on a foreign judgment, to allege that 
Judgments this requisite has been complied with.(a) 

„ The jurisdiction which entitles the tribunals of any State to 

Jurisdiction. ... . 

pronounce judgment m 'personam arises from its sovereign terri- 
torial power. “ All jurisdiction is properly territorial, and extra 
territorium jus dicenti impune non paretur . Territorial jurisdiction 
attaches (with special exceptions) upon all persons either per- 
manently or temporarily resident within the territory while they 
are within it, but it does not follow them after they have withdrawn 
from it, and when they are living in another independent country. 
It exists always as to land within the territory, and it may be 
exercised over movables within the territory ; and in questions 
of status or succession governed by domicil, it may exist ad" to 
persons domiciled, or who even living were domiciled within the 
territory. As between different provinces under one sovereignty, 
the legislation of the sovereign may distribute and regulate juris- 
diction, but no territorial legislation can give jurisdiction which 
any foreign Court ought to recognise against foreigners, who owe 
no allegiance or obedience to the Power which legislates. ”(&) The 
jurisdiction over subjects, arising from allegiance, is glso territorial 
in its origin ; but it is not in practice exercised in order to enforce 
personal obligations — at any rate, not by English law. The 
liability of a defendant to be sued, either in contract or in tort, 
depends upon other considerations than his nationality ;(c) but 
the jurisdiction arising from allegiance is still seen in the rule of 
practice which provides that service of a writ of summons may in 
proper cases be ordered upon a British subject abroad, whereas 
in the csfee of a foreigner, service of a notice of the writ is sub- 
stituted.^) Lord Selbornc, in the Faridkote Case (just cited), goes 
on to say that in a personal action, to which none of these causes 
of jurisdiction apply, a decree pronounced in absentem, by a foreign 
Court, to the jurisdiction of which the defendant has not in any way 
submitted himself, is by international law an absolute nullity. 
Notice to the Closely akin to the question of jurisdiction, with regard to which 
defendant, ft has thus been shown that a foreign judgment has been declared 

1 Knapp. 274 ; Baring v. Clagett (1802), 3 B. & B. 215 ; Pollard v. Bell (1800), 

8 T. II. 444 ; Boiton v. Gladstone (1804), 2 Taunt. 85 ; Price v. Dewhurst (1837), 

8 Sim. 279 ; Paul v. Hoy (1852), 15 Beav. 440. 

(а) Robertson v. Struth (3844). 5 Q. B. 941 ; Barber v. Lamb (1860), 8 C. B. N. S. 
95. 

(б) Sirdar Singh v. Faridkote {Rajah of) (1894), A. C. 670, at p. 683, per Lord 
Selborne. 

(c) See, as to jurisdiction in contracts, pp. 322 seq ; as to torts, pp. 448 seq. 

(d) This is formally expressed in the; <\ L. P. Act (1852), ss. 18, 19 ; and remains 
the practice under the Judicature Act, 1875, and Rules (Ord. xi.). 
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by a consensus of authorities to be examinable, is that of notice 
to the defendant . The fact that no notice, or no sufficient notice, 
was given to the defendant of the proceedings on which the judg- 
ment was founded may be an incident, of course, of the want of 
jurisdiction referred to, or *n element of fraud — the presence of 
fraud being, as has been stated, sufficient of itself to deprive a 
judgment so obtained of all validity.(a) Thus, if a defendant is 
•not resident in nor a subject of a foreign country, nor present 
within its territorial limits, and has no notice of an action brought 
against him in its tribunals, it is plain that the absence of notice 
is merged, so to speak, i^ the absence of jurisdiction, which would 
be amply sufficient to invalidate the judgment, even if notice 
was in fact given. But if a defendant is subject to the foreign 
jurisdiction, either by domicil or submission, and, according to 
the Wder opinions, even by nationality, he is of course subject 
to its laws ; and though he has no actual notice of an action 
commenced against him in its tribunals, and inav not have 
been served with any writ or process, he inav have h <d constructive 
notice which will satisfy those laws, and be accepted by foreign 
tribunals, as sufficient. If those laws, for instance, provide that 
notice may be effected on an absent defendant by nailing a copy 
of the declaration on the court-house door, (5) or by service at 
the office of a public officer, (c) or by any other notice in law which 
cannot be said to be notice in fact, those who are properly subject 
to those laws will be bound by them, and no other ; for, as Lord 
Ellenborough said in Buchanan v. Rucker , they can never be 
intended for or applied to persons who, for aught that appears, 
were never present within or subject to the jurisdiction. This 
subjection or submission to the jurisdiction, as has been already 
implied, does not depend solely upon the domicil or residence of 
the defendant, but may be inferred from his acts, where they show 
an intention to submit, for the purposes of a particular transaction, 
to the foreign law and the methods of service which it adopts. 
Such a submission has been implied where a person has joined a 
foreign company, the statutes or articles of association of which 
contained special provisions authorizing constructive notice* of 
process or action by something which would not or might not be 
notice in fact :(d) but it appears not to be sufficient that the law 
of the country to which the foreign company belongs should 

(а) Buchanan v. Rucker (1807), 1 Camp. 03 ; (180H). 9 East, 192. Cf. Vhv Due 
d'Aumalc (1903), P. 18, por Mathow, C.J., at p. 24, C. A. 

(б) Buchanan v. Rucker (1808), 9 East, 192. 

(c) Schibsby v. Westenholz ( 1870), L. R. G Q, B. 155. 

(d) Copin v. Adamson (1874), L. R. 9 Ex. 345; Bank of Australasia v. Harding 
(1850), 9 C. B. GG1 ; 19 L. J. 0. P. 345 ; Vullcc v. Dumergue (1849). 4 Ex. 290 ; 
28 L. J. Ex. 398. 
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Part IV. 
Procedure. 

Cap. XL 

Judgments, 

Jurisdiction 
and notice to 
defendant. 


contain such provisions, if the rules or articles of the company 
itself do not repeat or adopt them. (a) So, the acceptor in a foreign 
country of a bill drawn and payable there, though not subject to 
the jurisdiction by domicil, nationality, or residence, was held to 
have submitted himself to it in an action on the bill itself, so as 
to be bound by a judgment obtained in the foreign tribunal without 
actual notice or service to the defendant, but Ih compliance with 
the requirements of the foreign law as to service and notice. (&)* 
In the more recent case of Schibsby v. Wcstenholz,(c) which has been 
already referred to, a foreign judgment was held invalid on the 
ground that the defendants were not subject to the jurisdiction 
by residence, transient presence, or any other reason, and that 
there therefore existed nothing which imposed upon them any 
duty to obey the obligation which the judgment created. In that 
case, though no personal service of process or summons had*been 
effected on the defendants, notice had been in fact received by the 
defendants through the French consul in the country where the 
defendants resided, service having been effected in accordance 
with the French law at the office of the procureur-imperial. The 
defendants had, therefore, notice of process in the eye of the foreign 
law, and notice in fact ; but they were not subject to the juris- 
diction, and therefore the question of notice became immaterial, 
as there was no foundation for the action at all. In Reynolds v. 
Fenton, {d) a plea alleging that the defendant had received no 
formal notice, by service of process or otherwise, of the action, 
was held bad ; but in that case it was not alleged that the defendant 
was not subject, by domicil or otherwise, to the jurisdiction, or 
even that he had not in fact knowledge and notice of the pro- 
ceedings. The dicta, therefore, to be found in the course of the 
argument, to the effect that the question for the Court was whether 
the judgment was obtained contrary to natural justice, and that 
this was not shown by the plea, are sufficiently justified by the 
mcagrencss of its allegations. It is true that in Ferguson v. 
Mahon, (e) decided before the case last cited, a similar plea was 
held good, the judgment sued on being an Irish one ; but there 
the question of jurisdiction by general subjection does not appear 
to have been disputed or suggested to the Court, the sole point 
being whether the Irish proceedings were regular. Lord Denman 

(a) Per Amphlett andPigott, BB. (Kelly, C.B, dissentiente), in Copin v. Adamson, 

(&) Mcus Thfllusson (1853), 8 Ex. 638. 

(c) (1870), L. R. 6 Q. B. 155 ; Godard v. Gray , ibid, p. 139. Followed in Voinet v. 
Barrett (1885), 54 L. J. Q. B. 521. 

(d) (1846), 3 0. R. 187. 

(e) (1839), 11 A. & E. 179. Soo also Cowan v. Braidwond (1840), 1 M. & G. 882 ; 
2 Scott, N. R. 138 ; JJowjlm v. Forrest (1828), 4 Bing. 686 ; Smith v. Nicolls (1889), 
0 N, C. 208 ; 7 Scott, 147 ; Guinness v. Carroll, 1 B. & Ad. 459. 
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said that the question was whether the judgment was passed under Part IV. 
sufch circumstances as to show that the Court had properly juris- P ROCKDIJRE 
diction over the party ; and when it appeared that, the defendant Cap. XI. 
had never received notice of the proceeding, or been before the judgments. 

Court, it was impossible tc# allow the judgment to be made the 

foundation of an action in England. It will be observed that in this 
case the plea was # construed as amounting to an allegation that the 
defendant had neither received notice in fact of the proceedings, 
nor constructive notice according to the regulations of a law to 
which he was properly subject, and the decision must not be 
viewed as any authority for supposing that knowledge or notice 
in fact is absolutely necessary, if the defendant is subject or has 
submitted himself to the local law, and that local law provides a 
substitute or equivalent for such knowledge or notice. This 
subjection is, in fact, the test of jurisdiction in the eye of the 
English law ; which, as pointed out by West lake, (a) recognises the 
competence of the forum rei, certainly by domicil or .■ ■« sidence, if 
not by allegiance also.(ft) And it has already bee^ stated that a 
defendant who k ‘ voluntarily appears ” in a foreign action is taken 
as having submitted himself to the jurisdiction, and is consequently 
bound by the judgment pronounced by the foreign Court ; although 
his motive in appearing may have been only the desire to protect 
property belonging to himself which was within the jurisdiction 
or reach of the foreign Court. (c) 

It has thus been seen that error in law, whether domestic, foreign, 
or international, is not in itself a ground on which a judgment 
can be reviewed in a foreign Court, unless such error involve an 
assumption of jurisdiction in violation of ordinary international 
principles, or tue Court pronouncing the judgment has proceeded 
without due notice against a party who is neither bound # nor has 
consented to accept any substitute for notice in fact which the 
Court may have deemed sufficient. So far as these requirements 
are based upon natural justice, the dicta that, a foreign judgment 
contrary to natural justice cannot, be recognised may be supported, 
but there seems no ground for extending them further. {d) Error 
in law having thus been disposed of, error in fact, as a ground for Error in fact, 
impeaching a foreign judgment, must next be considered ; and as 
to this it may be said shortly that a foreign judgment, both in 
respect of the issues of fact found and the grounds on which the 

{a) Priv. Int. Law (1912), § 32 L. 

(b) Douglas v. Forrest (1828), 4 Bing. 080, 703. 

(c) Rousillon v. Rousillwi (1880), 14 Cli. I). 351 ; Voinel v. Barrett (1885), 54 
L. J. Q. B. 521, affirmed 55 L. J. Q. B. 39 ; Dt Const Br issue v. Ralhbme. (1801), 

30 L. J. Ex. 238. and ante , p. 517. 

(d) Cf. Robinson v. Fenner (1912), 100 L. T. 542, and see the note added thereto, 
supra, p. 527, n. (a). 
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Part IV. findings were arrived at, is now admitted to be conclusive.(a) On 
Procedure. ^is po^t, however, there has long been a conflict of opinion, and 
Cap. XI. the question has in fact been so involved with the alleged right to 
Judgments . examine foreign judgments on other grounds, which has just been 

discussed, that it is not easy to distinguish the decisions strictly 

applicable to it. The authorities in opposition to the now accepted 
opinion, that a foreign judgment is conclusive 4s to the facts on 
which it pronounces, will first be recapitulated. 

It was stated by Eyre, C.J., in Phillips v. Hunter, (b) that a 
Foreign judg foreign judgment, though it cannot be examined under ordinary 
SaminaWe! 1 circumstances by an English Court, yet jt is so examinable when 
the party who claims the benefit of it applies to an English Court 
to enforce it ; and that under such circumstances it is treated as 
matter in pais, as consideration prima facie sufficient to raise a 
promise. It may be pointed out at once, however, that this dis- 
tinction has received no modern recognition, and that the theory 
of a foreign judgment being merely prima facie evidence of a 
promise supported by consideration, is now exploded. “ It is 
difficult to understand,” says Blackburn, J., “ how the common 
course of pleading is consistent with any notion that the judgment 
was only evidence. If that were so, every count on a foreign 
judgment must be demurrable on that ground.. The mode of 
pleading shows that the judgment was considered, not as merely 
prima facie evidence of that cause of action for which the judgment 
was given, but as in itself giving rise, at least prima facie, to a legal 
obligation to obey that judgment and pay the sum adjudged. 
This may seem a technical mode of dealing w T ith the question, 
but in truth it goes to the root of the matter. For if the judgment 
were merely considered as evidence of the original* cause of action, 
it must’ be open to meet it by any counter evidence negativing the 
existence of that original cause of action.”(c) 

In Iloulditch v. Donegal, (d) which is perhaps the strongest 
authority in favour of the liability of foreign judgments to review, 
Lord Brougham expressed his opinion in very plain terms that a 
foreign judgment may be given in evidence, and made the subject 
of proceedings in another court or country, “ but that it may be 
met by contrary evidence, and the subject-matter of the judgment 
is liable to be inquired into. ... In my judgment, it has always 
hitherto been recognised in Westminster Hall that the judgments 

a) Godard v. Gray (1870), L. II. 6 Q. B. 139, 149, and infra. 

(b) (1795), 2 H. Bl. 410. 

(c) Godard v. Gray (1870), L. R. 0 Q.B. 139, 149. 

' (d) (1834), 8 Bligh, N. R. 301. It is noticeable that the summary procedure 

to obtain judgment given by Order xiv., under the Judicature Acts, has been held 
to Vie applicable to an action on a foreign judgment: Grant v. Easton (1883), 
13 Q. B. L\ 302 ; and cf. Ilodsoll v. Baxter (1858), E. B, & E, 884. 



FOREIGN JUDGMENTS. 


533 


of foreign Courts are traversable, may be averred against, and are Part IV. 
only prima facie evidence in actions to support which they are r>R 0CKDU RE ‘ 
given in evidence. ”(«) The language of the same learned judge in Cap. XT. 
Don v. Tsippmann (b) is in effect to the same purpose, inasmuch as judgments. 

he there cites authorities to show that English Courts regard a 

foreign judgment only as prima fade evidence of a debt ; and 
in 'Iloulditch v. Donegal other authorities were referred to, showing 
"that the opinions of Lord Mansfield, Buffer and Bayley, JJ., (<*) 
coincided with the view he then took of the subject. Jn Galbraith 
v. Neville a resolution of the House of Lords was cited, which 
declared that a judgment of the Supreme Court of Jamaica ought 
to be received as evidence, prima fade , of the debt for which it 
had been given, and that it lav upon the defendant to impeach the 
justice thereof, or to show the same to have been irregularly or 
undflly obtained. (d) This dictum was expressly followed bv Best , 

C.J., in Arnott v. Redfcrn , but, as has been pointed out, it was 
only adopted to the extent of admitting a foreign judgment as at 
all events prima facie evidence. (r) The point t lit re was not 
whether a foreign judgment could be contradicted on a (juestion 
of fact, but whether, if uncontra dieted, it was sufficient to establish 
a cause of action. 

The foregoing are the principal authorities to be found for the Foreign judg- 
theory, now undoubtedly exploded, that foreign judgments, J .’i ^ sVvV‘ at s Vo 
properly obtained, are prima facie evidence only of the facts to farts, 
which they relate. There are, on the other hand, abundant con- 
temporaneous dicta in favour of regarding them as conclusive, 
which recent authorities render it unnecessary to examine in 
detail. (/) In 1845 it was stated by Lord Campbell in the 'House 
of Lords that* at common law, foreign judgments, between the 
same parties and oil the same matters, were evidence (Ally, but 
that they had been held to be conclusive in a Chancery case by 
Vice-Chancellor Shadwcff.(gr) The cause then before the House 
of Lords was an appeal from the same judge, but Lord Campbell 

(a) (1834), 8 Bligh, N. 11. pp. 340, 34(i. This judgment is cited to illustrate the 
growth of the present theory, though it imiHt lie regarded as over- ruled. 

(b) (1837), 5 ('1. & F. 1, 20, 21, citing Fraser v. Sinclair (1771), Morr. 4543. 

(c) Walker v. Witter (1778), 1 Dougl. 1 ; Galbraith v. Ned lie (1780), 1 Dough 5; 

Tarleton. v. T arid on (181. r »), 4 M. & 8. 20. 

(d) H. L. March 4, 1871, cited in the Duchess of Kingston's Case (1770), 11 
Harg. St. Tr. 122; see also per Lord Mansfield in Moses v. Marfa dune (1700), 

2 Burr. 1005. 

(e) 2 Sm. L. C. (1903), p. 790. 

(/) Boucher v. Lawson , (1734), Can. temp. Kardwieke, 89; Kennedy v. (Jassilis 
2 Swanst. 320, n. ; Galbraith v. Neville (1789), 1 Dough 5 (per Lord Kenyon); 

Tarleton v. Tarleton (1815), 4 M. & S. 21 (per Loul Ellen borough) ; Martin v. 

Nicolls (1830), 3 Sim. 458 ; Smith v. Nicolls (1839). 5 Bing. N. C. 221 ; Ferguson v. 

Mahon (1839), 11 A. & E. 179. 

(g) Ricardo v. Garcias (1845), 12 (3. & F. 308, 384 , 401 ; Martin v. Nicolls 
(1830), 3 Sim. 458. 
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Part IV. in his judgment drew no distinction between Common Law and 
Pr ocedu re, jjquity on this question. “ A foreign judgment/’ he says, “ may 
Cap. XI. be pleaded as res judicata , because the foreign tribunal has clearly 
Judgments . jurisdiction over the matter ; and both parties having been 
regularly brought before the foreign tribunal, and that tribunal 
having adjudged between them, I think that such a judgment 
would be a bar to a subsequent suit in this couifcry for the same 
cause.” In this judgment a sounder distinction than that between 
Equity and Common Law is in fact indicated. There is an im- 
portant difference between the position of a plaintiff who seeks by 
action to enforce a judgment which he has obtained from a foreign 
tribunal, and that of a defendant who claims the protection here 
of a foreign judgment already given in his favour. In the latter 
case, as Story points out, the party who has been defeated abroad, 
after a fair hearing by a competent Court, has no right to institute 
a new suit elsewhere, and thus to bring the matter again into 
controversy. The other party is not to lose the protection which 
the foreign judgment gave him.(a) Accordingly, it was held, in 
more than one case, even by those who most strenuously urged 
the liability of foreign judgments to review when a plaintiff sought 
to enforce them here, that they were absolutely conclusive as to the 
facts involved in them and the grounds on which they rested, when 
pleaded in bar.(&) The state of the law with reference to this dis- 
tinction was clearly expressed by Lord Romilly in 1857 : “In the 
numerous authorities that bear on this subject, a distinction is 
also taken between the cases where the foreign judgment is brought 
before the cognisance of an English Court upon an application 
by the successful party to enforce and obtain the fruits of it against 
the defendant, and those cases where the defendant here sets up 
the foreign judgment as a bar to the proceedings instituted by 
the person who has failed against the same defendant with refer- 
ence to the same subject-matter. In Phillips v. Hunter , Eyre, C. J., 
considered that distinction to rest upon this principle : that as, 
in the former case, the judgment is submitted voluntarily to the 
Court, the question arises, whether it is sufficient as a considera- 
tion to raise a promise, and that thereupon it must be examined 
as all other considerations for promises are examined, and that 
evidence of the foreign law is admissible to show that the judgment 
was or was not warranted ; but that it is otherwise in the case of a 

(а) Story, Conflict of Laws, § 598. As to pleading a foreign judgment 

pronounced pendente lile , ah a defence arising after action brought, see post, 
p. 544. • 

(б) Burrows v. Jemima (1726), 2 Str. 733, cited Cas. temp. Hardwicke, 87 ; 

Boucher v. Jjtwttom. (1734), Cas. temp. Hardwicke, 80 ; Tarltlon v. Tarlelon (1815), 
4 M. & S. 20 ; and see especially per Eyre, C.J., in Phillips v. Hunter (1795), 2 
H. Bl. 402, 410. 1 
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defence ; that the party living abroad is not entitled to sue the Part IV. 
successful defendant again in another country for the same subject- P R OCEDU RE * 
matter, but that the protection of a foreign judgment is complete Cap. XI. 
everywhere, as well as in the place where it was pronounced. This judgments. 
distinction has certainly not been carried out to the extent laid 
down by Eyre, C.J. ; still it is a distinction which has so much 
authority to supjfcrt it that it must be regarded, at least to some 
* extent, in considering the value of a foreign judgment hcre/’(a) 

So far as regards the liability of a foreign judgment for review" on 
the facts, it has been already intimated that this distinction need 
no longer be regarded. In Henderson v. Henderson (6) it was 
clearly laid down by Lord Denman that the principle of English law r 
which assumed the judgment of a foreign Court to be in accordance 
with justice, “steered clear of an inquiry into the merits of the 
case* upon the facts found; for whatever constituted a defence 
in that court ought, to have been pleaded there/ 5 Judgment, was 
accordingly given for the plaintiff, who was suing on m judgment 
obtained in Newfoundland and had demurred to ■ is defendant's 
pleas alleging that the case there had been wrongly decided upon 
the facts. So in 1851, in Bank of Australasia v. Nias,(e) which 
was an action brought to enforce a colonial judgment, the defendant 
pleaded certain pleas denying the promises upon w hich the original 
action was brought, and also alleging that, these promises were 
obtained by the fraud and covin of the plaintiffs. It was held by 
Lord Campbell, delivering the judgment of the Queen’s Bench, 
that these pleas were bad, and that the facts alleged by them w T ere 
not to be re-tried in an English Court. “ The pleas demurred to,” 
said the Chief Justice, “ must now be taken to have been in due 
manner decided against the defendant. . . . It set' ms contrary to 
principle and expediency for the same questions to be again sub- 
mitted to a jury in this country/’ Nor is the fact that the judgment 
on which the action was brought was a colonial judgment, subject 
to review by the Judicial Committee of the Privy Council, of any 
importance with regard to the decision on this point. It is sug- 
gested by the judgment that there are even greater difficulties in 
the way of impeaching the competence or integrity of a colonial 
Court than a of foreign one, from which no appeal lay to a British 
Court ; but this refers rather to cases where want of jurisdiction 
or fraud is imputed, and not to those where it is sought to re-try 
a question of fact already settled by a foreign tribunal ; nor has 
any such distinction as that suggested between a judgment obtained 

(а) Reimera v. Drucc (1857), 23 Beav. 149, 150, per Lord Romilly, M.R. 

(б) (1844), 6 Q. B. 288, 298. 

(c) (1851), 16 Q. B. 717, 736 ; and see Bank of Australasia v. Harding (1850), 

9 G. B. 661. 
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Part IV. in a British colony, and a foreign judgment proper, been recognised 
Pr ocedu re. j n mo dern cases. * 

Cap. XI. On the authorities above cited, the question whether a foreign 
Judgments, judgment can be impeached as erroneous upon the merits came 

before the Court of Exchequer in 18(51, the plaintiff, as in most 

of the cases, bringing liis action on the judgment which it was 
sought to review, but it was held that the questton was no longer 
open.(a) It was suggested by Martin, B., in that case that, though 
the Courts of first instance were concluded by the authorities, the 
point might possibly be reconsidered in a court of error, but that 
course was not adopted ; and in Godard v. Gray (b) the present 
law on the subject was laid down by Blackburn, J., in even less 
equivocal terms : “ The decisions seem to us to leave it no longer 
open to contend, unless in a court of error, that a foreign judgment 
can be impeached on the ground that it was erroneous onHhe 
merits, or to set up as a defence to an action on it, that the tribunal 
mistook either the facts or the law. . . . The defendant can no 
more set up as an excuse, that the judgment proceeded on a mistake 
as to English law, than he could set up as an excuse that there had 
been a mistake as to the law of some third country incidentally 
involved, or as to any other question of fact.” 

Conclusive- The earlier theory, therefore, indicated in Phillips v. Hunter (c) 
judgmcnt. eign other cases, that a foreign judgment was examinable when 
it was sought to enforce it, but conclusive when a defendant sought 
its protection, and the distinction between these two modes of 
bringing such a judgment into question may be regarded as having 
given way to this simpler principle — that a foreign judgment is 
not examinable at all in either of these two cases, (d) except where 
it is sought to prove a wrongful assumption of jurisdiction by the 
tribunal which pronounced it, or a procedure without notice to the 
person affected by it — the required notice being not necessarily 
notice in fact, if the defendant is bound or has consented or sub- 
mitted to accept anything less as a substitute. It will be seen 
that this degree of validity was given from the first to judgments 
relied on by way of defence ; and it would appear from more 
recent cases, which have been cited above, that a foreign judgment, 
when made a ground of action, is entitled to equal respect. It 
has been said, nevertheless, that a judgment abroad, pending a 
general administration of the debtor’s estate in England, will be 

(a) ])c Cos ac Brissac v. Bafhbonc (1861), 6 H. & N. 301 ; 30 L. J. Ex. 238. 

(i b ) (1870), L. R. A Q. 15. J 39. 150. 

(c) (1795), 2 H. Hi. 402. 

(d) See, further, as to the finality of foreign judgments, in the absence of the 
impeachable grounds already considered, & 'carpet la v. Lowenfeld (1911), 27 T. L. R. 
509. 
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treated by the English Court as only prima facie evidence of the Part IV. 
debt. It does not appear, however, that this point was essential P R OCB1>P RB » 
to the decision.(a) Cap. XI. 

The cases hitherto mentioned have been either instances of a Judgments. 
plaintiff successful abroad # attempting to enforce his judgment 
here, or of a defendant, successful abroad, attempting to use the judgment 
foreign judgment in his favour as a protection. The case may be 
supposed, however, of a plaintiff who has obtained a foreign further action 
judgment in his favour, but for a less amount than he conceives plaintiff 
to be due to him, and who therefore claims to sue in an English 
Court upon his original cause of action. That he can sue upon his 
original cause of aotion # has been already stated, inasmuch as there 
is no merger of such original cause in a foreign judgment, (6) but 
the judgment, if satisfied , may nevertheless be pleaded in bar of 
th# claim as a satisfaction, (c) It may be more correct to say that 
in such a case the amount actually paid in accordance with the 
foreign judgment may be pleaded as payment, the* pi. intiff being 
estopped by the judgment itself from showing that, more was in 
fact due. Unless such an estoppel arose, the plea would, of course, 
be defeated by showing a claim for a larger amount, on the principle 
that payment of part is no satisfaction of the whole. (d) The 
position of ijie parties is in fact analogous to that occupied by 
plaintiff and defendant who have chosen to refer their differences 
to arbitration. Where a party has obtained the decision of an 
arbitrator in his favour, and his adversary has paid the amount, 
it would be manifestly contrary to reason and justice to allow the 
successful party to endeavour to obtain a better judgment, in 
respect of the same subject-matter from some other tribunal. (r) 


(ii.) Foreign Judgments in rem. 

The consideration of the present subject has hitherto been Judgments 
confined to foreign judgments against the person, which are, of as" 
course, notwithstanding some ambiguous expressions to the con- against 
trary ,(/) only entitled to recognition as creating an obligation in Htran #‘ rH - 
proceedings between the same parties or privies ; nor will a foreign 
judgment in personam be enforced in England by proceedings in 

(а) Be Boy sc, Crofton v. Crofton (1880), 15 Ch. I). 591. 

(б) Smith v. Nicolls (1839), 5 Bing. N. C. 208 ; l Jail v. Odbcr (1809), 11 East. 

124 ; Kelmll v. Marshall (1850), 1 C. B. N. 8. 241 ; Castriqvc v. Behrens (1861), 

30 L. J. Q. B. 163 ; Barber v. Lamb (1860), 8 (■. B. N. S. 95. 

(c) Barber v. Lamb ( 1 860), 8 C. B. N. S. 95. 

(d) Cumber v. Wane (1721), 1 Sm. L. C. (1903), 338, and caww there c ited. 

(e) Per Erie, C.J. (I860), 8 V. B. N. 8. 100. 

(/) Tarleton v. Tarleton (1815), 4 M. & 8. 21 ; H oul ditch v. Donegal (1834), 8 
Bligh, N. R. 301, 341. 
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Part IV. rem.(a) Where the litigants are not the same, such a judgment 
Pr ocedu re. pj a j n jy res jnfa. a n os acia an( j j s no t 5 except under very special 
Cap. XI. circumstances, admissible in evidence at all. (5) There is, how- 
Judgments. ever, another class of judgments which is entitled to wider recogni- 
~ ” tion, though it may be sometimes difficult to decide to which class 

a particular judgment belongs. A judgment in rem , or a decree 
which changes or settles the ownership of immoirtiblc or movable 
property, is, subject to certain conditions as to the jurisdiction of 
the Court, conclusive not only against the parties to the original 
action, but as against all the world, (c) That the principle which 
allows a foreign judgment to be impeached for fraud {d) applies to 
judgments in rem with the same certainly as to judgments in 
'personam is of course indisputable ;(e) but in the absence of fraud, 
the only requisite necessary to the validity and conclusiveness of 
a foreign judgment in rem is that it should have been pronounced 
by a competent Court having actual jurisdiction over the subject- 
matter^/) The necessity of jurisdiction as a foundation for every 
judicial act has already been laid down with respect to judgments 
generally ; it being indispensable, adopting the words of Story, (g) 
to establish that the Court pronouncing the judgment should have 
had lawful jurisdiction over the cause, over the thing, and over the 
parties. In ordinary actions and judgments in pgrsonam the 
necessity of jurisdiction over any particular thing does not arise. 
The decision of a tribunal between two parties, in personal actions, 
though in general binding between parties and privies, does not 
affect the rights of third parties. If in execution of the judgment 
in such an action process issues against the property of one of the 
litigants, and some particular thing is sold as being his property, 
the rights of third persons are in no way affected. The tribunal 
had neither jurisdiction to determine, nor did it determine, any- 
thing more than that the litigant’s property should be sold, and it 
does not do more than sell his interest, if any, in the property 
seized in execution. It is constantly seen in the English common 
law courts, that where the sheriff has seized and sold a particular 

(а) The City of Mecca (1881), 6 P. T). 106 ; 49 L. J. Adm. 17. 

(б) Castrique v. Jmrie (1870), L. R. 4 H. L. 427. For estoppel through privies 
in blood, law, or estate, by judgments, see note to Duchess of Kingston's Case , 

2 Sm. L. 0. (1903), 760. 

(c) Minna Craig Steamship Co. v. Chartered Bank of India (1897), 66 L. J. Q. B. 
162 ; Ballantyne v. M ackinnon (1896). 2 Q. B. 465 ; 66 L. J. Q. B. 616 ; Castrique 
v. Imrie (1870), L. R. 4 H. L. 414. 

(d) Ante, p. 520; Orhsenhein v. Papelier (1873), L. R. 8 Ch. 695; Aboulofl v. 
Oppenheimer (1882), 10 Q. B. D. 295. 

(e) Shand v. Du Boisson (1874), L. R. 18 Eq. 283; Messina v. Petrococchino 
(1872), L. R. 4 P. C. 144, 157. 

(/) The Plod Oyen (1799), 8 T. R. 270 ; Havelock v. Rockwood (1799), 8 T. R. 
276 ; Donaldson v. Thompson (1808), I Camp. 429 ; Oddy v. Bovil (1797), 7 T. R. 
523. (y) § 680. 
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chattel under a fieri facias against A., B. may set up a claim to Part IV. 
that chattel, notwithstanding the sale, either against the sheriff Pbocbpitbic ‘ 
or the purchaser from the sheriff. And if this may be done in the Cap. XI. 
courts of the country where the judgment was pronounced, it Judgment*. 
follows of course that it may be done in a foreign country. (a) But 
when the tribunal has jurisdiction to determine not merely on the 
rights of the pasties, but also on the disposition of a particular 
thing, and does in the exercise of that jurisdiction direct that the 
thing itself, and not merely the interest of any particular person 
in it, be sold and transferred, the case is very different.(i) In such 
a case the judgment is not in personam , but in rem ; and in its Judgments 
adjudication on the stasis or ownership of that thing is, as has just aUjiidication 
been said, conclusive against all the world, binding kk in all courts, on ownership, 
and against all persons. ”(c) Such a judgment is not, however, 
eveft as between the parties, pleadable as an estoppel, (d) which is 
perhaps the only safe doctrine to be deduced from the decision in 
Simpson v. Fogo, a case which has been often cited as variance 
with the principles which have been already enunciated. In 
Simpson v. Fogo, a creditor of the owners of a Brit ish ship obtained 
in Louisiana a judgment against them under which their interest 
in the ship, and no more, was sold under process of execution. 

The Bank of .Liverpool, who had at the time a mortgage on the 
ship valid according to English law, intervened in the Louisiana 
proceedings, and a judgment was pronounced against them, on 
the ground that the law of Louisiana ignored all rights, even 
though acquired in England in an English ship, before the vessel 
had passed into the jurisdiction of Louisiana, that had not been 
acquired according to Louisiana la w. It was held that t he Bank 
of Liverpool Tvere, nevertheless, not estopped from setting up 
their right as mortgagees in an English court ; and inasmuch as 
the Louisiana Court did ultimately pronounce as to the ownership 
of and entire proprietary right in a ship which was at the time 
within its territorial jurisdiction, though that decision was not 
originally necessary to the suit, and would probably not have 
been given if the Bank of Liverpool had not intervened, it is 
difficult to see how the subsequent English decision can be recon- 
ciled with the theory of the conclusiveness of foreign judgments 
in rem which has just been stated, or with the more important cases 

(a) Per Blackburn, J., in Castriquc v. Imric (1870), L. It. 4 H. L. 414, 427. 

(b) Ibid ., 39 L. J. C. P. 354 ; L. R. 4 H. L. 414. 

(c) Hobbs v. Henning (1865), 17 C. B. N. S. 791 ; Castriquc v. Imrie (1870), 
supra ; The City of Mecca (1881), 6 P. J). 100, at p. 112 ; Jiallantync v. Afackinnon 
(1896), 2 Q. B. 455, C. A. ; Minna Craig Steamship Co. v. Chartered Mercantile 
Bank of India. London , and China (1897), 1 Q. B. 55. 

(d) Simpson v. Fogo (1860), 29 L. J. Ch. 657 ; HMs v. Henning (1865), 17 
C. B. N. S. 791. 
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Part IV. in the superior English courts which have followed it.(a) The 
Pr ocedu re. j U( jgment was, no doubt, influenced by the consideration that the 
Cap. XI. Louisiana Court had taken an entirely erroneous view, according 
judgments, to the principles of private international law, of their power to 
ignore a proprietary right which had once well accrued ;(&) a 
defect for which it has often been contended that a foreign judg- 
ment may be successfully impeached, (c) * 

Judgment Accepting, then, as incontrovertible the principle that a foreign 
dusiveas to" judgment in rent is conclusive in all courts and against all parties, 
adjudication it remains to consider to what its conclusiveness has been held to 
grounds of extend. As to the facts directly adjudicated upon there can be no 

decision. doubt ; but there is often difficulty in applying the principle to 

facts inferentially decided, as well as to the grounds, expressed or 
implied, of the foreign decision. The safest expression of the 
English law on this subject appears to be that the truth of ev&ry 
fact, which the foreign Court has found, either as part of its actual 
adjudication or as one of the stated grounds of that decision, 
must be taken to be conclusively established. (d) Thus, in the 
Minna Craig case,(c) the master of a British ship was induced by 
fraud to give bills of lading at Bombay for goods which in fact 
were never shipped. On arrival in a German port, proceedings were 
there taken against the ship on behalf of bona fide* indorsees of 
the bills of lading. By order of the German Court, the ship was 
sold, and the indorsees of the bills of lading were declared to be 
entitled to so much of the proceeds as represented the value of 
the goods described in the bills of lading. It was held, in an action 
brought against them in England on behalf of the liquidator of 
the owners, that the judgment of the German Court in effect 
declared that a lien upon the ship, to that extent, was created by 
the act fcf the master in giving the bills of lading, and was 
conclusive. 

The judgment relied on, however, must clearly be a judgment 
upon the point in controversy. Thus the judgment of a French 
Court of Admiralty, condemning a ship as prize, was held not to 
be conclusive as to the question of neutrality in an action against 
the underwriters, as the judgment itself did not state its founda- 
tion, and it was shown that it might have proceeded on another 

(a) Cammell v. Set jell (1858), 3 H. & N. 640 ; 5 H. & N. 728 ; Caslriquc v. Imrie 
(1870), L. R. 4 H. L. 414 ; 39 L. J. C. P. 350. 

(b) Ante , p. 243 ; Cammell v, Sewell (1858), 5 H. & N. 728. 

( c ) But see ante , p. 526. 

(d) Hobbs v. Henning ( 1805), 17 C. B. N. S. 791, 825; 34 L. J. C. P. 117; Kinders • 
leg v. Chase ( 1801), Park Ins. 490 ; Baring v. Clage.lt (1802), 3 B. & P. 214 ; Bolton 
v. Gladstone (1804), 5 East, 160 ; Blad v. Bamfield (1674), 3 Swanst. 60. 

(c) Minna Craig Steamship Co. v. Chartered Bank of India (1897), 66 L. J. Q. B. 
162 ; following Ballanlyne v. MacHnnon (1896), 2 Q. B. 455 ; 65 L. J. Q. B. 616. 
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ground ; viz. the violation of the French law by throwing over- Pabt IV. 
hpard the ship’s papers. (a) It was said in a subsequent case that, P R 0CEPU RIC * 
where no other possible ground of condemnation was shown to the Cap. XI. 
Court by evidence, the foreign condemnation was to be taken as Judgments. 

conclusive that the ship enemies’ property ;(&) but the truer 

doctrine would seem to be that the foreign Court will not be taken 
as having established any fact which it has not expressly found, 
and laid down in the judgment relied on.(c) No presumption as 
to the grounds upon which it proceeded will therefore be made by 
another tribunal. And even an express finding on a question of 
fact, not necessary to the actual decree, will be regarded as incon- 
clusive before another*tribunal. Thus, it not being necessary to 
show domicil within the jurisdiction, in order to obtain probate, (i) 
a finding as to domicil in a decree granting probate, is inconclusive 
oiPthat point, (c) 

It was said above that a foreign judgment in ran can, like any Judgment—- 
other, be impeached for fraud ;(/) but it is clear that the fraud ^xaminablo 
alleged must not be something which might have Won raised as a for fraud, 
defence in the foreign Court upon the facts which were then before 
it. To impeach a foreign judgment on such grounds as that would 
be to allow a plea which ought to have been pleaded in the action 
on which tfyi judgment was founded. (tj) Thus an action will not 
lie for a conspiracy to obtain a foreign judgment in rem against the 
plaintiff, unless it appears at any rate that the plaintiff had no 
notice of the foreign action, or that the questions upon which 
the truth of his allegations of conspiracy rest were not raised or 
determined by it. (A) 

• (iii.) Foreign Judgments on Status. 

How far a foreign judgment on a question of fact or la^r affecting Judgments on 
the status of a person is analogous to a foreign judgment in rem, 
determining the ownership of a particular tiling, is doubtful. It 
has been seen that a judgment in rem can only claim recognition 
abroad when pronounced by a tribunal which had jurisdiction 
over the subject-matter, the jurisdiction in that case being ascer- 
tained by the easily applied test of local situation. The question 

(a) Bcrnardi v. Moitemx (1781), 2 Dougl. 575. 
lb) Saloucci v. Woodman (1784), Park Ins. 302. 

(c) Hdbhs v. Hanning (1805). 17 C. B. N. S. 791 ; 34 L. J. C. P. 117 ; Father v. 

Ogle (1808), 1 Camp. 418 ; Dagleish v. Hodgson (1831), 7 Bing. 504 ; and see per 
Lord Eldon in Lothian v. Henderson ( 1 803), 3 B. & P. 544. 

- (d) Whicker v. Hume (1858), 7 H. L. C. 124, 150. 

(c) Concha v. Concha (1892), 11 App. Cas. 541. (/) Ante. p. 520. 

(p) Bowles v. Orr (1835), 1 Y. & C. Ex. 464 ; Innes v. Mitchell (1846), 4 Drew, 

102 ; Castrique v. Behrens (1861), 30 L. J. Q. B. 163 

(h) Castrique v. Behrens (1861), 30 L. J. Q. B. 163 ; Bank of Australasia v. Nias 
(1851), 10 Q. B. 717. 
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Part IV. whether a particular tribunal has jurisdiction over the status of a 
Pr ocedu re. particular person, depending as it does upon mixed considerations 
Cap. XI. of nationality, domicil, and transient presence within certain 
Judgments’ territorial limits, is a far more complex one, and has already been 
discussed when treating of personal status. There is, however, 
one characteristic common to foreign judgments in rent and on 
status. If the latter are accepted at all, and scf far as they are 
accepted by an English Court the action in which they are relied 
on need not be brought for the same purpose, and on the same 
cause as the foreign suit in which they were originally pronounced.(a) 
Nor, according to the judgment of Lord Cranworth in the case 
cited, is it necessary that the action should be between the parties 
in the same character ; inasmuch as the judgment is not relied on 
as showing that the demand is res judicata between two persons, 
but as the decision of a Court of exclusive jurisdiction on subject- 
matter within that jurisdiction, a decision which another Court 
is bound to receive without inquiry as to its conformity or non- 
conformity with the laws of the country where it was pronounced. (b) 
The same reasoning would seem to show that it need not be a 
judgment between the same parties at all, a principle which, with 
Divorce and regard to judgments in rem, is well established. (c) And if a decree 
legitimacy. (jj vorce considered as a judgment on status, which is probably 
the most correct way of regarding it, there can be no doubt that 
its validity, if recognised at all, will be recognised in suits other 
than those between the former husband and wife. Thus, the 
validity of a Scotch divorce was examined by the House of Lords 
in a suit brought by the children of a second marriage of the 
mother ; and, if it had been held that the Scotch Court had had 
jurisdiction to pronounce it, there can be no doubt that it would 
have been accepted as conclusive.(d) Sentences of divorce, indeed, 
are oftenest called into question to prove or disprove the legitimacy 
of certain persons decended from one of the divorced pair. With 
regard to the competency of a foreign Court to decree a divorce, 
in the several cases where the original marriage was or was not 
celebrated within the jurisdiction, and where the parties were or 
were not domiciled there at the time of the marriage and of its 
dissolution, it is unnecessary to repeat what has already been 
said.(e) But if the Court which decreed the divorce had juris- 
diction to make such a decree, according to the estimate formed 
by English law of that jurisdiction, it is certain that such a foreign 
judgment will receive full recognition here as conclusive and 

(a) Dogli&ni v. Crispin (1866), L. R. 1 H. L. 301 ; 35 L. J. P. & M. 129. 

(b) S. C. 35 L. J. P. & M. 135. (c) Ante , p. 538. 

( d ) Shaw v. Gould (1868), L. R. 3 H. L. 55 ; Shaw v. Attorney-General (1870), 
L. R. 2 P. & D. 156. (e) Ante, pp. 109, seq. 
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binding, whether in a suit between the same parties or between Part IV. 
strangers to the original decree. (a) Judgments upon the status Pbooepubb ' 
of a person are, in fact, regarded as closely akin to judgments upon Cap. XI. 
the status or ownership of a thing. But foreign judgments on Judgments . 
status will not be held holding in this country, if the status is 
penal or, generally, is such as English law refuses to recognise. (6) 

“ The rule,” sa^s Erie, C.J., “ making the decision of a Court 
which creates the status of a person or thing conclusive upon all 
persons as to the existence of that status, lias been regarded as 
salutary. Sentences of nullity of marriage in the Ecclesiastical 
Courts, of forfeiture in the Exchequer, of settlement of paupers by 
the quarter sessions, aifd of prize in Prize Courts are examples. ”(c) 

The word “ creates,” as used by Erie, C.J., in the passage quoted, 
must of course be taken to include the essential requisite of juris- 
diction, without which there would be no creation which a foreign 
Court would recognise, either of status in such an action as is there 
referred to, or of a right and obligation in an action iv personam. 


(iv.) Lis Alibi Pendens. 

Closely analogous to the subject of foreign judgments is t he plea Plea of Us 
of Lis alibi flpndens, as to which it is only necessary to say that it 
is a good defence only where the two Courts have concurrent 
jurisdiction under the same sovereign authority, (d) in which case, 
however, the statutory relation between the Courts, or the terms 
in which the sovereign authority is delegated, will in most instances 
modify the general principle. The amalgamation of the various 
English Courts into the High Court of Justice, by the operation 
of the Judictfture Acts, 1873 and 1875, will deprive the subject of 
much practical interest in England for the future. (e) It may be 
added that the pendency of an action in an inferior Court was never 
pleadable, in abatement or bar, to one in a superior. (/) And even 
where the two Courts have concurrent jurisdiction under the same 


(a) Roach v. Garmn (1748), 1 Voh. 157; Kennedy v. Cassilis, 2 Swanst. Mil. 

(b) Cf. Worms v. JJe Valdor (J880), 49 L. J. Oh. 201 ; Re $ dot's Trust# (1902), 
*1 Ch. 488 ; and ace also Huntington v. A Ur ill (1893), A. 0. 150. 

(c) Hobbs v. Henning (18(35), 17 ('. H. N. 8. 791, 823; see Hughes v. Cornelius 
(1092), 2 Show. 232 ; 2 Sin. L. ( \ 741 ; and notes to Doe v. Oliver . ibid., 724. Ah 
to the recognition by Court of Chancery of a judgment of the Ecclesiastical Court 
in 1834 on the validity of a will, hoo Douglas v. Cooper (1834), 3 My. & K. 378. 
See further as to foreign judgments concerning a question of status, Re Trufort , 
Trafford v. Blanc (1887), 3(5 Ch. J ). (500 ; Rater v. Rater (1906), P. 209, C. A. 

(d) Ostell v. Lepage (1851), 5 I)o G. & S. 95, 105. 

(e) See on this subject, Comyn’s Dig. tit. “ Abatement,” H. 24 ; Bac. Abr. tit. 
“ Abatement,” M. ; Mayor of London v. /(., 3 Kcb. 491 ; Freem. 401 ; Gilbert’s 
Hist, of C. P. p. 254. 

(/) 5 Co. 62 a; 2 Lord Raymond, 1102; Comyn’s Dig. tit. “ Abatement,” 
Jd. 24 , 9 . 
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Pbocbdure. 

CapTxI. 

Judgments. 


Suit pending 
in foreign 
court. 


sovereign authority, so that neither is, in the strict sense of the 
word, foreign to the other, the plea of Us alibi pendens was never 
held available where the one suit was originally in personam and 
the other in rem , though the subject-matter of the . second suit 
might have been collaterally attache^ or effected by the first. 
The two suits must, to render the plea a good one, be in their 
nature the same. (a) The plea that another action is pending in a 
strictly foreign court for the same cause, when the tribunal before 
which the plea is raised has undoubtedly jurisdiction over the 
subject-matter, is in no case an available defence. “ It would be no 
answer, even in abatement of the writ, that an action was pending 
here in an inferior court., and how in law 6r reason can it be that 
it is pending in a foreign court, when the action is in no sense 
local ? ”(fc) The authorities referred to show that the dictum of 
Lord Cottenham in Wedderburn v. Wedderburn, which has bfeen 
cited for the opposite theory, cannot be regarded as law ;(c) and 
it may now be taken as established that no decree or order of a 
foreign tribunal, and a fortiori no proceeding or suit pending there, 
c.an be pleaded in an English court, except a final and conclusive 
judgment, pronounced by a Court of competent jurisdiction. (d) 
It has been held, however, that the matter must have been res 
judicata in the foreign court at the time when the. action was 
commenced in the English one ; and the fact that there was at the 
commencement of the English suit a lis alibi pendens abroad, on 
which judgment was given in time to be pleaded in England, was 
not admitted as a defence in the latter suit.(e) In such a case it 
was said that the proper course for the party objecting to 
being harassed by two suits is to apply to the English Court 
to put the other litigant to his election, by compelling him to 
abandon $ne or the other of the suits. (/) But in a recent case 
Pearson, J., said that, however right the decision in The Delia may 
have been under the old practice, he was not satisfied, without 
a closer examination of the rules of court, that a defendant was not 

(а) Harmer v. Bell (1851), 7 Moo. P. C. 267, 286. 

(б) Per Pollock, C.B., in Scott v. Seymour (1862), 1 H. & C. 219, 229 ; Cox v. 
Mitchell (1859), 7 C. 13. N. S. 55 ; Ostell v. Lepage (1851), 5 Do G. & S. 95, 105 ; 
Bayley v. Edward s (1782), 3 Swanst. 703 ; Maulc v. Murray (1797), 7 T. R. 470 f 
Dillon v. Alvarcs (1798), 4 Ves. 357. Of. Jopson v. James (1908), 77 L. J. Ch. 824, 
C. A., where considerations of international comity are emphasised. 

(c) Wedderburn v. Wedderburn (1840), 4 My. & Or. 585, 596. Cf. Hyman v. 
Helm (1883), 24 Ch. D. 531, C. A., at p. 538 ; In the Goods of Bryan (1904), 20 
T. L. R. 290. 

(d) Ante , p. 536; Ricardo v. Garcias (1845), 14 Sim. 265 ; S. C. 12 Cl. & F. 380, 
and cases cited at p. 389 ; Fra yes v. Worms (1861), 10 C. B. N. S. 149 ; Plummer v. 
Woodburne (1825), 4 B. & C. 625 ; Smith v. Nicolls (1839), 5 Bing. N. C. 208 ; 7 
Scott, 147. 

(e) The Delta , The Erminia Foscolo (1876), L. R. 1 P. D. 393. 

(/) The C litter ina Chiazzarc (1870), L. R. 1 P. D. 368; The Mali Ivo (1869), 
L. R. 2 A. & E. 356 ; The Delta (1876), L. R. 1 P. D. 393, 404. 
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now at liberty to set up as res judicata a decision of the point at 
i^pue by a Court of competent jurisdiction during the process of 
the action.(a) Nor does there seem any reason for the distinction, 
the right of a defendant to plead a defence arising since action 
brought being now only a question of costs. (b) But the mere fact 
that an appeal is pending abroad against the foreign judgment 
does not deprive^ the judgment itself of the force of res judicata in 
> an English court. (c) 

With regard to the general question of restraining proceedings 
in a foreign tribunal, it is plain that an English Court car) only take 
this course effectively when the litigant to be restrained is either 
also litigating before lie English Court, or is domiciled within 
English jurisdiction. It has been already pointed out that in a 
proper case proceedings in a foreign court, even against foreign 
immovables, may be restrained ;(d) and where an estate is being 
generally administered in England, there is no doubt that an 
English creditor can be restrained from proceeding before a foreign 
tribunal. (c) So persons who have appeared as petit' 'oners, or have 
proved as creditors, in the winding-up of a company, will be 
restrained from taking foreign proceedings to get hold of assets 
properly divisible in the winding-up.(/) When such creditor, 
however, is domiciled abroad, and is not also proceeding, or with- 
draws from fiis proceedings, in the English Court, an injunction 
would be ineffective, and will not be granted. (f/) In the last- case 
it was said that a foreign judgment so obtained could only be 
treated in England as jjrima facie evidence of the debt ; though 
it does not appear that this dictum was essential to t he judgment. 
As to the ordinary case of one of the parlies to an act ion in England 
instituting proceedings at the same time before a foreign tribunal, 
it must be shown, m order to obtain the interference of an English 
Court, that the multiplicity of actions is vexatious and oppressive. (//.) 
Each case will be considered on its own particular merits. (i) And 

(а) Houston v. Sligo (1885), 29 Ch. I). 448, 454. Of. Order xxiv. rr. I, 2, 3 
(Judicature Acts). 

(б) Judicature Acts, Order xxiv. rr. 1, 2, 3. 

(c) Munro v. Pilkington, 31 L. J. Q. B. 81; Castrique, v. Behrens { 1801), 30 
L. J. Q. B. 163. 

(d) Ex parte Rogers , In re Bouslead (1881 ), 16 Ch. I). 065. 

(e) Graham v. Maxwell (1844), 1 Macn. & G. 71. Cf. In re Queensland Merc . Co . 
(1891), W. N. 62. 

(/) In re Belfast Shipowners' Co. (1894), 1 Ir. Rep. 321 ; In re Oriental Inland 
Steam Co. (1874). L. II. 8 Ch. 557, distinguishing the case of Moor v. Anglo-1 lulian 
Bank (1879), 10 Ch. D. 681, as relating to immovables. 

(g) In re Boyse, Crofton v. Crofton (1880), 15 Ch. D. 591. 

(A) As to the meaning of “ vexatious and oppressive,” see Logan v. Bank of 
Scotland (No. 2) (1906), 1 K. B. 141, C. A., per curiam , at p. 151, seq. ; The Hagen 
(1908), P. 189, C. A. ; Re Norton's Settlement, Norton v. Norton (1908), 1 Ch. 471, 

C. A. 

(*) McHenry v. Lewis (1882), 22 Ch. D. 397, C. A. 
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1»abt IV. the applicant does not satisfy the burden of proof by merely showing 
Pb qcbdu bb. that there is a multiplicity of actions. (a) It is not vexatious to 
Oaf. XI. bring an action in each country where there are substantial reasodk 
Judgments of benefit to the plaintiff. (b) A wife’s suit against her husband in 

this country will not be stayed merely because a foreign suit for 

divorce has been instituted abroad e by the husband, (c) The 
defendant applying for an injunction must show that the plaintiff 
could get no advantage whatever by the action abroad greater 
than he could get by the action in England, (d) or at any rate that 
there is some equity as against the plaintiff, which requires the 
English Court to stay the foreign action. (e) 

And when an action instituted in France involved the same 
questions between the same parties as an action in England, but 
the special relief sought by the French action could only be obtained 
in France, the Court of Appeal refused to stay the foreign suit.^/) 
The proof of foreign judgments is provided for by 14 & 15 Viet, 
c. 99, s. 7 .(g) 

I (a) Hyman v. Helm (1883), 24 Ch. D. 531, 537 ; Osldl v. Lepage, (1851), 5 Do G. 
& S. 95 ; 2 Do G. M. & G. 892. 

(6) Peruvian Guano Co. v. Bockwoldt (1883), 23 Ch. D. 225, 230 ; McHenry v. 
Lewis (1882), 21 Ch. 1). 202 ; 22 Ch. J). 397. 

(c) Thornton v. Thornton (1886), 11 P. ]). 176, C. A. ; cf. Von Eckhardstein v. 
Von Eckhardstein (1907), 23 T. L. 11. 539, 593, C. A. 

(rf) Per Brett, M.R., 24 Ch. D. at p. 538. 

(e) Fletcher v. Rodgers (1878), 27 W. R. 97. Cf. Cox v. Mitchell (1859), 7 C. B. 
N. S. 55. 

(/) Baird v. Prescott (1890), 6 T. L. R. 231. 

(</) See ante , chap, x., ad fin. p. 504. 
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Part I.— PERSONS. 

Nationality. 

Nationality, according to the English Common Law, was decided p. 1. 
absolutely and once for all by the place of birth. Those who were 
born within the allegiance of the British Crown, and those only, 
were regarded throughout their lives as British subjects. 

By the statutes previous to 33 & 34 Viet. c. 14 (25 Edw. III. at. pp. 2, 3. 

2, 7 Anne, c. 5, s. 3, 4 Geo. II. c. 21, and 13 Geo III. c. 21), the 
privileges of nationality were conferred on the kscendants, up to 
and including the second generation, of a natural-born British 
subject who were born abroad, the transmission of this statutory 
nationality depending upon the father alone. 

By 33 & 34 Viet. c. 14, the restrictions on the capacities of aliens pp. 3-21. 
were abolished so far as the power of inheriting or otherwise taking 
British land was concerned, and statutory means were provided 
(superseding those which had formerly existed) for the naturalisa- 
tion and denaturalisation of aliens in Great Britain, and of British 
subjects abroad, including the acquisition of political rights. 

The nationality of a married woman follows that of her husband, PP- 19. 20. 
and the nationality of children follows that of the father, or of the 
mother if a widow. A married woman who becomes a #idow may 
change her nationality under the provisions of 33 & 34 Viet. c. 14. 

The Legislatures of British possessions and colonies may confer p. is. 
a limited British nationality, valid within their territorial limits. 

On the cession or abandonment of territory, by conquest or pp. 8, 9. 
otherwise, the nationality of the inhabitants is generally provided 
for by treaty ; but in the absence of treaty provisions will probably 
depend upon the voluntary transfer or retention of their domicil. 

Domicil. 

Domicil is that relation of an individual to a State or country p. 48. 
which arises from residence within its limits as a member of its 
community. In ordinary language, that country is said to be the 
country of his domicil, and he is spoken of as domiciled within it. 



p. 49. 

pp. 49, 60. 


p. 61. 

pp. 61-63. 

p. 62. 

p. 53. 

p. 54. 

p. 57. 
p. 57, 58. 

i 

p. 63, 64. 
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Every individual is regarded by the law as domiciled in some one 
country at every period of his life, and can only be domiciled in one 
country at a time. 

A domicil spoken of as the domicil of origin attaches to every 
individual at his birth. In the case of posthumous or illegitimate 
children, the domicil of origin is the do\nicil of the mother at the 
time of the birth ; in all other cases it is regarded^as derived from 
the father. 

The domicil of the child continues through legal infancy to be 
that of the parent from which it was derived, and follows the 
changes of the latter. An infant who marries and changes its home 
must, for this purpose, be regarded as sui juris. 

The domicil of an orphan becomes and follows that of its legal 
guardian. It is, however, doubtful whether a guardian by changing 
his own domicil can so alter that of the minor as to affect the right 
of succession to the minor’s property, at any rate when there is a 
fraudulent or self-interested intention that it shall so be affected. 

The domicil of origin adheres until a new domicil is acquired. 

The domicil of origin is changed, in the case of a person sui juris, 
by a de facto removal to a home in a new country, with an animus 
non revertendi and an animus manendi ; or in the case of a woman, 
by marrying a man whose domicil is different from her own. 

A domicil which is not the domicil of origin, but has been acquired, 
is lost by actual abandonment, animo non revertendi. Until a 
new domicil is acquired, the domicil of origin temporarily reverts. 

When an acquired domicil has thus been divested, a new domicil 
is acquired by complete transit to a new country, and the establish- 
ment there, animo manendi , of a home. 

The animus manendi or non revertendi is a question of fact for 
the Court, as to which neither a declaration ante litem motam , nor 
an affidavit post litem motam , by the person whose domicil is in 
question, is conclusive, though all such statements are evidence to 
be taken into consideration. 

The animus manendi will in certain cases be a presumption of 
law which will not admit contradiction. 

The domicil of a married woman becomes and follows that of 
her husband, but in the event of his death, of a divorce, or of a 
judicial separation, she becomes re-invested with the power of 
acquiring a new domicil of her own. The same result may prob- 
ably be regarded as following from certain exceptional circum- 
stances, such as desertion by the husband. 

Domicil, for the purposes of succession to movable property, 
testate or intestate, is further regulated by 24 & 25 Viet. c. 121. 
By this Act it is provided that, subject to conventions to be made 
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with foreign States for its reciprocal application, British subjects 
dying in a foreign country shall be deemed, for all purposes of 
testate or intestate succession as to movables, to retain the domicil 
they possessed at the time of going to reside in such foreign country, 
unless they have resided irf such foreign country for a year at least 
before the death, and shall have made a formal written declaration 
of an intention to become domiciled there. Similar provisions are 
made with regard to the subjects of foreign States dying in Great 
Britain. 

Domicil being a question of fact, it is not competent for in- P- 63. 
dividual States to enjet restrictions upon, or facilities for, its 
acquisition ; and such enactments should not, in the tribunals of 
other States, obtain recognition. 

Capacity. 

With regard to acts and contracts done or viitru d into in the pi>. 07-73. 
country of the domicil, not relating to immovables, capacity is 
determined by the lex domicilii , and not by the lex loci sohUionis 
or any other law. 

With regard to acts and contracts in a place other than the 
country of flic domicil, an English Court, at any rate a Court, of 
first instance, will probably prefer the lex domicilii to the lex loci 
in all cases. In a purely mercantile contract the question has not 
arisen in modern times. 

Where there is no act or contract in any particular place to invite pp. 74, 75. 
the competition of a lex loci , but the question is one of the mere 
fact of capacjty, the decision of the law of the domicil will be 
accepted in preference to that of the lex fori ; e.<j. for the purposes 
of succession. # 

But even though a personal incapacity, as defined by the foreign pp. 75, 78. 
law of the domicil, be recognised by English law, the status, rights, 
and powers of the persons appointed by that foreign law to supple- 
ment that incapacity as guardians, tutors, curators, or commit tees, 
cannot claim or expect as a right a similar recognition. No such 
rights or powers extend beyond the jurisdiction of the law which 
created them. 

The creation of such rights and powers by a foreign law is never- pp. 7S 80. 
tlieless a fact to be taken into consideration by an English Court, 
which will protect or even be guided by those rights and powers 
where it may seem expedient. 

The English Court claims jurisdiction to appoint guardians over 
all infants who are British subjects, wherever residing, and who- 
ever may have the custody of the infants abroad, as well as of 



p. 78. 

pp. 78-83. 


p. 84. 

p. 89. 

pp. 86, 87. 


p. 89. 
p. 90. 

p 85. 
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infants transiently present in England, whatever their domicil and 
nationality. 

The English Court claims jurisdiction in lunacy over all persons 
present in England, and in respect of persons absent from England, 
but having property here in need of protection. 

Where a person has been declared lunatic by a Court of com- 
petent jurisdiction abroad, the Court in England will administer 
the property of the lunatic in accordance with that law, at any rate 
where it is his lex domicilii . The title of a foreign curator to his 
property under such circumstances will be recognised, subject to 
the discretion of the Court. r 


Legitimacy. 

♦ 

Legitimacy for purposes of succession to immovable property, 
including chattels real, in England is tested both by the English 
law as the lex situs , and by the lex domicilii of the inheritor, “ Legi- 
timacy ” (so by the law of the domicil) alone is not sufficient ; 
“ it must be legitimacy sub modo — legitimacy, and being born in 
wedlock.” 

Legitimacy for purposes of succession to movable property by 
devise is tested by the law of the domicil of the successbr. 

Legitimacy for purposes of succession to movable property ab 
intestato is similarly tested by the law of the domicil of the successor. 

The law of the domicil of the successor which decides his legiti- 
macy is the law of his domicil of origin ; that is, in ordinary cases, 
his father’s domicil. In cases of legitimisation per subsequens 
matrimonium, the law of the father’s domicil both ^t the time of 
the birth and at the time of the subsequent ma'rriage must admit 
of such legitimisation. 

Legitimacy for the purpose of estimating legacy and succession 
duty on movable property is decided by the same rules. 

But a foreign law which gives the right of succession to natural 
children, who have been recognised in the lifetime of the father, 
does not confer upon them the status of legitimacy for purposes of 
succession by English law. 

(By the Scotch law, legitimacy for purposes of succession gene- 
rally, other than succession to real estate, is referred to the law of 
the domicil — i.e. the domicil of the father at the time of the birth. 
In cases of legitimisation per subsequens matrimonium , a change 
in the domicil of the father after the birth and before the marriage 
is immaterial. The law of the domicil at the time of the birth 
decides once for all whether the child’s bastardy is indelible or 
provisional only. Such legitimisation, according to the law of 
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domicil, will not, however, render a child born abroad, of a Scotch- 
man by domicil and nationality, a natural- born British subject 
entitled, under 4 Geo. II. c. 21, to hold British land.) 

Legitimacy for purposes other than succession under a will or 
ab intestato has not hitherto come into question, but the dicta 
point to the acceptance of the law of the domicil of the person on 
the point. # 

But legitimacy by the law of the domicil will not in any case be pp. 90, 91. 
accepted, either by Scotch or English law, if its acceptance involves 
the recognition by that law of the validity of a marriage which it 
regards as incestuous r criminal. 

Marriage. 

Marriage is governed, as to its essentials, by the la w of the domicil pp. 92-98. 
of the parties ; as to its forms, by the law of the place of celebration. 

The law of the domicil of the parties is the proper hw to decide 
whether the marriage can. by the use of any fmess, ceremonies, 
or preliminaries, be effected. 

The law of the place of celebration is the proper law to decide 
what forms, ceremonies, or preliminaries shall be employed. 

If the la^ r of the matrimonial domicil is such that the marriage, 
cannot be effected by obeying its directions, but can be effected 
by obtaining a dispensation from its prohibitions, the marriage 
cannot, in the absence of such dispensation, be legalised by the law 
of the place of celebration. 

The law of any country may, and the English Royal Marriage p. 192. 

Act does, not only prohibit certain persons from contracting mar- 
riage in England except on certain prescribed conditions, but refuse 
to recognise any marriage contracted by such person^ elsewhere 
when these conditions have not been complied with. 

Marriage, to be recognised by an English Court, must be that P- WH * 
which is recognised as marriage by Christendom, and not a mere 
disguise for illicit intercourse or criminal incest. 

Marriage valid by English statutes. ,n, ‘ 103 " IUi i- 

Dissolution of Marriage. 

Where a marriage has been celebrated in England, and the pp. ? 09-112. 
domicil of the parties is British, a foreign divorce purporting to 
dissolve it will in no case be recognised. 

When the parties to such a marriage were domiciled abroad at P* U2. 
the time of its celebration, and the law of the same continuing 
domicil purports to divorce them, the divorce will be recognised 
as valid by an English Court. 
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p. 112. The same principle would accord the same recognition to a foreign 

divorce granted by the law of the domicil, where the domicil of the 
parties had been English at the time of the marriage, and had been 
subsequently changed. 

pp. 115-118. Where a marriage had been celebrated abroad, an English Court 
will assume jurisdiction to dissolve it if it can be shown that the 
matrimonial domicil is English at the time of the application.' 
pp. 115-122. The English Courts will not assume jurisdiction to dissolve a 
marriage when the domicil is not English, except in the case of a 
suit by a wife deserted by or compelled to live apart from her 
husband. In certain circumstances the Court may exercise its juris- 
diction, notwithstanding the want of an English domicil, if the 
respondent submit by appearance. 

p. 123. But residence not amounting to domicil, though insufficient to 

give jurisdiction for divorce, is sufficient for decrees for judicial 
separation, alimony, and (semble) restitution of conjugal rights. 

Foreign Corporations, States, Sovereigns, and 
Ambassadors. 

pp. 125, 126. (i.) Foreign Corporations . — The artificial personalities or corporate 

bodies which are created by the municipal laws of foreign States 
are recognised in English Courts, when their character is sub- 
stantially the same as that of a corporation created by English 
law. 

pp. 126-129. A foreign corporate body may therefore sue and be sued in 
England under its corporate name ; and the provisions in the Rules 
pp. 129-134. under the Judicature Acts, for service of a writ of summons or 
notice thereof abroad, apply to these artificial a&welfas to natural 
p. 129. persons. * 

When a foreign corporation carries on business at a branch office 
in England, with a clerk or officer in the nature of a head officer 
there, whose knowledge would be the knowledge of the corporation, 
service of a writ may be effected on such officer. If there is no 
such officer in England, notice of the writ should be served on the 
head office of the corporation abroad. 

The recognition accorded by English Courts to foreign corpora- 
tions does not, except as above stated, expose them to the operation 
of the English enactments regulating English corporations ; unless, 
pp. 131, 135. it seems, their creation proceeded from the laws of a jurisdiction 
subordinate to the British Crown. 

PP- 1 36-142. A foreign corporation, though incapable of domicil in the strict 

sense, may reside beyond the limits of the State which created it. 
Except perhaps for the purposes of jurisdiction and service of pro- 
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cess, a- foreign corporation resides only in the principal seat of its 
business. Such residence is a question of fact, in which the locality 
of its incorporation and registration, the seat of its governing body, 
and the place where its profits are made, realised, or remitted, are 
all elements to be considered. 

Foreign corporations, when litigant in an English court, occupy p- 144 . 
the same positiorfwith regard to the conduct of the action as natural 
persons, and may be compelled to make discovery and answer 
interrogatories by a proper representative. 

(ii.) Foreign States and Sovereigns . — Foreign States, or bodies- pp. 147 , 148 . 
politic created by international law, occupy a position analogous 
to that of foreign corporations. In the case of monarchical govern- 
ments, the Sovereign may be regarded as a corporation sole, re- 
presenting the State ; in the case of democratic or republican 
governments, the State itself, under its international name or style 
as a body-politic, may be regarded as a corporation aggregate. 

The sovereign power of a State, in either of thes two cases, pp. 148 - 152 . 
may sue in an English court under its quasi - coronate or politic 
name in respect of the public property and choses in action of the 
nation which it represents. The Sovereign, in the case of a mon- 
archical government, may also sue in respect of his private rights 
and property as a private individual ; but the practice lias been 
hitherto not to give a Sovereign litigant, though successful, his costs. 

Neither a personal Sovereign nor a body-politic (or State) may pp- 152-157. 
be sued in an English court., unless the privilege of sovereignty 
has been waived, expressly or impliedly, by voluntary submission 
to the jurisdiction or otherwise. 

But when a foreign Sovereign is also, in another capacity, the p. 15-1, 155. 
subject of another sovereign State, he may be sued in the courts 
of that other State, if not in the courts of all States excepi his own, 
in respect of acts done by him in that subject and private capacity ; 
though the prima facie presumption, with respect to all his acts, 
is that they were done by him in his character of Sovereign. 

No jurisdiction, whether by proceedings in rem or otherwise, p. I5». 
will be asserted in an English court over the public property of 
a foreign Sovereign or State, though such property be within the 
territorial limits of English jurisdiction. 

A foreign Sovereign or State, when litigant in an English court, p. M2, 
occupies the same position, with respect to discovery and the other 
incidents of the suit, as a private individual. 

The sovereignty and independence of an alleged Sovereign or PP- 
body-politic are matters which an English Court should know or 
ascertain judicially ; and the evidence to prove these facts need 
not, it appears, be offered by the parties to the action. 



p. 163. 
pp. 164-166. 


pp. 168, 169. 


p. 167. 


pp. 168, 169. 
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Acts of State, authorized or ratified by a sovereign power, create 
no civil rights or liabilities. * 

(iii.) Foreign Ambassadors . — Foreign ambassadors or Ministers, 
with their families, officials, suites, servants, and attendants, are, 
by the fiction of exterritoriality, regarded as continuously resident 
in the State of which they arc the representatives. Foreign am- 
bassadors or Ministers are, by international law, exempt from 
being sued or impleaded for any cause whatever in the courts of 
the State to which they are credited. There is no English authority 
expressly extending this immunity to the inferior members of the 
legation, or to their families, suites, and^ servants ; but it is so 
extended by writers on international law. 

A foreign ambassador or Minister does not lose this immunity, 
or waive his privilege, by engaging in trade ; though the statutory 
protection given to the servants of ambassadors or Ministers, and 
therefore by implication their Common Law immunity, is forfeited 
by such a course of action . The immunity may, however, be waived 
by appearing and pleading ; and a privileged person, by taking 
such a course, places himself in the position of an ordinary litigant. 
The extent of this immunity, though not clearly defined by English 
precedents, is by writers on international law treated as including 
all writs and processes of court, and all judicial restraints upon the 
time, movements, or persons of those entitled to the privilege. 

The rules of international law on this subject, adopted by the 
Common Law of England, have been simplified by statute (7 Anne, 
c. 12) ; which declares all writs and processes, sued out against the 
person or goods of any foreign Minister or ambassador, or of any 
domestic servant of such ambassador or Minister, to be null and 
void. This statutory protection may be forfeited, in the case of 
the servant of an ambassador or Minister, by engaging in trade. 

To be entitled to this statutory protection as the domestic servant 
of an ambassador or Minister, the claimant must be actually and 
bona fide in such service, and no colourable or collusive employment 
will do. The nature of the employment or service is in each case a 
question of fact ; and proof that the claimant’s name has been 
registered as such servant at the office of the Secretary of State, 
and thence transmitted to the office of the sheriff, is insufficient 
evidence of that fact. 



• Part H.— PROPERTY. 

IMMOVABLE PROPERTY. 

(i.) JuRISDICTIQN AS TO REAL PROPERTY (INCLUDING 
CHATTELS REAL) SITUATE ABROAD. 

The jurisdiction over real or immovable property, abstracted p. 178. 
from the acts and contracts of the persons who deal with it, belongs 
to tTie forum situs alone, which will administer the lex situs in 
exercising it. 

And this general principle will prevent an actio*, irom being p- 178. 
maintained in England for the possession of or property in foreign 
land, or discovery being obtained in aid of such action abroad, 
independently of any rule of procedure, such as those which formerly 
prevailed with respect to venue. 

But where* a personal equity, resulting either from a. trust or pp. 179-187. 
a contract over which an English Court has jurisdiction, and not 
excluded by the law of the situs, attaches to an individual who is 
before the English Court or can be brought before it, the English 
Court will indirectly affect foreign land by acting in personam— i.e. 
upon the conscience of its own justiciable. 

Thus, by the enforcement of such an equity, the title to the 
property in or the right to the possession of foreign land may be 
indirectly transferred. * 

The mere fact that a contract relates to foreign land, or to the p. 187. 
rights that are incident to its possession, will not exclude the 
jurisdiction of the English Court, if the contract is one with which 
it is otherwise competent to deal ; at- any rate, unless it is shown 
that the Courts of the situs have already and properly assumed 
jurisdiction over the claim. 

Where such an equity as that defined exists, the English Court pp . iss, 189. 
will at its discretion restrain by injunction proceedings abroad with 
respect to the foreign land to which it relates. 

But it seems that, where the equity is absolutely repugnant to P . 190. 
the lex situs , the English Court will not enforce it, though it would 
have done so had the equity in question been merely non-existent 
by that law. 

There is no jurisdiction to entertain an action for trespass to pp. 191-193. 
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foreign land ; whether the remedy sought be damages, or an 
injunction, or a declaration of title. * 

Service out of the jurisdiction in actions affecting land is governed 
by Order xi. r. 1 (Judicature Acts). 

% 

(ii.) Nature and Incidents of Real or Immovable 
Property. 

The lex loci rei silos ( lex situs) is entitled to determine what is, 
and what is not, real or immovable property. 

The lex loci rei sites may accordingly impress the character of 
personalty upon the res sita for its own purposes (as for the pay- 
ment of legacy), without abandoning its claim to regard the same 
res sita as realty or immovable property for the purposes of 
international law. The lex loci rei sites , in calling the res sita 
personalty, does not thereby convert it into movable personalty. 
Movables aiid personalty are not equivalent terms. 

The lex loci rei sites will generally prevail as to questions of 
limitation and prescription in their application to real or immovable 
property, inasmuch as these naturally arise only in the forum rei 
sites. There is some authority for saying that the lex loci rei sites 
will also prevail when such questions arise in a foreign Court ; but 
among jurists there is some conflict of opinion on the point, the 
lex fori asserting its claim to deal with the matter as pertaining to 
the remedy. 

The lex loci rei sites will determine the liability of real or im- 
movable property for the debts of its deceased owner testate or 
intestate, and the obligation of the heir in respect of those 
debts. But this principle may be modified, (i.) by the rule 
that the construction of a will depends upon the law of the 
domicil of the deceased ; (ii.) by a personal equity affecting the 
heir. 

The lex loci rei sites does not extend to the proceeds of immovables 
once validly sold under a power good by the same law. 


(iii.) Transfer of Immovable Property inter vivos. 

The lex situs determines all questions relating to the transfer 
of real estate. 

Thus (inter alia ), it determines the capacity of the parties to the 
transfer. 

[There is, however, little direct authority on this point, and 
jurists show a tendency to decide capacity on this, as on all other 
matters, by the lex domicilii.] 
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The formalities of the transfer, and the restrictions on the pp . 205, 206. 
freedom of alienation, are similarly decided by the same law. 

(iv.) Succession to Immovable Property by Will. 

The lex situs decides the capacity of the testator to devise im- p 207. 
movable estate (pee, however, the qualification of the rule just 
stated as to the capacity to transfer inter vivos)* the formalities of 
the testamentary instrument, and its operation upon the land which 
it affects to devise. 

But where a testator intends and attempts to devise immovable P . 208. 
estate by a will not effectual to do so by the lex situs , the heir of 
the immovable estate will not be permitted to take a bequest of 
movable personal estate under the will, and to defeat the same 
willtfis to the land. In such a case, he will be put to his election 
whether he will accept the will for all purposes or for none. 

The liability of his foreign immovable estate to the personal debts pp. 200, 208. 
of the testator depends upon the lex situs alone, when* no intention 
on the part of the testator to interfere with that law appears ; and 
the law of his domicil cannot impose any burden upon such foreign 
immovable estate from which by its own law it is exempt. 

The intention of the testator to devise or burden foreign land p- 208. 
by a will insufficient by the lex situs to do so, must, in order to 
impose a personal equity on the heir, be unequivocally expressed. 

General words, which might be satisfied by a different interpre- 
tation, will not be construed as evidence of such an intention. 

The construction of wills, even when foreign land may be in- P- 210. 
directly affected by it, is for the law of the testator’s domicil alone. 

It is uncertain whether the legitimacy of a devisee of land is to PP- 210-212. 
be decided by the tex situs , or by the law of his domiejl (as in 
the case of movables). The lex domicilii appears preferable on 
theoretical grounds. 

Alienation op Immovable Property by Act of Law. 

(v.) Succession on Intestacy. — The lex situs determines the heir ; pp. 84, 213. 
and the English law, speaking as the lex situs , requires that he 
should be legitimate not only according to its own rules, but by 
the law of his domicil also. 

The burdens, liabilities, and claims of immovable property in p. 213. 
the hands of the heir, in the absence of any equity arising from 
trust or contract, depend upon the lex situs . 

But the conditions under which the heir of foreign land may pp. 214-210. 
share in the (movable) personalty of the intestate, depend upon 
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the law of the intestate’s domicil, and not upon the lex situs of the 
foreign land. 

These rules, in cases of intestacy, are invariable, because there 
can be no demonstration of the intention of the owner that the 
foreign land should either bear or be exonerated from any par- 
ticular debts, as there may be when a testamentary disposition has 
been made. c 

(vi.) Transfer on Bankruptcy . — Under an English bankruptcy , 
the English bankruptcy law regards as passing to the trustee all 
the movable and immovable property of the bankrupt, wherever 
situate. And though the English bankruptcy law cannot pass the 
title (unless in a case where the lex situs s gave it that effect), yet 
the Bankruptcy Act, 1883, appears to impose a personal duty 
on the bankrupt to execute a proper conveyance of foreign 
land to his trustee, which duty the English Court has powp,r to 
enforce. 

In the case of a foreign bankruptcy, the English Courts will not 
regard the title to English land as passing to the trustee. The 
proper course is to apply to the foreign Court where the bankruptcy 
is pending, to direct the bankrupt to execute a conveyance according 
to English law. 

(vii.) Transfer on Marriage. — The rights of husband and wife 
in and to the English immovables of either are decided by English 
law, as the lex situs. Semble , the lex situs has an equal claim to 
prevail when the situation of the immovables is foreign, whatever 
the matrimonial domicil. 


MOVABLE PERSONAL PROPERTY. 

«• 

(i.) Jurisdiction as to Personal Property. 

Personal property, according to the English law, is not coin- 
cident with the class of movables contemplated by the law of nations, 
but includes certain immovables as well. The terms are conse- 
quently not equivalent. 

The maxim “ mobilia sequuntur personam 99 applies to movables 
only ; t.e. to such personal property as falls under that class. 

Such personal property as is immovable comes under the rules 
which relate to the jurisdiction over immovables generally. 

The local law has jurisdiction over movables, in the sense that 
it controls their possession, by whatever law the right to possession 
is determined. 

Movables follow the person of their owner, and accordingly the 
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law of his domicil governs all transmissions and distributions of 
movables which arise from an alteration of his personal status. 

But the effect and validity of a voluntary alienation of movables p. 229. 
inter vivos is decided by the law of the place where the movables 
in fact are. 

English procedure does ncft allow service abroad of a writ merely pp> 229-232. 
on the ground that the subject-matter of the action is movable 
, property within the jurisdiction. Except in Admiralty causes, 
the procedure in English Courts is in personam, not in rem. 

But jurisdiction over movables within the jurisdiction is asserted p. 230. 
in interpleader proceedings and other cases. 

Residence of corporations. 232-237. 


(ii.) Alienation op Movable Personal Property by 
• Transfer inter vivos. 

When alienation of movable personal property is effected by pp . 239-247. 
transfer inter vivos , the law regards not so much the person 
and domicil of the owner, as the act or transfer by which 
the transfer is effected, and the situation, in fact, of the property 
transferred. 

If the property transferred, and the parties to the transfer, are PP . 239, 240. 
all within the? same jurisdiction, the transfer, according to the law 
of that jurisdiction, will confer a good title valid everywhere, 
under the dominion of whatever law the property afterwards 
passes. 

When the parties to the transfer are in one jurisdiction, and the pp. 246, 247. 
property dealt with is in another, the authorities are ambiguous ; 
but sernble, sucjj. a title will not be conferred if the property, at the 
moment of the transfer, be within another jurisdiction, by the law 
of which the attempted transfer is invalid or imperfect. 

And sernble further, if the transfer be valid, according to the P . 248. 
law of the place where the property is in fact situate, the title con- 
ferred by it should be recognised as good everywhere, though im- 
perfect by the law of the former owner’s domicil, and though 
the property be afterwards brought within the dominion of that law. 

The creation of a lien upon movable personal property is similarly P . 246. 
referred to the law of the place where the property was in fact 
situate at the time when the lien was created (sernble). 

Assignments of choses in action are governed by the lex fori as pp . 248-251. 
to remedy and procedure only. In cases of contract, the assigna- 
bility and mode of assignment of the resulting chose in action seem 
to depend upon the original lex contractus. The question of notice 
to the debtor should be referred to the same law. 
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(iii.) Succession to Movable Personal Property. r 
(a) Disposition of Movable Personal Property by Will. 

p. 252. The law of the testator’s domicil a t t the time of his death has 

supreme authority in all matters connected with the capacity of 
the testator, the formalities, execution, interpretation, construction, 
and effect of a will of movable personal property. 

pp. 252, 253. But the Court of the domicil of the testator has not supreme 
jurisdiction ; so that where probate or administration is applied 
for in England, the English Court will make a general decree as to 
all the assets, wherever situate, on the principle that the executors 
or administrators are personally subject to its jurisdiction, and 
should be controlled by it. 

p. 253. And when the right of succession is once ascertained, the rights 

resulting therefrom follow the person of the living successor, not 
of the dead testator. 

The legitimacy and status of the successor similarly depend upon 
the law of his domicil, not upon the law of the domicil of the 
testator. 

pp. 254, 261. But, under Lord Kingsdown’s Act (24 & 27 Viet. c. 114), the 
wills of British subjects, whatever the domicil at the time of the 
death or of making, if made out of the United Kingdom, are also 
valid if the forms required either by the law of the place of making, 
the law of the domicil at the time of making, or the law of the 
domicil of origin have been complied with ; and if made mthin 
the United Kingdom, are also valid if the forms required by the 
law of the place of making at the time of the making have been 
complied with. And by the same statute, no will, at least of a 
British subject, is revoked or becomes invalid by a change of domicil 
between the times of making and of the death. 

p. 259. A simple power of appointment by will to movable personalty 

is validly exercised by a will made in conformity with the lex domicilii 
of the donee. But if the instrument creating the power requires 
specified formalities for its execution, compliance with these formali- 
ties is necessary ; and is also sufficient, although the lex domicilii 
requires more or other formalities. 

p. 266. To entitle a will or other testamentary paper to English probate, 

it must dispose of some personal property situate in England, or . 

_ else be incorporated by express or implied reference to another will 

or testamentary paper entitled to probate on its own account. 

PP^259, 267, j n granting probate of the will of a testator not domiciled in 
England, the English Court will, as a rule, follow the grant of the 
Court of the domicil, and grant probate or administration with 
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the will annexed to the person who has been duly clothed by the 
Court of the domicil with the power and duty of administering the 
estate. 


(b) Succession t9 Movable Personal Property by 
* Operation of Law. 

The law of the domicil of an intestate at the time of his death has p. 209. 
supreme authority in all matters connected with the succession to, 
and distribution of, his personal estate. 

But the Court of the domicil of the intestate has not supreme pp. 209, 270. 
jurisdiction ; so that, Tthen administration is applied for in England, 
the English Court will make a general decree as to all the assets, 
wherever situate, on the principle that the administrators are 
personally subject to its jurisdiction. 

When the right of succession is once entertained, the rights 
resulting therefrom follow the person of the Jiving '\c.cessor, not of 
the dead testator. 

The legitimacy and status of the successor similarly depend upon p. 270. 
the law of his domicil, not upon the law of the domicil of the 
intestate. 

(c) Right and Title of the Personal Representative. 

A grant of probate or letters of administration has no extra- p. 271. 
territorial operation ; and the personal representative under it 
acquires only a title to the personal chattels of the deceased within 
the jurisdiction of the Court which made the grant. 

To take po&sessjpn of personalty in England, or sue for debts in PP- 271-273. 
an English court, a personal representative must therefore prove 
the will or take out letters of administration here as well as in the 
country of the domicil of the deceased. But this rule does not 
operate to prevent a personal representative clothed with authority 
by the English Court from suing in England in respect of movables 
actually situate abroad. 

In granting probate or letters of administration, the English P- 273 - 
Court will generally follow the grant (if any) made by the com- 
petent Court of the domicil ; but it appears doubtful if the mere 
fact that a person has obtained a grant as executor in the foreign 
court will entitle him as of right to recognition of that character 
here. If the English Court does not consider him entitled as 
executor, it will, it seems, grant him letters of administration cum 
testamento annexo. 

The personal representative, when once clothed with authority P- 275. 

2 N 
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p. 276. 

p. 277. 
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by the English Court, is bound to administer the personal assets 
of the deceased in England. * 

The title of a personal representative to the personal assets within 
the jurisdiction of the Court from which he derives his authority 
is not divested by the removal of the assets to another jurisdiction, 
unless they are removed under such circumstances as to remain 
still unappropriated assets belonging to the general estate. 

The effect of Scotch and Irish probates in England is regulated 
by the statutory provisions of 21 & 22 Viet. c. 56, s. 12, and 20 & 21 
Viet. c. 95, respectively. A foreign personal representative, who 
has not obtained authority from an English Court, nor received 
English assets, cannot be sued in his representative character in 
England. 


(d) Probate and Administration Duty . 

When probate or administration is granted by an English Court, 
probate or administration duty is payable to the English Govern- 
ment on the value of the assets locally situate in England at the 
time of the death of the deceased, without reference to the law of 
his domicil or the value of the assets situate there. 

The local situation of transferable securities, whiqh pass from 
hand to hand, is that in which they are actually found. 

The local situation of stocks and shares, transferable only in 
one place, is the place where they are so transferable. 

If the law of the country where assets are locally situate requires 
double administration to be taken out in order to reduce them into 
possession, double duty is payable to the local Government. The 
law of the domicil of any or all of the parties* is fti such a case 
immaterial. 


(e) Succession and Legacy Duty . 

Succession and legacy duty is payable to the English Government 
in respect of the personal estate of every testator who dies domiciled 
in England; and is assessed not only on his personal estate in 
England, but upon all his personal movable estate, wherever situate 
in fact. 

The duty does not attach upon annuities or legacies charged 
on foreign land, nor upon chattels real abroad. 

Succession duty is payable upon chattels real situate in England, 
though the domicil of the testator be foreign. The personal character 
of such estate, and its liability to English succession duty, is deter- 
mined by the English law as the lex situs , claiming in that right to 
govern immovables. 
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Succession duty is payable on personal estate appointed by the p. 286. 

• will of a testator domiciled abroad, under a power of appointment 
created by an English will or settlement. [And see the Succession 
Duty Act, ]853 (1(5 & 17 Viet. c. 51), s. 4.] So also, on successions 
to a settled fund vested#in English trustees, consisting of English 
stocks and shares, though the instrument creating the settlement 
was the will <*f a testator domiciled abroad. But not, it seems, 
by the trustees who take immediately under such a will. 

So, where the instrument creating the trusts of the settlement p. 292. 
is a deed inter vivos . So, it seems in such a case to be sufficient 
that the funds should be vested in English trustees, though they 
have not actually be Ai brought into England. 

When succession duty is calculated according to the degree of p. 294. 
relationship between the successor and the person from whom the 
sficcession is derived upon his death, the legitimacy of the successor 
is referred to the law of his domicil, not the domicil of the person 
from whom he derives succession. 

Upon what property estate duty is chargea’ :e. PP- 294 297. 

(f) Distribution of Movable Personal Estate by Executors 
and Administrators. 

The distribution of movable personal estate in the hands of p. 298. 
executors or administrators is regulated generally by the law of 
the domicil of the deceased. 

But when the deceased was domiciled abroad, and ancillary P- 299. 
administration is taken out here, it is doubtful whether the priorities 
of creditors will not be regulated by the English law, as that from 
which the lgcal administrator derives his authority. The English 
law will clearly prevail, as the lex fori, whenever a matter of pro- 
cedure is involved. And by the English law, foreign creditors in 
the same class are entitled to dividends pari passu with English 
creditors. 

(iv.) Assignment of Movable Personal Estate on Bankruptcy 
or Insolvency. 

To found the jurisdiction of the Bankruptcy Court, it is not pp M2 304, 
necessary that the alleged bankrupt should be domiciled in England. 

It is sufficient if the debt in respect of which bankruptcy proceedings 
are taken was contracted, and the act of bankruptcy took place, 
in England, the debtor himself being commorant or even transiently 
present there. And it seems to be enough that the last two con- 
ditions should be complied with, though the debt was contracted 
abroad. But there must have been an act of bankruptcy in England, 
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which is a personal act or default, and cannot be committed through 
an agent. • 

Assignment under an English bankruptcy includes all movable 
personal estate of the bankrupt, wherever situate, and whatever his 
domicil. • 

The title of thetrustee is therefore complete in all movable chattels 
of the bankrupt abroad, including choses in action. # But if a foreign 
creditor of the bankrupt has obtained possession of any such mova- 
ables by a competent judgment of a local Court, the title of the 
trustee will not prevail against him even in England ; though 
there is some authority for contending that if a domiciled English- 
man has used like diligence, an English Court will not allow him 
to hold the i roceeds as against the trustee. Nothing less, however, 
than a judgment of a competent foreign Court will in any case defeat 
the trustee’s title. But a creditor who has received a dividend 
under a foreign bankruptcy will not be allowed to prove against 
the estate of the same debtor in England without bringing in what 
he has received. 

Assignment under a foreign bankruptcy to foreign assignees extends 
to all the movable personal estate of the bankrupt in England, 
including choses in action. It is not, however, clear that, if the 
bankrupt’s domicil be English the title of his foreign assignees will 
prevail against that of his personal representative on his death. 

The right of the foreign assignees to sue in England for a debt 
due to the bankrupt will be the same as that which would be 
conferred by an ordinary English assignment of the debt. 

Priorities of creditors and all other questions of proof and dis- 
tribution under a bankruptcy will be governed by the lex fori, 
which will deal with creditors who have submitted to the juris- 
diction by Zon ing before the Court without regard to their domicil. 


(v.) Assignment of Personal Property on Marriage. 

Where no marriage contract or settlement is entered into, the 
rights of the parties in and to each other’s goods are entirely 
regulated by the law of the domicil of the husband at the time the 
marriage takes place. 

When there is such a marriage contract or settlement, the law 
of the domicil is prima facie that which regulates its validity and 
interpretation ; but if the place where the contract is executed 
is not that of the matrimonial domicil, the governing law appears 
to be that of the place which must be taken to have been in the 
contemplation of the parties, either as their intended future 
residence, or as the locus of the subject-matter of the settlement. 
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Even where there is no dispute as to the proper governing law, 
in consequence of the marriage having been celebrated, and the 
contract entered into, in the country of the domicil, yet the rights 
created by it will not prevail against a subsequent bankruptcy of 
the husband in a competymt foreign Court, inasmuch as the dis- 
tribution of assets in a concursus of creditors is governed by the lex 
fori alone. • 

Rights of property once given to the wife, either by express or p. 318. 
implied contract on the marriage, will not be taken away or affected 
by a subsequent change of the matrimonial domicil. 



Part m— ACTS. 


r 


p. 322. 


p. 323. 


p. 324. 
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Jurisdiction as to Contracts. 

The jurisdiction of English Courts to deal with contracts in which 
a foreign element existed was originally baseA. on rules of practice 
alone ; and the distinctions made by Roman law between the 
forum actoris, the forum rei , and the forum rei sitce , rei gestce , or rei 
solvendw were ignored. The test of venue, provided that personal 
service could be effected on the defendant within the realm, was 
the only one applied in the Common Law Courts ; whilst the Court 
of Chancery, which was unrestricted by the rules of venue, had a 
discretionary power of ordering service without the realm in any 
suit. Actions for the possession of foreign immovables were ex- 
cluded from all Courts ; from the Common Law Courts by the rules 
of venue, and from the Court of Chancery on principle. * 

The Common Law Procedure Act, 1872, gave a similar power of 
ordering foreign service to the Common Law Courts, where the 
cause of action arose within the jurisdiction, or in respect of a breach 
of a contract made within the jurisdictio • — a provision which was, 
after a judicial conflict, construed to include the case of a contract 
made abroad, but broken within the realm. 

The provisions of the Judicature Acts, 1873 ^nd 1875, give a 
similar disc*etionary power of ordering foreign service — (a) where 
the whole subject-matter of the action is land situate within the 
jurisdiction ; (b) where any contract affecting land situate within 
the jurisdiction is sought to be construed, rectified, set aside, or 
enforced ; (c) where any relief is sought against any person domi- 
ciled or ordinarily resident within the jurisdiction ; (d) where the 
action is founded on any breach within the jurisdiction of any con- 
tract wherever made (with an exception in favour of persons domi- 
ciled or resident in Scotland or Ireland). The restrictions arising 
from the rules of venue are abolished altogether. 

A foreign tribunal is regarded by the English tribunals as having 
jurisdiction to entertain an action based on contract against any 
person who is domiciled (perhaps only resident) and present within 
its territorial limits. 

Not withstanding the a bolition of venue, actions for the possession 

566 


p. 331. 



BRIEF SUMMARY. 567 

of or property in foreign immovables will not, it would seem, be 
pow entertained, any more than they could have been in the Court 
of Chancery under the old practice. The mere fact, however, that P- 333. 
a contract relates to foreign immovables will not restrain an English 
Court from dealing with it ; and the Court of Chancery will of 
course indirectly affect foreign immovables by acting in personam , 
as heretofore. # 

Capacity to Contract. 

The capacity to enter into the contract of marriage is governed p. 338. 
by the lex domicilii. 

The capacity to ent^r into a matrimonial contract as to movable p. 348. 
property is governed by the same law. 

The language of the cases establishing the two former propositions pp« 338 wq. 
isiarge enough to include cases of capacity to enter into a mer- 
cantile contract : but the older authorities are in favour of the 
lex loci . 

In the contract of marriage, the question, s+^ ily speaking, is P- 340. 
generally, not one of the capacity or incapacity of the parties, but 
of the legality or illegality of the marriage. 

The law of the matrimonial domicil is the proper law to decide pp. 343-340. 
whether the marriage can, by the use of any forms, ceremonies, or 
preliminaries, be effected. 

The law of the place of celebration is the proper law to decide P- 347. 
what forms, ceremonies, or preliminaries shall be employed. 

If the law of the matrimonial domicil is such that the marriage 
cannot be effected by obeying its directions, but can be effected by 
obtaining a dispensation from its prohibitions, the marriage cannot, 
in the absence of such dispensation, be legalised by the law of the 
place of celebration. # 

The law of any country may, and the English Royal Marriage p. 348. 

Act does, not only prohibit certain persons from contracting mar- 
riage in England except on prescribed conditions, but also refuses 
to recognise any marriage contracted by such persons elsewhere 
when those conditions have not been complied with. 

Formalities of Contract. 

The forms and ceremonies which the law of the place of cele- p. 340 . 
bration requires for the constitution of a contract are necessary 
and sufficient for that purpose. 

But where the lex fori demands that a contract shall be evidenced p* 351. 
in a particular manner, these rules of evidence must be complied 
with, though their indirect effect is to impose a formality of cele 
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bration not required by the lex loci celebrationis or solutionis , or to 
refuse as insufficient formalities by which the lex loci was satisfied* 

Conversely, the lex fori may admit evidence which the lex loci 
would have rejected ; but the contract, though proved as a fact, 
will in such cases be held void if that f evidence shows that the 
formalities prescribed by the lex loci for the validity of the contract, 
as distinguished from the manner of proving it, wenra not fulfilled. 

The general rule, that formalities are governed by the lex loci 
(locus regit actum) does not, however, apply to contracts which 
concern immovable property, as to which the lex situs prevails. 

The stamps which the lex fori requires on documents executed 
out of its jurisdiction are rightly prescribed by it as coming under 
the head of Evidence. 

Where the lex fori is silent, the stamp requirements of the lex 
loci actus must be complied with ; (except as to foreign bills V)f 
exchange, as to which see 45 & 46 Viet. c. 61, s. 72 (1) ). 

Legality of the Contract. 

The legality of a contract depends generally upon the law of the 
place of intended performance. 

An act which is i llegal by the law of the place where it is intended 
to be done cannot be validly contracted for in any place. 

But the legality of the making of the agreement — i.e. the giving 
a particular consideration for a particular -promise — seems to 
depend upon the lex loci actus. 

Essentials of the Contract. t 

•• 

Generally the essentials of a contract are governed by that law 
which the parties intended by their agreement to adopt. 

This law, prima facie, is the law of the place where the contract 
was made (lex loci celebrationis) ; but may be any other which the 
parties have sufficiently indicated their intention of adopting. 

(1) The construction and interpretation of contracts is prima facie 
a matter for the lex loci celebrationis, but the object and subject- 
matter of the contract, the domicil of the parties, and the place 
of intended performance, may each and all indicate that the parties 
intended to refer the interpretation of their language to a different 
law. 

(2) The nature and incidents of the obligation are also prima facie 
governed by the lex loci celebrationis, as the law which the parties 
are presumed to ha ve intended to apply to the unforeseen incidents 
of the vinculum or legal tie. 
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But in contracts of affreightment and bottomry bonds the parties pp. 382 seq. 
a«e presumed to have contracted with reference to the law of the 
ship’s flag, that flag being a notice to all the world of the extent of 
the master s authority to bind his owners. The validity, however, pp- 396-399. 
of a sale by the master of the ship or cargo, in a foreign port, depends 
upon the lex loci actus , which governs the transfer, without reference 
to the law of the £ag. 

The nature and extent of an agent’s authority depend prima p- 400. 
facie upon the law of the place where he is found acting as agent. 

And where it is expressly or impliedly agreed that any future p. 401. 
incidents of the contract shall be governed by the law of the place 
where they arise, that la#v will, of course, so far prevail. 

Thus all incidents of performance will be governed by the law 
of the place of performance. 

The form of the drawing, acceptance, ami indorsement of bills PP- 407, * c( l- 
of exchange depends upon the law of the place whore the bill is 
drawn, accepted or indorsed. 

But a bill issued abroad is not invalid by rea only that it is 
not stamped in accordance with the law of the place of issue. 

And a bill issued abroad, which conforms to the requisites of 
English law, may be treated as valid for the purpose of enforcing 
payment, a^ between all parties who negotiate, hold, or become 
parties to it in the United Kingdom. 

The duties of the holder as to presentment for payment or ac- pp- 409 «eq. 
ceptancc, and the necessity for a sufficiency of a protest or notice 
of dishonour, or otherwise, arc determined by the law of the place 
where the act is done, or the bill is dishonoured. 

The law of the place of payment determines the due date, and 
the amount i^ calculated on the rate of exchange at the place of 
payment. 

The nature and incidents of a contract entered into by an agent p. 421. 
in a foreign place, and the extent of the agent’s authority, would 
also seem to depend, prima facie, upon the law of the place where 
the agent contracts. 

But in contracts of affreightment and hypothecation entered PP- 422, 382. 
into by a master of a ship, the contract between the owners and 
freighters is referred to the law of the ship’s flag ; and quwre , 
whether this principle does not extend to all contracts entered into 
by the master on behalf of the owners ? 

(3) Performance of the Contract — Performance or non-perfor- p. 424. 
mance of a contract, and the consequent dissolution of the obligation, 
are tested by the law of the place where the contract was intended to 
be performed. 

Qucere, whether the unforeseen incidents of the obligation, which 



p. 428. 
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p. 436. 
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p. 448. 

pp. 449, 
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arise in the course of performance, are governed by the lex loci 
celebrationis or solutionis ? Semble , the former, at any rate if ai\y 
external facts, such as the domicil of the parties, tend to indicate 
an intention to adopt that law. 

Illegality, by the law of the place of performance of the perfor- 
mance contracted for, invalidates the contract ab initio. 

(4) Discharge of the Contract otherwise than by [ Performance . — 
The discharge of a contract, when not the natural result of the 
agreement, nor the indirect consequence of the rules of the lex fori 
as to the time within which a remedy must be sought, may be 
effected by the law of the place where the contract was made. 

A discharge by the laws or tribunals of a paramount Legislature, 
such as that of the United Kingdom, will bind tribunals of the 
subordinate jurisdictions, wherever the contract was made, if the 
paramount Legislature intended it to have that effect. t 

But a discharge, to claim recognition in a foreign court, must 
be an absolute discharge of the obligation, and not a mere refusal 
of a remedy. 

A contract may also be discharged by a novation or a release, 
forming a new agreement between the parties, and executed 
according to the requirements of the lex loci actus. 

TORTS. 

(i.) Jurisdiction as to Torts. 

An English Court has jurisdiction to try actions based on torts 
to the person, or to movable personal property, wherever those 
torts were committed. # 

450. An English Court has no jurisdiction to try actions relating to 
torts to fofeign immovables. 

The Probate, Divorce, and Admiralty Division of the High Court 
of Justice has special jurisdiction, formerly the jurisdiction of the 
Admiralty, in respect of torts committed on the high seas. 

When service out of the jurisdiction is allowed. 


(ii.) Measure op the Wrong done. 

When an action is brought in an English Court on a tort com- 
mitted abroad, the act complained of must be wrongful and (prob- 
ably) actionable both by English law and by the law of the country 
where it was committed. 

(Query, whether it must not only be wrongful, but also actionable, 
by the latter law ?) 
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Legislation in the country where the act was committed, purging p- *53. 
the tort, though ex post facto and retrospective in its operation, 
will be a good answer to an action in an English Court. 

If the place where the act complained of was committed is not p. 455. 
under the domain of any special municipal law, the lex fori will be 
applied to test the tortious nature of the act. 

The lex fori in English Courts, with respect to wrongful collision P- 400. 

* on the high seas, is the general law maritime as administered in 
England. 

But where both the parties to the collision are British subjects, p. 460. 
the general law maritime is modified by the Merchant Shipping 
Acts. • 

(iii.) Measure of the Remedy. 

a 

The remedy in general depends like other questions of procedure, P- 4,r>r> * 
upon the lex fori , the question whether the act is one which is 
entitled to a remedy at all being decided bv the lev. uf the place 
where it was committed. 

(Query, how far an act criminal but not actionable by the law 
of the place where it was committed is actionable in England ?) 

The provisions of the English Merchant Shipping Act which pp- 4(>o. 401. 
limit the liability of the shipowners for damage done by the ship 
are not rules of remedy or procedure which apply universally in 
the right of the lex fori, but are applicable by express enactment 
to foreign ships, when their rights and liabilities with respect to 
collision on the high seas come in question in an English court. 

The provisions of the English Merchant Shipping Acts which P 404. 
direct that redness shall not be given in cases of collision, where 
the rules of the sanfh Acts as to navigation have not been complied 
with, are not rules of remedy or procedure, but tend to determine 
the tortious nature of the acts resulting in collision. They are not 
therefore applicable to collisions on the high seas, except between 
British vessels, or even to such collisions in British tcnitoiial 
waters. 


International Copyright. 
International Patent Rights. 


pp. 4(15-408. 
pp. 40S 400. 


Jurisdiction as to Crimes. 


pp. 470-47:5: 
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p. 474, 

p. 475. 


p. 479. 


p. 481. 


p. 4861 


p. 495; 


p. 496. 


Procedure. 

The remedy is to be enforced according to the mode of the lex 
fori , though the right of action be sometimes indirectly affected by 
the application of the rule. Thus, 

(i.) (a) The lex fori controls the question of the name in which 
the action is to be brought, but not the title to a right of action, 
when that affects the ultimate direction in which its benefits are 
to flow. Title validly conferred creates a foundation for procedure. 

(b) So liability is determined by the proper law which imposes 
it, but when a personal liability is once imposed, the mode in which 
it is enforced, as, for example, by joint or several procedure, depends 
upon the lex fori. 

(ii.) The lex fori determines the time within which aj\ action may 
be brought — that is, the time within which an obligation may be 
enforced depends upon the law of the tribunal which is asked to 
enforce it. But when the competent law has declared that an 
obligation, after a given time, shall be extinguished, and not merely 
rendered incapable of being enforced in a particular tribunal, the 
law of another tribunal cannot, by fixing a longer term of pre- 
scription, revive it. This disqualification woqld Seem to apply, 
whether 1jhe party against whom it is sought to revive the defunct 
obligation has resided during the whole term of prescription under 
the dominion of the lex contractus or actus , or not. 

(iii.) The lex fori determines the form and nature of the action 
by which a personal liability is sought to be enforced, and the process 
or execution which the tribunal uses to enforce it. But the lex 
fori can never convert into a personal liability that which is not so 
by the law which created the obligation. 

(iv.) The lex fori determines the evidence by which an obligation 
must or may be proved. It cannot, however, create an obligation 
where none existed before, though it may refuse to recognise one 
that already exists. 

(v.) All foreign facts, including the meaning of language and the 
existence of laws, are objective facts to be proved, of which the 

Court will not take judicial notice. Foreign laws, when referred 
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to by expert witnesses, may be examined by the Court for itself, 
but only those parts or sections so referred to. 

Foreign Judgments. 

» 

A foreign judgment in personam , though not a merger of the p. 511. 
original cause of action, gives rise to a legal obligation to obey its 
decree, which may be enforced by action. 

Foreign judgments may be impeached in an English Court for pp. 514 , sis. 
a defect in the jurisdiction of the Court which pronounced them, 
or for the fraud of the litigant relying on them ; but not for p. 520 . 
error of law or of fafct (except an error in the law of the pp. 522 , 531. 
Court which pronounced it, admitted by the parties) ; nor on the 
merits. 

Tfie sufficiency of the notice given to the defendant by the p. 528. 
foreign tribunal is included under the head of jurisdiction ; and a 
defendant who voluntarily appears, although uinb- protest, is 
bound by the judgment which follows. 

If no fraud or defect in the jurisdiction is alleged, a foreign judg- p- 537. 
ment in personam , final in the Court which pronounced it, is con- 
clusive in every other Court between the same parties or privies, 
whether relisd on by a plaintiff or defendant. But a foreign 
judgment in personam cannot be enforced here by proceedings 
in rem. And quaere, whether a foreign judgment is conclusive when 
obtained pendente lite in England. 

Subject to the same qualifications, a foreign judgment in rem is p. 538. 
conclusive, not only between the same parties or privies, but as 
against all the world, though not pleadable as an estoppel even 
between the parties to the original action. No presumption will 
be allowed as to the grounds on which it proceeded, tyut where 
those grounds arc expressed it will be conclusive as to them, as 
well as with respect to the facts directly adjudicated upon, 
provided that they were necessary to the decree. 

A foreign judgment on status stands in the same position as a p. 54 J. 
foreign judgment in rem , the question of the jurisdiction of the 
Court which pronounced it being decided by the ordinary rules 
applicable to the status of persons. 

The rule that a foreign judgment, to be relied on, must be con- p. 543. 
elusive, operates to exclude the plea of Us alibi pendens when the 
prior suit is pending in a foreign court ; and has been held under 
the old practice to exclude the plea of res judicata when the prior p. 545. 
suit was pending in the foreign Court when the action in which it 
is pleaded commenced ; but quaere whether this would be so under 
the present practice. The fact, however, that an appeal is pending 
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against the judgment relied on does not affect its validity in a 
foreign Court. • 

p. 545. English litigants may be restrained in a proper case from pro- 

ceeding in a foreign tribunal ; and will in general be so restrained 
when the debtor’s estate is being generally administered in England. 
In other cases, in order to obtain an injunction against proceedings 
before a foreign tribunal, it must be shown th*\t the multiplicity 
of actions is vexatious ; i.e. that the foreign action can bring the * 
plaintiff no relief that he could not obtain in the English suit. 
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ABANDONMENT OF DOMICIL, 51, 52 
divests domicil if acquired, 52 
implies animus rclinqucndi, 53 
(Sec “ Domicil.”) 

ACCEPTOR OF BIL1 OF EXCHANGE, 
liability of, 409, 412, 413 
agreement by, to accept, 419 

(See “ Bills op Exchange.”) 

ACQUISITION OF DOMICIL, 51 seq. 

(See “ Domicil.”) 

ACTION, foreign, when restrained, 545 

ACTS OF STATE, found no civil liability, 149 

ADJUSTMENT, by foreign average- stater, 401, 429 

ADMINISTRATION, 271 

foreign, when followed, 274 
no extra-territorial effect, 271 

+See “ Property ” (movable).) 

ADMINISTRATION DUTY, 280 seq. 

governed by local situation of assets, 280 

ADMINISTRATOR, 

right and title of, 271 
distribution by, 297 
under foreign grant, 273 
(See “ Executor.”) 

ADMIRAIffY, jurisdiction aB to torts, 451, 459, 462 
over crimes, 470 seq. 

ADMISSIBILITY OF EVIDENCE, 495 • 

ADOPTION, and status, 88 

AFFREIGHTMENT, contracts of, governed by law of ship's flag, 382 seq. 
London Conference rules (1893), 443 

AGENCY, incident of contract, 421 

AGENT, in foreign country, 421 

AGENT IN ENGLAND OF FOREIGN MERCHANT, docs not pledge credit 
of his principal, 423 

ALIENS, former disabilities of, 11, 12 
and British ships, 13 
powers and privileges of, by statute, 13 
powers of, with regard to wills, 13 
cannot own British ships, 13 
no right to jury, dc medictate lingua*., 14, 41 
declaration of alienage, 34, 40 
commissions in army and navy, 29 
may serve on juries or inquests, 14 

(See “ Nationality,” “ Naturalisation.”) 
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ALLEGIANCE, 2-4 

transfer of, on cession of territory, 8 
distinguished from tie of domicil, 21, 62 
local, 334 

(See “ Nationality.”) 

AMBASSADORS, ( 

evidence of, as to law, 503 
diplomatic immunity of, 165 seq. 

includes exemption from all process, 165 * 

extra- territoriality of, 164 
may waive immunity, 166 

as by voluntarily appearing to give evidence, 166 
or by suing in local courts, 166 
but not by trading, 168 
statutory privilege of, 167 seq. 

extends to servants of legation, 168 • 

how far extends to goods, 170 
does not extend to consuls, 171 
statute of Anne regulating, 176 

Summary, 554 1 

AMBASSADORS’ SERVANTS, 

immunity of, by statute, 168 seq. 

service of, must bo bona fide, 168, 169 

may waive immunity by trading, 167 

list of, registered with Secretary of State, 169 

liability of, when subjects of State, 173 

ANIMUS MANENDI, 53 

ANIMUS RELINQUEND1, or non rcvertcndi , 52 

ANNUITIES ARISING OUT OF FOREIGN LAND, not liable to succession 
duty, 285 

APPOINTMENTS, TESTAMENTARY, 
forms of, 258 seq. 

liability of, to Succession Duty, 286 
APPROPRIATION OF ASSETS, 276 

ARREST, of person, given by the lex fori , 488, 489 f •" 

ASSETS, 

distribution of, by lex fori, 279, 311 
local situation of, 280, 297 

unappropriated within the jurisdiction, 272, 276 
ASSIGNABILITY OF CHOSES IN ACTION, 248 seq. 

ASSIGNEES, of bankrupt, title of, 309 

ASSIGNMENT ON BANKRUPTCY, 300 seq. 

(See ” Property.”) 

ASSIGNMENT ON MARRIAGE, 312 seq. 

(See ** Property.”) 

ATTACHMENT, foreign, of bankrupt’s property, 305 

ATTAINDER, no extra-territorial effect, 102 

AVERAGE, foreign statement of, 401 
general, 403 ». 

York and Antwerp, Rules of, 403, 438 
adjustment of, 402, 429 
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BANKRUPTCY, effect of, on immovables, 217, 218 
(See “ Property *’ (immovable).) 
effect of, on movables, 301 

(See Property ” (movable).) 
effect of, on contracts, 432-434 
jurisdiction of English bankruptcy law, 300 
proof under, 311 # 

assignment on, 300 
title of assignees, 309 

BANKRUPTCY, foreign, effect of, 307, 308 
concurrent and competing, 307 

BILLS OF EXCHANGE, 407 aeq. 
stamps on, 357 
form of, 354, 411, 412 
validity of, 41 1 
contract of draw^, 409 

acceptor, 409, 412, 413 
indorser, 409, 412 
indorsement of, 413 seq. 
presentment and dishonour of, 409 
duties of holder and notice of dishonour of, 409-411 
payment of, 408, 409, 420 
interest on, 408, 425 
assignability of, 417, 470 
proposed Code of Rules for, 419 

BILLS OF EXCHANGE ACT, 1882, s. 72, 354, 411 

BILLS OF LADING, by what law governed, 394 

BONA NOTAB1LIA, local probate duty attaches on, 280 

BOTTOMRY BONDS, by what law governed, 390 

BUSINESS OF TRADING COMPANY, principal seat of, 130 seq. 
(See “ Corporation.”) 


CAPACITY, 07 seq . . 

defined and explained, 07 seq. 
and status, 08 

how fas* dependent on the lex domicilii , 70 seq., 338 seq. 

to act or contract, how far dependent on lex fori actus, 09, 339 

to marry, 70 seq., 339 seq. • 

marriage settlement, 71 

of a married woman to contract, 73 

for purposes of succession, 74 

of infants, 75 

of lunatics, 78, 79 

Summary, 549 

CARGO, delivery of, by lex loci , 429 
CARRIAGE, 

by sea and land, contract for, 403, 427 
performance of, 427 

CARRIER, liability of, 405 

CERTIFICATES OF NATURALISATION, 14, 15, 18 
CHARTER-PARTY, governed by law of ship's flag, 389 seq. 
CHATTELS. (See “ Property ” (movable).) 

CHATTELS REAL, not movable personalty, 194-190, 293 
succession to, legitimacy required, 221 seq. 
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CHILDREN, 

legitimacy of, 84 aeq. 

(See “ Legitimacy.”) 
nationality of, 19, 20, 35, 36, 37, 43 
meaning of word, in will, 88, 257 

CHOSES IN ACTION, assignment of, 248 

locality of, for probate duty, 280 * 

COLLISIONS ON HIGH SEAS, 451, 459, 462 

COLONIAL LAND, not to be affected by petition of right in England, 182 
COMITY, international, what is, 512 

COMPANIES ACT, 1862, how far applicable to foreign companies, 132 
COMPANY, foreign, liability of individual members of, 144 

COMPANY, foreign insurance, deductions of premiums from income-tax 
returns, 139 * 

(See ** Corporation.”) 

CONFIRMATION OF THE EXECUTOR, by Scotch law, effect of, 277 

CONSTRUCTION of wills, 264, 265 
of contracts, 369 seq. 

CONSULS, retain their domicil, 59, 175 

but, aemble 9 subject to jurisdiction of local forum for divorce, 119 
not representative of State, 174 
privileges and exemptions of, 174 
property of, 174, 175 

English abroad, not ordered to give security for costs, 175 
CONTRACTS, 321 aeq. 

Jurisdiction as to, 321 aeq. 9 333 • 

common law rules, 323 

effect of Common Law Procedure Act, 324 

Chancery Rules, 324 

effect of Judicature Acts, 325 

venue, rules of, 323 

venue, abolition of, 325, 331 

service out of the jurisdiction, 325 seq. 

exception as. to Scotland and Ireland, 326 

mode of objecting to jurisdiction, 332 

foreign judgments based on, rules of validity of, 35$, 33T) 

counter-claim on foreign contract in interpleader, 331 

rules ®of venue, abolition of, 331 

temporary presence in England, effect of on jurisdiction, 334 seq. 
Summary, 566 

Law governing the Contract, 337 seq. 

Capacity to Contract, 338 
effect of lex loci, 338 
effect of lex domicilii, 339 
capacity to contract marriage, 339 aeq. 

Royal Marriage Act, 348 
Summary, 567 

Formalities of Contract, 349 aeq . 
governed by lex loci, 349 

essentials and remedy, distinction between, 350 
effect of lex fori, 350 seq. 

requirements of lex fori as to evidence, 351, 352 
formalities distinguished from procedure, 353 
not required by lex loci , effect of using, 353 
contracts for transfer of immovables, 354 
stamps, 355 aeq. 

stamps on bills of exchange, 357 
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CONTRACTS — continued. 

Summary, 567 

Legality of Contract, 358 seq. 

legality of performance, 359-362, 428 
of agreement, 362 seq. 
immoral contracts, 364 
Summary, 568 

Essentials of Contracf, 367 seq. 

Construction and interpretation, 369 seq. 

ip. accordance with intention of parties, 369 
generally by lex loci celebrationis , 369 
conflict of lex loci and lex domicilii, 370 
indicia of intention, 371 
interpretation of language, 373 
by local custom, 376 

Nature and Incidents of Obligation, 377 seq. 

governed by law contemplated by parties, 378 

lex loci celebrationis governs prima facie , 380 

exceptions to lex loci celebrationis, 381 

in contracts of affreightment, by law of flag, 382 seq. 

in bottomry bonds, 390 

authority of master to enter into, 392, 399 

law of the flag, and law of the owner's domicil in conflict, 393 

sales in foreign port, 395 

average statements, 401 

bills of lading, liability under, 394 

contracts for carriage, 403 

carrier’s liability, 405 

contract, by what law governed, 406 
Bills of Exchange, 407 seq. 

indorsement of, 409, 413 seq. 
notico of dishonour, 410 
assignability of, 4 1 7, 476 
proposed code of rules for, 419 
interest on bills of exchange, 408 
agreement to accept, 419 
liability of acceptor, 409, 412. 413 
liability of drawer, 409 
Bills of Exchange Act, 1882, s. 72 : 354, 41 1 
as to duties of holder, 411 
• as to form, 354, 411 

promissory notes, assignability of, 417 
agency, 421 • 

English agent of foreign merchant, 423 
Performance, 424 seq. 

payment of bills, 426 
contract of carriage, 427 
delivery of cargo, 429 
illegality of performance, 428 
adjustment of average, 401, 429 
Disoharge, 430 seq. 
by lex loci f 431 

bankruptcy discharge by paramount jurisdiction, 432, 433 
English bankruptcy, 434 
discharge of surety. 435 
by novation, 436 
Summary, essentials, 568 

CORPORATION, FOREIGN, 125 seq. 
artificial personality of, 125 
how far recognised, 125 
may sue as plaintiffs, 126, 127 



580 INDEX. 

CORPORATION, FOREIGN— continued. 
are liable to be sued as defendants, 128 
service of writ upon, 129 seq. 

when created by subordinate jurisdiction, 134, 135 
discovery by, when litigant, 144 
domicil of, 136 seq, 

by election, 143 t 

where resident, 138 seq. 

double domicil of, for purposes of jurisdiction, 137 

but not for general purposes, 142 f 

nationality of, 143 

Scotch corporations, privileged as to service, 130 

how far subject to Companies Acts, 133, 135 

winding-up of, 1 32 seq. 

registration of, 133 

pending foreign liquidation, 134 

actions by, when restrained, 135 # 

how far subject to Revenue Acts, 135 

when chargeable to income tax, 135, 139 

liability of members of, 144 

Summary, 552 

COPYRIGHT, torts to, 465 

COSTS, SECURITY FOR, 478 

COUNTER-CLAIM, right to, governed by lex fori , 487 

CRIMES, jurisdiction as to, 470 seq. 

CRIMINAL OFFENCE by lex loci, not necessarily actionable, 454, 457 

CURATORS, foreign, how far recognised in England, 75 seq. 

their right to sue in England, 81 seq. # 

CURRENCY, rate of, expressed in contracts, 373 

CURTESY, estates by the, created by lex situs , 220 

CUSTOM, local, incorporated into contract, 370 

of City of London, as to feme covert trading, 478 
local, proved by parol evidence, 497 


DAMAGES, measure of, by lex fori , 459 m 

DEFENDANT, must be justiciable, 329, 333 r 

joinder o^ governed by lex fori , 479 
but not liability of, 479 

notice to, essential to validity of foreign judgment, 528-530 
DELIVERY OF CARGO, by lex loci , 429 
DENIZATION, by royal letters patent, 17 
DENIZENS, 17 

DISCHARGE, of contract, 430 seq. 
of surety, 435 
by novation, 436 

{See “ Contract.”) 

DISCOVERY, by litigant corporations, 144 
by litigant States, 150, 162 

DISHONOUR OF BILL, notice of, 409-411 
( See “ Bills of Exchange.”) 

DISSOLUTION OF MARRIAGE, 109 seq. 

{Sec “ Divorce.”) 

DISTRIBUTIONS, Statute of, to what it applies, 87 
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DISTRIBUTION OF ASSETS, 

by executors and administrators, 297 
under bankruptcy, governed by lex fori, 311 

DIVORCE, 109 seq. 

of English marriage by foreign court, not recognised, 109 
unless where the parties arc domiciled within the jurisdiction of such 
court. 111 • 

for cause insufficient by English law. 111 

must notfcimpose disability to remarry, 103, 114 

by vows of chastity, 112 

divorced women, nationality of, 21, 35 

foreign decrees of nullity, 114 

nullity of marriage. 123 

jurisdiction of English Court to decree, 115 seq. 
requires English domicil, 115 

except m peculiar cases of ho tut fide residence, 118 seq. 
submission of the parties to the English Court, 110 
judgment of, on whom binding, 541 
jurisdiction as to a co-respondent domiciled abroad, 122 
jurisdiction as to judicial separation, 123 
Summary, 551 

DOCUMENTS, foreign, how proved, 497, 498, 504 
(See “ Procedure.”) 

DOMICIL, 48 seq . 
defined, 48 

distinguished from nationality, 21, (52 
and capacity, 70 
is a question of fact, 49 
of Origin, 49 

of origin follows- that of the father, 49 
except in certain eases, 49 

adheres until an independent domicil is acquired, 50 
reverts in transit u, 50 
by acquisition, 51 fteq. 

manner of acquiring, by factum and animus , 51 seq. 
indicia of, 55 seq,, (»(> seq. 
presumption of law as to, 57 
fallows residence required by office, 59 
requires voluntary residence, 5(5 
kinds of, 49 # 

mercantile, 65 
of infant, 50, (52 
of orphan, 50 
of married woman, 57, 58 
for testamentary purposes, 63 
election of, by French shareholder, 65, 143 
of foreign corporation, 136 seq. 
statutory or municipal, 63, 64 
residence necessary by office, 59 
of consuls and ambassadors, 59, 175 
of wife, in case of husband’s desertion, 115 
effect on capacity, 70 seq., 338 seq. 
marriage, 84 seq., 339 seq. 
movable successions, 252 seq. 

( See “ Property.”) 
marriage contracts, 312 seq . 
contracts, 339 
Summary, 547 

DOUBLE DOMICIL, impossibility of, 51, 52, 137 
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DOWRY, estates in, created by lex situs, 220 

DRAWER, of Bill of Exchange, liability of, 409 
(See “ Bills of Exchange.”) 


ELECTION, foreign heir, when put to, 215 4 

EMINENT DOMAIN, meaning of, 178 

ESSENTIALS, of contract, 367 seq. t 

(See “ Contract.") 

of marriage, depend on lex domicilii , 92 
(See “ Marriage.'*) 

ESTATE DUTY, 294 seq. 

ESTOPPEL, by judgment, 515 seq. 

EVIDENCE, admissibility and sufficiency of, depend *on lex fori, 351, 495 
statutes to facilitate taking, 503 
of foreign documents, 497, 498 
law, 499 seq. 

statute for ascertaining, 506 

EXECUTION, of process, generally for lex fori , 486 
(See “ Procedure.") 

EXECUTORS, 

right and title of, 267, 272, 275 

distribution by, 297 seq. 

foreign executor, how far recognised, 267 

must take out probate or administration here, 267 

foreign probate followed, 267, 274 

cannot transfer his title, 275 

when regarded as executor dc son tort , 278 

(See “ PROFERTY," MOVABLE, SUCCESSION TO.) 

EXECUTOR DE SON TORT, 278 
EXONERATION, of real estate situated abroad, 216 
EXPATRIATION, alleged right of, 5 

EXPERT, to prove foreign law, who is sufficient, 497, 500 
EXTRATERRITORIALITY, 165 # • 

FLAG, law of the, 382 seq., 392 seq. 

FOREIGN SUIT, when stayed, 545 

FORMALITIES, 

of contract, 349 seq. 

governed by lex loci celebrationis , 349. 

(See “ Contracts.”) 

FORMALITIES OF MARRIAGE, governed by lex loci celebrationis , 92 
(See “ Marriage.") 

FRAUDS, STATUTE OF, matter of procedure for lex fori, 350, 496 
FUNDS, 

settled in England, liable to succession duty, 287 

in stocks transferablo abroad, not liable to probate duty, 281 

GENERAL AVERAGE, how adjusted, 401, 402 
York and Antwerp rules as to, 403, 438 

GUARDIANS, foreign, how far recognised in England, 78 
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HERITABLE BONDS, SCOTCH, 
are real estate, 201 
descend to Scotch heir, 201 
when defeated by collateral security, 202 
exoneration of, 202, 216 

HIGH SEAS, torts committed on, 451, 459, 462 
crimes committed o % 470 

HOSTILE CHARACTER OF PRIVATE PROPERTY IN TIME OF 
\VfcR, 65 

HOTCHPOT, Scotch heir of English intestate not compelled to bring land 
into, 215 

HYPOTHECATION, 
of ship or cargo, 390 
by bottomry bond, 390 


ILLEGALITY, 

of contract, 358 seq. 
of performance, 359-362, 428 

ILLEGITIMACY, and succession, 86 
IMMOVABLES ( See “Property.”) 

INCAPACITY, 67 seq. 
theories as to, 68 
distinguished from prohibition, 68 
to act or contract, 69 
to marry, 70, 93, 338 seq. 

INCIDENTS OF CONTRACT, 377 seq. 

* { See “ Contract.”) 

INCOME TAX, deduction of premiums when paid to foreign insurance 
company, 135, 139 

INDEPENDENCE OF SOVEREIGN STATE, for the judicial cognisance 
of the Court 148, 161 

INDIAN CORPORATION, within Companies Act, 133 
INDORSEE OF BILL, title of, 413 seq . 

INDORS12M1JNT OF BILL, what sufficient, 410, 413 seq. 

INDORSER OF BILL, liability of, 409, 412 

(See “ Bill of Exchange.”) # 

INFANT, 

domicil of, 50, 62 
national status of, 19 

incapacity of, how far tested by the lex loci actus , 75 
how far by lex domicilii , 75 
guardianship of, 75 
jurisdiction of lex loci over, 75, 77 

jurisdiction over British infant wherever resident, 77 
INSURANCE, marine, proposed code of, 403 m., 444 seq. 

INSURANCE COMPANY, foreign, deduction of premiums from income-tax 
returns, 135, 139, 237 

INTENTION, necessary to a change of domicil, 54 
(See “ Animus Relinquendi.”} 

( See “ Domicil.”) 
of parties to contract, 369 seq. 

INTEREST, rate of, determined by lex contractus , 372, 408, 425 
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INTERPLEADER , 231 

foreign claimant in, how far subject to jurisdiction, 331 

INTESTACY, 

as to immovables, 212 
as to movables, 269 

(/See “ Property.”) 

IRISH PROBATES, effect of, in England, 278 * 


JUDGMENTS, 

foreign, how proved, 498 
obtained, pendente lite , 544, 545 
in personam , 511 se?., 516 
mode of enforcing, 511 

no merger of original cause of action, 512 c 

mode of pleading, 512, 513, 535-537 
examinable for excess of jurisdiction, 514 

or want of notice to defendant, 528-530 
or fraud, 520 

when inconsistent with natural justice, 526 
but not for mistake of law, 522, 525 
or fact, 531 seq. 
when defendant bound by, 515 
submission to jurisdiction, 518 

founded on local Statute of Limitations, no bar, 481 seq. 
in rem , 537 seq. 

conclusive against all the world, 538 

as to matter decided and grounds of decision, 539, 540 
but examinable for excess of jurisdiction, 514 
of fraud, 520, 541 
on status of persons, 541 seq. 
restraining proceedings in a foreign court, 545 
divorce and legitimacy, 542 
Summary, 573 

JUDICATURE ACTS, 

effect of, on assignability of clioscs in action , 248 
abolition of venue by, 325, 331 

practice under, as to service out of jurisdiction, 193, 229, 325 ^seq. 
( See tc Service of Writ.”) < 

JURISDICTION, 

as to immovables, 178 seq. 

( See “ Property ” (immovable).) 
as to movables, 226 seq. 

(See cc Property ” (movable).) 
as to contracts, 321 seq., 333 
as to torts, 448 seq. 

(See “ Contracts,” cc Torts.”) 
essential to validity of foreign judgment, 514 


KING’S PEACE, offences committed beyond the, 470 seq. 


LAW, foreign, how proved, 499 seq. 

(See .* Procedure.”) 

LEASEHOLDS, English, legitimacy of successor to, 221 seq. 
LEGACIES ( See “ Wills,” " Property.”) 
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LEGACY DUTY, 

estimated according to the lex domicilii of the legatee, 63, 284 scq. 
payable to government of domicil without regard to actual situation of 
estate, 284 

LEGALITY of contract, 358 seq . 
of performance, 359 scq., 428 

LEGATEE, capacity of, d^)cnds on the lex domicilii, 252 
LEGITIMACY, 84 seq. 

for purporo of succession to land, by lex situs and lex domicilii , 84 
of Scotch heirs, 85 

for purposes of succession to movables, depends on the lex. domicilii of 
the successor, 80 

succession to chattels real, 221 scq. 
estimating Legacy and Succession Duty, 89 
under the Statute of Distributions, 87, 88 
must not involve recognition of incest, 90 
operation of lex fori , 90 
statutory declaration of, 91 

» legitimacy of offspring and validity of marriage, 101 
foreign judgments on, 542 
Summary, 550 

LEGITIMATION, 

per 8ubsequens matrimonium , 80, 101 

depends on the lex domicilii of the father at the* time of birth, and at tho 
time of the marriage, 86, 87 

LEX CONTRACTUS, 337 scq. 

celebrationis , 337, 338, 343, 359 
solutionis , 424 seq. 

\Sce “ Contracts.”) 

LEX DOMICILII, 

how far it determines capacity or incapacity of the person. 70 seq., 338 
scq. 

legitimacy of legatee. 80, 87 

governs essentials and legality of marriage, 92, 98, 101 
no effect on transfer of movables, 243 
governs movable successions, 252 seq. 

assignments of movables on marriage, 312 
subjeeffbo ii^ontion and agreement of parties, 315 seq. 

LEX FORI, • 

governs procedure, 474 

priorities, 311, 480, 481 
evidence, 495, 500 

prescriptions and limitations, 481 seq. 
remedy, 491 

except where opposed by lex situs with respect to immovables, 205, 482, 
483 

LEX LOCI ACTUS, 

effect on capacity, 69, 339 

how far controlled by lex domicilii , 70 scq., 338 scq. 

LEX LOCI CELEBRATIONIS, 
effect on capacity, 69, 339 

governs forms and non-essentials of marriage, 92 
operation on marriage contracts, 313 seq. 
contracts generally, 338, 349, 369 

LEX LOCI SOLUTIONIS. 

(See “ Contracts.”) 
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LEX SITUS, 

governs as to immovables, 178 seq. 

(See “ Property *• (immovable).) 
effect of, on movables, 228 

transfer of movables, 239, 240 
(See “ Property ” (movable).) , ;:; 

LIABILITY, of defendant, not created by lex fop , 480, 488 
LIEN, on movables, how created, 246 

LIMITATION, f 

Statutes of, affecting immovables, 197 seq. 
generally governed by lex fori , 481 seq. 
judgment founded on foreign statute of, no bar, 482, 483 
LIS ALIBI PENDENS, 
when a good plea, 543 

no bar when prior action in foreign court, 544 

foreign judgment pronounced 'pendente lite , how«far available, 544 
LUNACY, foreign declaration of, 81 
LUNATIC, jurisdiction over, 78, 79 

foreign curator of, 78 ^ 

property of, 79, 81 

action by curator of, in what name brought, 82 

MARINE Insurance, proposed code of, 403 n. 9 444 seq. 

MARITIME LAW, 

general, as administered in England, 391 n. 9 395, 396 
its nature, 391, 395, 396, 460 
MARRIAGE, 

capacity for, 70 seq. 9 338 seq. 

(See “ Capacity.”) c 

dissolution of (See “ Divorce.”) 
essentials of, depend on lex domicilii , 92, 98, 101 
forms of, depend on the lex loci celebrationis , 92 
recognition of, by lex fori 9 98 
incestuous, not recognised, 93, 99, 100 
validity of, 94 seq. 
colonial marriages, 108 

with deceased wife’s sister, 99, 100, 101, 109 

statutory validity of marriages abroad, 103 seq. rv 

of first-cousins, 100 c 

of Mormons, 99 

of Parsed^, 98 

privilegia, 102 

prohibition of, by lex domicilii , 95, 102 

by law of forum dissolving former marriage, 103, 112 
acts of attainder, 102 
effect of, on immovables, 220 
movables, 312 
(See “ Property.”) 
contract, 313 seq. 

Summary, 551 

MARRIAGE ACT, ROYAL, 106 

MARRIED WOMAN, 
her right to sue, 477 
her domicil, when distinct, 57, 58 
when husband deserts her, 115 
her national status, 19, 20, 21 
her personal property, 312 

legacy to, paid to husband where no equity to settlement by lex domicilii, 
477 
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MASTER of ship, authority of, 392, 399 

MEASURE, 

of tortious act, 452 seq. 
of remedy, 456 seq. 
of damages, 452, 459 

MERCANTILE DOMICIL* 65 

MERCHANT SHIPPING ACTS, limitation of liability by, 460 seq. 

MINORS, • 

contracts by, 69, 338 
marriage of, 70, 339 seq. 

MISJOINDER, of party to action, 475 seq. 

MISTAKE, of law or fact, no ground for impeaching foreign judgment, 522> 
525, 531 seq . 

* • 

MOVABLES (Sec ‘‘ Property.*') 

MUNICIPAL LAW, particular application of, xxxvii 

NATIONALITY, 

definition of, xli, 1 

distinct from domicil, 21 

how determined by the common law, 1 

how modified by statute, 2 seq. 

in cases of union under one Crown, 9 

of children, 19, 20, 35, 36, 37, 43 

of wives, 19, 20, 21, 43 

on cession or abandonment of territory, 8 
hou* changed, 4 seq. 
statutes regulating, 2 seq. 
and status, 68 

acquired by private Act of Parliament, 14 
aliens born in England, 3 
allegiance, 4, 5 

how British subjects may cease to be such, 3, 41 

how far indissoluble, 4 

change of, by naturalisation abroad, 5 

natur^sation, effect of, 7 

separation mi united kingdoms, 11 

Summary, 547 

NATURALISATION OF ALIENS, 

under the Naturalisation Act, 1870, 15 seq . 

semble , does not give power of transmitting nationality, 18 

in British possessions, 18 

letters of denization, 17 

privileges conferred by, 15 

certificates of, 14, 15 

certificate of readmission to British nationality, 16, 42 
(See “ Nationality.”) 

NATURALISATION ACT (33 & 34 Viet. c. 14), 40 seq. 

NATURALISATION LAWS COMMITTEE, 1901, report of, 23 seq 

NATURE OF IMMOVABLE PROPERTY, 194 seq. 

(See ‘‘ Property.”) 

NATURE OF MOVABLE PROPERTY, 195, 226 acq. 

(See “ Property.”) 

NAVIGATION RULES OK MERCHANT SHIPPING ACTS, effect of, 460 
seq. 
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NEXT OP KIN, determined by lex domicilii , 86, 87 
NON-JOINDER OP PARTY TO ACTION, 475 seq. 

NOTICE OP DISHONOUR, what sufficient, 409 
(See “ Bills of Exchange.”) 

NOTICE TO DEFENDANT, essential to validity of foreign judgment, 528- 
530 i 

NOVATION, discharge of contract by, 436 

t 

PACKED PARCELS, contract by railway for carriage of, 363, 428 

PARTIES, to action, 475 seq. 

(See “ Procedure.”) 

PARTNERSHIP, foreign, 145, 146 

service of writ on, 132, 145, 146 t* 

jurisdiction to dissolve, 146 
bankruptcy of, 146 

PATENTS, torts to, 468 , 

PENALTIES, foreign judgments for, 513 

PERFORMANCE, 

of contract, 424. seq. 
illegality of, 358 seq., 428 seq. 

(See “ Contracts.”) 

PERILS OF THE SEA, by what law decided, 382 seq., 429 
PERSONS (See “ Nationality,” “ Domicil,” “ Capacity,” “ Status.”) 
PERSONAL EQUITY, enables Court to afTcct foreign land, 179, 185 seq. 
PERSONAL LAW, dependent on domicil, not on nationality, 67 
PERSONAL PROPERTY (See “ Movables.”) 

PERSONAL STATUS (See “ Status.”) 

PETITION OF RIGHT, not to affect colonial land, 182 
PLAINTIFF, right of, to sue, 475 

POLICY OP INSURANCE, how far incorporates foreign law, 401 seq. 
POWERS OF APPOINTMENT BY WILL, how to bo executed, 358 seq. 

PRESCRIPTION, 

as to immovables, 197 seq. 
generally, 481 seq. 

PRESENTMENT OF BILL OF EXCHANGE, sufficiency of, 409 
PRIORITIES, generally matter of procedure for the lex fori, 311, 480, 481 
PRIVATE INTERNATIONAL LAW, in earlier times, xxxvii seq. 
PRIVILEGIA, 102 

PROBATE, 266 

no extra-territorial effect, 271 
foreign, when followed, 267, 273 

(See “ Property ” (movable).) 

PROBATE AND ADMINISTRATION DUTY, 280 seq. 
imposed according to locality, 280 
(See “ Property ” (movable).) 

PROCEDURE, 474 seq. 

generally governed by lex fori , 474 
parties to the action, 475 seq. 
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PROCEDURE— 

title of plaintiff, 475 

foreign assignees, 476 
foreign administrators and executors, 477 
married women, 477 
security for costs, 478 
liability of defendant, 479 
liability not crcaftd by lex fori , 480, 488 
time within which action must be brought, 481 «eq . 

Engl^h Statutes of Limitations, 481 seq. 
foreigners controlled by lex fori as to limitations, 484 
suit and process, 486 

governed by lex fori, 48G 
set-off, 487 
execution, 489 

enforcement of personal liability, 490 
service of i$rit oilfc of tho jurisdiction, 491 seq. 
in cases affecting land, 193, 197 
as to movables, 229 
as to contracts. 325 
evidence, 495, 506 

requirements of Statute of Frauds, 496 
proof of foreign facts, 496 seq. 
documents, 497, 498, 504 
custom, 497 
judgments, 498 
law, 499 seq . 

Summary, 572 

PROCESS, 486 

(See “ Procedure.”) 

PROFITS OF FOREIGN COMPANY, when liable to income-tax, 135, 139, 
237 

PROHIBITION, distinguished from incapacity, 68 

PROMISSORY NOTE, assignability of, 417, 476 
(Sec “ Bulls of Exchange.”) 

PROPERTY, 178 seq. 

(A.) Immovable, 178 seq. 

«Hiris<Jictioii as to, 178 seq. 

belongs to forum situs, 179 

indirectly assumed by English Courts, 179 seq 
where there is an equity to be enforced, 179, J85 seq. 
arising out of trust or contract, 180 

foreign land and colonial land on same footing, 182, 183 
not repugnant to lex situs , 190 
and the defendant is justiciable, 188 
examples of equities enforced, 185 seq. 
actions in the forum situs , when restrained, 188 
no jurisdiction with respect to torts to, 191 
how far affected by abolition of venue, 187, 191 
service out of the jurisdiction of writ affecting, 193 
Summary, 555 
Nature of, 194 seq. 

depends on lex situs , 194, 195 

distinction between movables and personalty, 194-196 
Prescription and limitation of, 197 seq. 
depend upon the lex situs, 197, 200 
when governed by the lex fori, 198, 199 
Liabilities of, 200 seq . 

governed by lex situs , 200 
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PROPERTY—: -continued. 

even against the lex domicilii of a testator, 201 
subject to equities arising out of testator’s intention, 202 
Scotch heritable bonds, 201, 202 
Summary of incidents relating to, 556 
Transfer of, inter vivos , 205 seq. 
governed by lex situs , 205 
capacity to transfer, 205 
formalities of, 205, 206 

restraints upon, 206, 207 ^ 

Summary, 556 

Succession to, by will, 207 seq . 
governed by lex situs , 207 

aliter as to proceeds of, when sale good by lex situs , 185, 186 
subject to equities affecting devisee, 208 
arising out of testator’s intention, 208 

issue not directed to try validity of will ^>f foreign lands, 210 
lex situs and limitations, 210 
legitimacy of devisee. 211 

foreign lands not within 20 & 21 Viet. c. 77, 210 
Summary, 557 • 

Succession to, ab intestate* 212 seq. 

requires legitimacy by lex situs and lex domicilii , 84, 85, 212, 213 

governed generally by lex situs , 213 

equities affecting heir, 213 

liabilities depend on lex situs , 214 

right to exoneration, 216 

obligation of foreign heir to elect, 215 

proceeds of foreign lands, 216 

legitimacy for purpose of inheriting leaseholds, 221 seq. 
Summary, 557 

Assignment of, on bankruptcy, 217 seq. % 

effect of English Bankruptcy Acts, 217, 218 
obligation of bankrupt to assign foreign land, 218 
effect of foreign bankruptcy on English land, 219 
Assignment of, on marriage, 220 

lex situs prevails against lex domicilii , 220 
Summary, 558 
(B.) Movable, 

Jurisdiction, as to, 226 seq. 

chattels, real and personal, 226 •* 

movables and personalty distinguished, 194-?96, 226 

r^obilia sequuntur personam, 227 

qualification of maxim by locality in fact, 228 

general transmission of movables, by lex domicilii , 228 229 

particular alienations inter vivos , by lex loci , 229 

English practice, 229 

service out of the jurisdiction of writ affecting, 229 

local jurisdiction over, instances of, 230 

Admiralty procedure in rem , 230 

distress, 230 

interpleader, 231 

liability of, to income-tax, 2 32 

arising from trade or business in England, 232 

** residence ” in relation to income-tax, 232 seq. 

deduction of insurance premiums from income-tax, 238 

profits of foreign insurance companies, 237 

assessable profit distinguished from realised capital, 237 

Summary, 558 

Transfer of, inter vivos, 239 seq. 
by lex loci rei sites , 239, 240 
effect of law requiring actual delivery, 239, 248 
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PROPERTY — continued . 

regulation of, by lex loci rei sit<r, 241, 242 
unsupported by lex domicilii , 243 
effect of foreign judgment in rem, 244 

effect in England of assignment bj' foreign enactment, 246 
creation of possessory lien, 246 
assignment of chores in action , 248 scq. 

Summary, 5 59 

Succession to, 86, 87, 252 seq. 

Iw will, 252 
ah intestato , 209 

regulated by forum and lex domicilii , 252, 253, 260 
effect of change of domicil, 254 
formalities of will disposing of, 254, 257, 201 
capacity of testator, 250 
lex domicilii , alteration in, after death, 257 
wiljs valial by the Wills Act, 1801, 201 
construction of wills of movables, 204, 205 
foreign wills, probate of, 204, 260 
foreign grant followed, 207, 273 
• duty of personal representative. 275 

Scotch confirmation, effect of, 277 

right and title of personal representative. 207, 272, 275 

release by foreign representative, 279 

probate and administration duty, 280 \ 

double administration duty by lex sit ■ , 283 

succession and legacy duty, 284 scq. 

estate duty, 294 scq. 

distribution by executors and administrators, 297 
testamentary powers, execution of, 258 scq. 
m operation of power, 203 
Summary, 500 

Assignment on bankruptcy, 300 scq. 
effect of English bankruptcy, 301 
essentials of jurisdiction, 301- 303 
foreign residence, 303 

competing with foreign process. 304, 307 
effect of foreign bankruptcy, 308, 309 
title of assignees, 309 
assignability of choses in action, 310 
•• distribution of assets, 311 
Summary, 563 

Assignment on marriage, 312 scq. # 

governed by lex domicilii , 312 

subject to subsequent operation of lex fori f 313, 314 
conflict between lex loci and lex domicilii , 314 
agreement and intention of parties, 315-318 
change in matrimonial domicil, effect of, 318 
Summary, 564 

RAILWAY, foreign, law governing journey on, 426 

REGISTRATION OF CONTRACT, effect of necessity for, by foreign law, 434, 
435 

RELEASE, 

by executor or administrator, 279 
executed according to lex loci> 43 1 
of surety, 435 

REMEDY, 

governed by lex fori , 491 
(See “ Procedure.”) 
measure of, with respect to torts. 459 
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RENT- CHARGE, on foreign land, where recoverable, 187 

RESIDENCE, 

to affect domicil, must be permanent, 52, 53 
indicia of, 55 seq., 60 seq. 
involuntary, 56 

( See “ Domicil.”) 

bona fide, when sufficient to found jurisdiction for divorce, 118 seq. 
of corporations, 138 seq. 

RESTRAINING foreign action, 545 

SALE OF IMMOVABLES, 205 seq . 

SALE OF MOVABLES, 239 seq . 

(See “ Peopbety.”) 

SALE OF SHIP OR CARGO IN FOREIGN PORT, *390 seq. 

SALVAGE, how adjusted, 402 

SCOTCH HERITABLE BONDS, 
are real estate, 202 
descend to Scotch heir, 202 
when defeated by collateral security, 203 
exoneration of, 216 

SCOTCH PROBATES, effect of, in England, 277 

SECURITY FOR COSTS, 478 

SERVICE OF WRIT, 

out of the jurisdiction, 325 
in cases affecting land, 1 93 
movables, 229 
contracts, 325 seq . 
on foreign corporation, 129 seq . 
on head officer of company, 132 

SET-OFF, question of procedure for lex fori , 487 

SETTLEMENT, 

of English property, governed by English law, 313 
English, governed by English law, 313 

marriage, generally governed by law of matrimonial domicil, 
313 seq . * 

SHIP, British^ what is, 13 

cannot be owned by alien, 13 
sale of, in foreign port, 390 seq . 

SHIPMASTER, 

authority, 392, 399 
contract by, 390 seq . 

SHIPOWNER, liability of, for master's contracts, 390 

SLAVES, contract for sale of, 365 

SLAVE TRADE, not piracy by law of nations, 365 

SMUGGLING, contract in aid of, 362 

SOVEREIGNS, FOREIGN, 

may sue in English Courts, 147 

represent their States, 147, 148 

not usually given costs, 149 

when ordered to give security for costs, 153 

discovery by, 152, 162 

not liable to be sued, 152 
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SOVEREIGNS, FOREIGN — continued. 

unless privilege waived, 152 

by submission to the jurisdiction, 152 -*cq. 
but not by trading as private person, 154 
and not by acting in a private capacity, 154, 155 
in respect of English land. 157 
agent or trustee of, 158 

public property of, n<* liable to local jurisdiction, 157 
liability of property of foreign Sovereign. 150 

independence and sovereignty of, is for the Court's judicial cognisance, 
148, 161 

obligations of, when litigant, 162 
Summary, 553 

SOVEREIGN STATES. 

(See “ States. 5 ’) 

SOVEREIGNTY, AC^TS OF, create no civil rights or liabilities, 163, 454 
STAMPS, * 

on contracts and other instruments, 355 seq. 

^ on bills of exchange, 357 

STATES, FOREIGN. 

recognition of sovereignty of, 148, 161 
are bodies politic, 147 
and persons within Judicature Acts, 140 
may sue in English Courts, 140, 150 
in what name, 150 

may sue in English Courts, but not for international wrongs, 149 
not usually entitled to costs, 140 

but compelled to give discovery, 150, 162 
not liable to be sued, 152 

• how far privilege waived by trading as private person. 154 
or by acquisition of English land, 157 
or by acquiescence in the jurisdiction, 152 
public property of, exempt from jurisdiction, 157 
agent or trustee of, 158 
liability of property of foreign State, 159 
equities arising out of contract by foreign State, 1 59 
Summary, 553 

(And see “ Sovereigns.’ 5 ) 

STATUS,** . 

elements of, xxxvii, seq., 1, 48 

civil and political, 48 • 

distinguished, 48 
and capacity, 68 

of foreign guardians and curators, 75, 76 
of infancy, 75 

judgment on, effect of, 541 seq. 

STATUTE OF DISTRIBUTIONS, legitimacy under, tested by lex domicilii , 
87, 88, 253 
to what it applies, 87 

STATUTE OF FRAUDS, matter of procedure for the lex fori , 350, 496 
STATUTORY DOMICIL, objections to, 63, 64 
STOPPAGE IN TRANSITU, 246, 247 
SUCCESSION, 

to immovables by will, 207 seq. 

ab inte8tato , 212 seq. 
to movables by will, 252 seq. 
ab intestato , 212 seq . 
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SUCCESSION — continued . 
duty, 284 eeq. 

on foreign movables, not foreign land, 285 

not on proceeds of, or eharges on, foreign' land, 285 

rate of, depends on legitimacy by lex domicilii , 63, 252. 285, 294 

imposed without reference to local situation of estate, 282, 286 

by the government of the domicil, 282, 286 

(See “ Property.”) 

SURETY, release of, 435 f 

SYNDICS OF FOREIGN BANKRUPT, their right to sue, 309, 310 

TESTATOR, his will governed by lex domicilii , 252 seq. 
testamentary execution of powers, 258 seq. 

TITLE TO SUE, 

not generally affected by lex fort , 475 * o 

of administrator, 271 seq. 
of assignee of chose in action, 248 
of syndics of foreign bankrupt, 309, 310 

TORTS, 448 seq. 

jurisdiction over, 448 seq. 

to foreign land, 191, 448 
rules of venue, abolition of, 449 
personal, 450 

service out of the jurisdiction, 451 
measure of the wrong done, 452 seq. 
tested by lex fori and lex loci , 453 
wrong criminal, but not actionable by lex loci , 454 
committed beyond any municipal jurisdiction, 455 # 

measure of the remedy, 456 seq. 
by lex fori , 456, 457 
if actionable by lex fori , 458 
measure of damages, 459 
torts on high seas, 451, 459, 462 
under Merchant Shipping Acts, 460, 461, 463, 464 
international copyright, 465 seq. 

Copyright Act (1911), 466 
patents, 468 
Summary, 570 

TRANSFER, 

of immovables, 205 seq. 
of movables, 239 seq. 

(See “ Property.”) 

TRANSIT, 

complete, necessary to a change of domicil, 51 seq. 
if incomplete, causes domicil of origin to revert, 50 
(See “ DoMteiL," “ Abandonment.”) 
by sea and land, contract for, 403, 427 

TRANSITORY ACTIONS, nature of, 191. 323 

TRANSLATION, 

of foreign documents, 496 
of wills, 274 

TRESPASS, 

to foreign land, no jurisdiction as to, 191 
to person, 191 

TRUSTEES, must be within the control of the Court, 18^8 

TRUSTS, ENGLISH, successions under, liable to duty, 289 seq. 
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TRUSTS, 

of foreign land, not enforceable, 170 

except where trustees within the control of the Court, 188 
TUTORS, foreign, how far recognised in England, 7 5, 76 


VENUE, • 

origin of, 323 
abolition^of, 187, 325, 449 
Wills Acf (1861), 320 


WILLS, OP IMMOVABLES, 
governed by lex situ 207 
subject to equities affecting devisee, 208 
foreign heir, wh<gi put to his election, 208 
meaning oPtho word " child ” in devise, 210 
legitimacy of devisee, and lex domicilii , 2 1 1 

validity of, not directed to be tried, when lands without the jurisdiction, 
210 

(See “ Property ’’ (immovable).) 

WILLS, OF MOVABLES, 252 
probate of, 252 

forms and solemnities of. 254, 257, 261 

interpretation of. 264, 265 

execution of, 255 

duty on, 280 

validity of, 252, 253 

capacity of testator, 25G 

lexidomicil ii 9 alteration in, after death, 257 

foreign wills, probate of, 266 

foreign grant followed, 267, 273, 274 

duty of executor, 275, 276 

Scotch confirmation, effect of, 277 

testamentary power, execution by, 258 seq. 

(See Property ” (movable) ami Executor.") 
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Argles* Foreign Mercantile Laws and 
Codes In Force in the Principal States of 
Europe and America ° 

By Charles Lyon-Caen, Professeur agreg£ k la Faculte de Droit de Paris ; 
Professeur k l’Rcole libre des Sciences poliliques. Translated by Napoleon 
Argles, Solicitor, Paris. In 8vo, price 2 s. t sewed. 1877. 


Attenborough’s Recovery of Stolen Goods. 

By C. L. Attenborough, of the Inner Temple, Barrister-ai-La^ In 8vo, price 
7 s. bd. y cloth. 1906. 


Baldwin’s Law of Bankruptcy and Bills* 

of Sale. 

With an Appendix containing The Bankruptcy Acts, 1883 — 1890 ; General Rules, 
Forms, Scale of Costs and Fees ; Rules and Forms of 1902 under s. 122 ; Deeds 
of Arrangement Acts, 1887 — 1890; Rules and Forms; Board of Trade and Court 
Orders and Circulars ; Debtors Acts, 1869, 1878 ; Rules and Forms 1903—1908 ; 
Bills of Sale Acts, 1878—1891, etc., etc. By Edward T. Baldwin, M.A., of 
the Inner Temple, Barrister-at-Law. Tenth Edition, in Roy. 8vo, price 30$., 
cloth. 1910. 

“ .... Of course, everyone knows the work as the leading authority upon the sulfject with 
which it deals.” — Law Students' Journal, Aug. 7910. 

“. . . . Now a standard work. . . . The index is a model of completeness.” — Law Journal. 


Banning’s Limitations of Actions. 

With an Appendix of Statutes, Copious References to English, Irish, and American 
Cases, and to the French Code, and a Copious Index. Third Edition. By 
Archibald Brown, M.A. Edin. and Oxon., and B.C.L., Qxon., of (he Middle 
Temple, Barrister-at-Law.. Royal 8vo, price i6j., cloth. 1906. a * 

11 The work is decidedly valuable .”— Law Times. 

“ Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making his 
book a cunning treatise on the case-law thereon. The caseR have evidently been investigated with 
care and digested with clearness and intellectuality .” — Law Journal. 


Bar Examination Journal, Vols. IV., V., 

VI., VII., VIII., IX., and X. 

Containing the Examination Questions and Answers from Easter Term, 1878, to 
Hilary Term, 1892, with List of Successful Candidates at each examination, Notes on 
the Law of Property, and a Synopsis of Recent Legislation of importance to 
Students, and other information. By A. D. Tyssen and W. D. Edwards, 
Barrister s-at- Law. In 8vo, price i8x. each, cloth. 


Bar Examination Annual for 1894. 

In Continuation of the Bar Examination Journal.) By W. D. Edwards, LL.B., 
(of Lincoln’s Inn, Barrister-at-Law. Price 3 s. 
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Baty’s International Law in South Africa. 

Including the following subjects : — Contraband for Neutral Ports, Suzerainty, 
Passage of Troops over Neutral Territory, Conduct of Warfare, Annexation, 
Limited Companies irmhe War, with a Comparative Summary of the Transvaal 
Conventions of 1881 and 1S84. By Th. Baty, B.C.L., Barrister-at-Law. In 
Demy 8vo. 5 s. net. 1900. 

Six brief^ssa)rs on aspects of International Law are here presented touching the points arising 
lor settlement in South Africa. . . . The collocation of interesting fragments am) curious informa- 
tion is apparent, but principles are also enunciated, and the little work will lie of considerable valuo 
at the present epoch. . . Persons whose ideas of legitimate warfare have been shocked, and 

confused by the extraordinary language of some newspaper correspondents and the irrational 
attitude of part of the Press, will find in this book food for thought and reflection ; it ought to be 
widely read.” — L.aw Times. 

Bellewe* «Les Ans du Roy Richard le 

Second. 

Collect’ ensembl’ hors les abridgments de Statham, Fitzherbert et Brooke. Pet 
* Richard Bbllbwr, de Lincoln’s Inne. 1585. Reprinted from the Original 
Edition. In 8vo, price 3/. 3s. t bound in calf antique. 1869. 

" No public library in the world, where English law finds a place, should be without a copy of 
this edition of Bellewe.*' — Canada Law Journal. 

Bellot. Legal Principles and Practice of 

Bargains with Money-Lenders. 

Including the History of Usury to the Repeal of the Usury Laws, with Appendices, 
and containing a Digest of Cases, Annotated ; relating to Unconscionable Bargains, 
Statutes, and Forms for the use of Practitioners. Second Edition, enlarged. 
By 'Hugh II. L. Bellot, M.A., B.C.L., Barrister-at-Law. Royal 8vo. 587 pp. 
Price 21 s. 1906. 

Berwick’s Voet’s Commentary on the 

Pandects. 

New and Revised Edition of an English Translation. Comprising all the titles on 
Purchase and Sale — Letting and Hiring — Mortgages — Evictions — Warranty — and 
Allied Subjects; being Lib. XVIII., XIX., XX., XXI., and Tit. VII. of 
• Lib. Xf II. 0 By T. Berwick, of Lincoln’s Inn, Barrister-at-Law, Retired Judge 
of the District Court of Colomlx). In 8vo, price 24J. Gd. net, or rupees 18.50. 1902. 

Beven’s Law of Employers’ Liability and 

Workmen’s Compensation. 

Fourth Edition, much enlarged, and rc-arranged. By Thomas Beven, of the 
Inner Temple, Barrister-at-Lnw. In 8vo, price zis. 1909. 

Beven’s Negligence in Law. 

Being the Third Edition of “ Principles of the Law of Negligence,” re-arranged 
and re-written. By Thomas Bevkn, of the Inner Temple, Barrister-at-Law ; 
author of “ The Law of Employers’ Liability for the negligence of servants cruising 
injury to fellow servants.” Third Edition, in two volumes, royal 8vo, price 70*., 
cloth. 1908. 

. The above account is but a sketch of Mr. Heven** great work. It is impossible within the 
present limits to Rive an adequate idea of the variety of topics which are included, of the learning 
and patience with which they are discussed. Negligence may only be an aspect of the law ; but 
the treatment here accorded to it throws into prominence a host of question* of the utmost 
importance, both practically and theoretically. By hi* contribution to the due understanding of 
these Mr. Beven has placed the profession under a lasting obligation, an obligation which no reader 
of his work will fail to realize.” — Solicitors' Journal. 



STEVENS A* HAYNES, BELL .YARD, TEMPLE BAR. 


Bibliotheca Legit m. Catalogue of Law 

Books. 

Including all the Reports in the various Courts of Engird, Scotland, and Ireland ; 
with a Supplement to December, 1907. By Henry G. Stevens and Robert W. 
Haynes, Law Publishers. In l2mo (nearly 500 pages), price 2 s, 9 cloth net. 

e 

Blyth’s Analysis of Snell’s Principles of 

Equity. 

Founded on the Sixteenth Edition. With Notes thereon. By E. E. Blyth, 
LL.D., Solicitor. Tenth Edition, in 8vo, price 6s., cloth. 1912. 

44 Mr. Blyth’s book will undoubtedly be very useful to readers of Snell^ — Law Times . 

“ This is an admirable analysis of a good treatise ; read with Snell, this littldftbook will be found 
, very profitable to the student, ' — Law Journal. 

Brice’s Law Relating to Public Worship.* 

. With Special Reference to Matters of Ritual and Ornamentation, and the Means of 
Securing the Due Observance Thereof. And containing in extenso , with Notes and 
References, The Public Worship Regulation Act, 1874 ; The Church Discipline 
Act ; the various Acts of Uniformity ; the Liturgies of 1549, 1552, and 1559, 
compared with the Present Rubric ; the Canons ; the Articles ; and the Injunctions, 
Advertisements, and other Original Documents of Legal Authority. By Seward 
Brice, LL.D., of the Inner Temple, Barrister-at-Law. In one volume, 8vo, price 
2 8 j., cloth. 1875. 

Brice’s Ultra Vires : 

Being an Investigation of the Principles which Limit the Capacities, Powers, and 
Liabilities of Corporations, and more especially of Joint Stock Companies. By 
Seward Brice, M.A., LL.D., London, of the Inner Temple, one of His Majesty*s 
Counsel. Third Edition. Revised Throughout and Enlarged, and containing the 
United States and Colonial Decisions. Royal 8vo, price 381., cloth. 1893. 

11 It is the Law of Corporations that Mr. Brice treats of (and treats of more fully, and at the 
same time more scientifically, than any work with which we are acquainted), not the law of 
principal and agent ; and Mr. Brice does not do his book justice by giving it so vague a title/' — 
Law Journal. pt . 

Brice’s Tramways and Light Railways: 

Containing The Tramways Act, 1870, and the Board of Trade Rules and Regu- 
lations Relating to Tramways, with Notes ; and the Light Railways Act, 1896, 
and the Board of Trade Rules and Regulations relating to Light Railways, with 
Notes, and a Full Collection of Precedents. By Seward Brice, M.A., LL.D., 
London, one of His Majesty’s Counsel, Author of 44 A Treatise on the Doctrine of 
Ultra Vires,” &c., and B. J. Lbvekson, of the Inner Temple, Barrister-at-Law. 
Second Edition, in royal 8vo, price i8j. net, cloth. 1902. 

41 The Second Edition of Brice on Tramways and Light Railways has been revised and brought up 
to date by Mr. B. J. Leverson, and from a careful perusal of the contents it is evident that the work 
has been ably done. The main part of the volume, dealing in text-book form with the Law of 
Tramways and Light Railways, contains in 200 pages a. clear and accurate exposition of nearly 
every point of practical interest. The value of the book is increased by furnishing the statutes 
which form the second part of the volume with cross references to the earlier pages of the work. A 
full list of clauses, orders, and several useful forms, complete an indispensable book.” — Law Times. 

Briggs’ Law of International Copyright. 

With Special Sections on the Colonies and the United States of America. By 
William Briggs, LL.D., D.C.L., M.A., B.Sc., F.C.S., F.K.A.S. In 8vo, 
price 16s. 190 6* 
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Brooke’s (Sir Robert) New Cases in the 
time of Henry VIII.* Edward VI., and 
Queen Mary. 

Collected out of Brooke’s Abridgment, and arranged under years, with a table, 
together with March’s (John) Translation of Brooke’s New Cases in the time of 
Henry VIII., Edward VI., and Queen Mary, collected out of Brooke's Abridg- 
ment, and reduced alphabetically under their proper heads and titles, with a table 
of the principal matters. In one handsome volume, 8vo. Price 4/. 4X., calf 
antique. 1873. 

41 Both the original and the translation having long been very scarce, and the mispaging and other 
errors in March’s translation making a new and corrected edition peculiarly desirable, Messrs. 
Stevens and Haync^ have reprinted the two books in one volume, uniform with the preceding 
volumes of th^seriesof Early Reports ."— Canada Law Journal. 

‘Browne’s Practice Before the Railway 

Commissioners under the Regulation of 
Railway Acts, 1873 and >874: 

With the Amended General Orders of the Commissioners, Schedule of Forms, and 
Table of Fees: together with the Law of Undue Preference, the Lavuaof the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases. 
By J. II. Bai.kour Browne, of the Middle Temple, K.C. In one volume, 8vo, 
pri^e i8x., cloth. 1875. 


Browne on the Compulsory Purchase 
of the Undertakings of Companies by 
Corporations. 

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through 
Parlia^fbnt. # ByJ. II. Balfour Browne, of the Middle Temple, K.C. In 8vo, 
price 7 s. 6 </., cloth. 1876. 


Browne and McNaughton’s Law of Rating 
of Hereditaments in the Occupation of 
Companies. 

By ]. II. Balfour Browne, of the Middle Temple, K.C., and D. N. 
McNaughton, of the Middle Temple. Barristcr-at-Law. Second Edition, in 8vo, 
price 25^*, cloth. 1886. 


Buckley on the Companies (Consolida- 

tion) Act. 

The Law and Practice undfi the Companies (Consolidation) Act, 1908, and the 
Limited Partnerships Act, 1907. Ninth Edition. By The Right Hon. Sir llENKY 
Burton Buckley. In Royal 8vo, price 36.1., cloth. 1909. 

B 
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Cairns, Lord, Decisions in the Albert 

Arbitration. 

Reported by Francis S. Reilly, of Lincoln’s Inn, Barrister-at-Law, Parts I., 
41 ., and III., price 25 s. t sewed. 1872. 

C 

Campbell’s Compendium of Roman Law, 

Founded on the Institutes of Justinian ; together with Examination Questions 
Set in the University and Bar Examinations (with Solutions), and Definitions of 
Leading Terms in the Words of the Principal Authorities^. Second Edition. By 
Gordon Campbell, of the Inner Temple, M.A., late Scholar qf Exeter College, 
Oxford; M.A., LL.D., Trinity College, Cambridge; Author of “An Analysis of 
Austin’s Jurisprudence, or the Philosophy of Positive Law.” In One Vol., 8vo, 
price I2 j., cloth. 1892. 


Campbell’s Sale of Goods and Com- 

mercial Agency. 

Second Edition. By Robert Campbell, M.A., of Lincoln’s Inn, Barrister-at- 
Law; Advocate of the Scotch Bar, author of the “Law of Negligence,” etc* 
Second Edition, in one volume, royal 8vo, price 321., cloth. 1891. 

11 An accurate, careful, and exhaustive handbook on the subject with which it d^als. The 
excellent index deserves a special word of commendation Law Quarterly Review . 

11 We can, therefore, repeat what we said when reviewing the first edition— that the book is a con* 
tribution of value to the subject treated of, and that the writer deals with his subject carefully and 
fully.”— Law Journal. 


Campbell’s Law of Negligence. 

Second Edition. By Robert Campbell, of Lincoln’s Inn, Barristef,«at-Law, and 
Advocate of the Scotch Bar. In 8vo, price I2J., cloth. 1879. * 

I 

Catalogue, A, of the Reports in the 
Various Courts of the United Kingdom of 
Great Britain and Ireland. 

Arranged in Chronological Order. By Stevens & Haynes, Law Publishers. In. 
small 4to, price 2*. net, cloth, beautifully printed, with a large margin, for the 
special use of Librarians. 


Chaster’ s Local Legislatures. 

A Scheme for full Legislative Devolution for the United Kingdom on Constitutional! 
lines, being a Supplement to “Executive Officers.” By A. W. Chaster, of the 
Middle Temple, Barrister-at-Law. In 8vo, price is. net . 1906. 
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Chilcott’s, Bourchier-, Administration of 

Charities. 

Under the Charitable Trusts Acts, 1853-1894, Local Government Act, 1894, and 
London Governmenf Act, 1899. By Thomas Bourchibr-Chilcott, of the 
Middle Temple, Barrister-at-Law. Third Edition, in 8vo, price 28 x., cloth. 191a, 

"The learned author has thoroughly revised the whole work, and has brought it well up to data* 
There is ah excellent index, a matter of great importance in a work of this kind, where the aub* 
iect is dealt with in the way of annotated statutes/' — Law Times. 

“ The work is a useful guide in matters relating to charitable trusts/* — Solicitors* Journal* 

"... All concerned in the Administration of Charities will find in Mr. Bourchier-Chilcott's work 
a clear and trustworthy statement of their powers and duties/'— Law Journal . 

Chilcott’s^ Bourchier-, Law of Mortmain. 

By ThonAs Bou rch i rr-C h i lcott. Barrister -at- Law, Author of “Administration 
of Charities.” In demy 8vo, price 12 s. 6 d. 

1 1 As supplementary to the subject of the administration of charities, which has been already 
dealt with by the author, this work is now published, Both Mortmain and Charitable Uses Acts 
of sS88 and 1891 are exhaustively annotated, while an excellent index, an item of no small 
importance, will render reference an easy matter. It is undoubtedly a book that should prove 
distinctly useful to practitioners.” — Law Times. 

Choyce’s Practice of the High Court of 

Chancery. 

With the Nature of the several Offices belonging to that Court. And the Report*, 
of many Cases wherein Relief hath been there had, and where denyed. In 8vo f 
price 2/. 2s. , calf antique. 1870. 

"This volume, in paper, type and binding (like 1 Bellewe's Cases') is a facsimile of the antique* 
edition. All who buy the one should buy the other.” — Canada Law Journal . 

Clarke's Law of Extradition 

And the Practice thereunder in Great Britain, Canada, the United States, and 
Fiance ; with the Conventions upon the subject existing between England and 
Foreign Nations, and tlte Cases decided thereon. By Sir Kdwakd Clarkk, Knt., 
K.C., Her Majesty's Solicitor-General, 1886*1892 ; formerly Taucred Student of 
Lincoln's Inn. Fourth Edition. Prepared by the Author, and E. Pkhcival 
Clarke, B. A., of Lincoln’s Inn, Barrister-at-Law. In 8vo, price 25*., cloth. 1903. 

"Sir Edward Clarke has prepared a fourth edition of his admirable treatise oil the I*aw tA 
Extradition with the assistance of his son, Mr. E. Percival Clarke, of Lincoln’s Inn, who is, in fact, 
mainly responsible for it. . . . The book worthily maintains its reputation as the standaid authority 
on the subject.” — Law Times. 

"A new edition of this standard work is welcomed, and the joint effort of the author and his son 
fully sustain its established reputation as the most authoritative and complete work on its subject.*' 
— Law Journal. 

Pitt Cobbett’s Leading Cases and Opinions 

on International Law 

And various points of English Law connected therewith, Collected and Digested 
from English and Foreign Reports, Official Documents, and other sources. With 
Notes containing the views of the Text -writers on the Topics relerred to, Supple- 
mentary Cases, Treaties, and Statutes. Third Edition, Volumes I. and If., in 8vo, 
cloth. Price 15*. each volume. By Pitt Cobbett, M.A., D.C.L. (Oxon.). 

Vol. I. “Peace,” 15*. 

Vol. II. “ War and Neutrality,” 15J. 

The above two volumes, if taken together, may be had at 20/. net. 

"The book is well arranged, the materials well selected, and the comments to the point. Much 
will be found in small space in tins book.” — Law Journal. 

“The notes are concisely written and trustworthy The rebder will learn from them a 

great deal on the subject, and the book as a whole seems a convenient introduction to fuller 
and more systematic works."— Oxford Magazine. 
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Cohen’s Trade Union Law. 

Third Edition. By Herman Cohen, of the Inner Temple, Barrister-at-Law. 

“ This, the third edition, has been practically re-written, and the volume should be of considerable 
value to all those who need to refer to it.” — Liverpool Daily Poet and Mercury . 

m 

Cooke’s (Sir Q.) Common Pleas Reports 
in the Reigns of Queen Anne and Kings 
George I. and II. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre’s MSS. by Mr. Justice Nares, edited by Thomas 
Townsend Bucknill, of the Inner Temple, Barrister-a^Law. In 8vo, price 
3/. 3^., calf antique. 1872. • 

• “ Law books never can die or remain long dead so lone as Stevens and Haynes are willing to 
continue them or revive them when dead. It is certainly surprising to see with what facial 
accuracy an old volume of Reports may be produced by these modern publishers, whose good taste 
is only equalled by their enterprise.” — Canada Law Journal . 

Cooke and Harwood’s Charitable Trusts 

Acts, 1853, 1855, i860. 

The Charity Commissioners’ Jurisdiction Act, 1862 ; the Roman Catholic Charities 
Acts; together with a Collection of Statutes relating to or affecting Charities, 
including the Mortmain Acts, Notes of Cases from 1853 to the present time. Forms 
of Declarations of Trust, Conditions of Sale, and Conveyance of Charity Land, and 
a very copious Index. Second Edition. By Hugh Cooke and R. G. Harwood, 
of the Charity Commission. In 8vo, price 1 6s. , cloth. 1867. s 

Copinger’s Law of Copyright 

In Works of Literature and Art ; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Designs ; together with International and 
Foreign Copyright, with the Statutes relating thereto, and References to the 
English and American Decisions. By Walter Arthur Copinger, of the 
Middle Temple, Barrister-at-Law. Fourth Edition. By J. M. Easton, of the 
Inner Temple, Barrister-at-Law. In Royal 8vo, price 361., cloth. 1904. 

“ Mr. Copinger’s book is very comprehensive, dealing with every branch of hiff'Nubject, and 
even extending to copyright in Foreign countries. So far as we have examined, we have found all the 
tecent authorities noted up with scrupulous care, and there is an unusually good index. These 
are merits which will, doubtless, lead to the placing of this edition on the shelves of the members 
of the profession whose" jusiness is concerned with copyright ; and deservedly, for the book is one 
of considerable value." — Solicitors’ Journal. 

Copinger’s Tables of Stamp Duties from 

1815 to 1878. 

By Walter Arthur Copinger, of the Middle Temple, Esquire, Barrister-at- 
Law ; Author of “ The Law of Copyright in Works of Literature and Art,” “ Index 
to Precedents in Conveyancing,” “ Title Deeds,” &c. In 8vo, price 2 s. 6 d., cloth 

1878. 

Copinger’s Abolition of Capital Punish- 

ment. 

Embracing more particularly an Enunciation and Analysis of the Principles of 
Law as applicable .to Criminals of the Highest Degree of Guilt. By Walter 
Arthur Copinger, of the Middle Temple, Esquire, Barrister-at-Law, In 8vo, 
price is net, sewed 4 . 1876. 
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Copinger’s Title Deeds: 

Their Custody, Inspection, and Production, at Law, in Equity, and in Matters of 
Conveyancing, including Covenants for the Production of Deeds and Attested 
Copies ; with an Appeftiix of Precedents, the Vendor and Purchaser Act, 1874, &c., 
&c.,&^ By Walter Arthur Cofinger, of the Middle Temple, Barrister-at- 
Law ; Author of “ The Law of Copyright ” and “ Index to Precedents in Con- 
veyancing.® In one volume, 8vo, price 14J., cloth. 1875. 

CotterelFs Latin Maxims and Phrases. 

Literally Translated. Intended for the use of Students for all Legal Examinations. 
Third Edition. Interleaved. By J. N. Cottf.rkll, Solicitor. In 8vo, price $s . , 
cloth. 1913. 

“ The book seems admirably adapted as a book of reference for students who come across a Latin 
maxim in theii#eading ." — Law Journal. 


Craies’ Statute Law. 

* Founded on Hardcastle on Statutory Law. With Appendices containing 
Words and Expressions used in Statutes which have been judicially or statutably 
construed, and the Popular and Short Titles of certain Statutes, and the Inter- 
pretation Act, 1899. By William Feildkn Craik M.A., of the Inner Temple 
and Western Circuit, Barrister at- Law. 

Second Edition. Royal Zvo. Price 28j., Cloth. 1911. 

**.... Perhaps a book of this kind was never needed so much as at the present time, when the 
Legislature has seen fit to pass enuct inents that, to suy the least, are ill drawn, and are further 
complicated by legislation by reference. Both the profession and students will find this work of great 
assistance as a guide in that difficult branch of our law, namely the construction of Statutes. — 
Law Times. 

“ This new edition of Hard castle bears signs of the painstaking research and careful arrangement 
which we expect and get from Mr. Craies.” — Law Journal. ...... . 

“ This is a carefully edited edition of a work of considerable value. The editor having prepared 
the second edition is familiar with his subject, and we find throughout the book the recent decisions 
and dicta on the subject very neatly inserted.” — Solicitors' Journal. 

Criminal Appeal Reports. 

Dealing (exclusively) with the whole of the Cases in the new Court of Criminal 
Appeal, both those before the single Judge thereof and I hose before a full Court. 
They will, therefore, include not only arguments on points of Law anti 1 RAC I ICE 
(such as those with which the Court for Crown Cases Reserved dealt), but also 
accounl%of hearings on questions of Fact and Sentence. The price of the volume 
to Subscribes (prepaid) will be 25*., not prepaid the price is 30*. ; that of the 
separate parts will vary according to the size. Vol. IX. is now in progress. Edited 
by Herman Cohen, Barrister-at-Law, Editor of the 13^ Edition ot “ Roscoe s 
Criminal Evidence,” and of “ The Criminal Appeal Act, 1907” 

Cunningham and Mattinson’s Selection 

of Precedents of Pleading 

Under the Judicature Acts in the Common Law Divisions. With Notes explanatory 
of the different Causes of Action and Grounds of Defence ; and an Introductoiy 
Treatise on the Present Rules and Principles of Pleading as illustrated by the ^various 
Decisions down to the Present Time. By J. Cunningham and M. W. Mai i inson. 
Second Edition. By Mii.es Walker Mattinson, of Grays Inn, Barnster-at. 
Law, and Stuart Cunningham Macaskir, of Grays Inn, Barnsier-at-l.aw. 
In 8vo, price 28^., cloth. 1884. 

Cunningham’s Reports. 

rmaxuurHAM’s (T ) Reports in K. B., 7 to 10 Geo. II.; to which 1* prefixed 
^Proposal for rendering P the Laws of England clear and certain, humbly offered 
to the Consideration of both Houses of Parliament. Third edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-Law. In 8vo, 1871, 
price 3/. 3*., calf antique. 
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Darling’s Scintillae Juris and Meditations 

in the Tea Room. 

By the Hon. Mr. Justice Darling. With ColophofP by the late Sir Frank 
Lockwood, Q.C., M.P. Price 5 s. net. 1902. # 

“ ‘ Scintillate Juris* is that little bundle of humorous essays on law and cognate matters which, 
since the day ot its first appearance, some years ago, has been the delight of lega0 circles. . . , 
It has a quality of style Which suggests much study of Bacon in his lighter vein. Its best essays 
would not be unworthy of the Essays, and if read out, one by one, before a blindfolded.cMMMfroMr, 
might often be assigned to that wonderful book ." — Daily Anus, 

Deane’s Principles of Conveyancing. 

An Elementary Work for the use of Students. By Henry C. Deane, of Lincoln’s 
Inn, Barrister-at-Law, sometime Lecturer to the Incorporated Layr Society of the 
United Kingdom. Second Edition, in one volume, 8vo, price i8j., cloth. 1883. 

De Bruyn’s Opinions of Grotius 

As contained in the llollandsche Consultatien en Advijsen. Collated, translated, 
and annotated by D. P. de Bruyn, B.A., LL.B., Ebden Essayist of the University 
of the Cape of Good Hope ; Advocate of the Supreme Court of the Colony of the 
Cape of Good Hope, and of the High Court of the South African Republic. With 
Facsimile Portrait of Hugo de Groot. In I Vol., 8vo, price 4<w., cloth. 
1894 - 

Debt Recovery. 

A simple guide to County Court Actions, with full Scale of Fees, Just qut. In 
crown 8vo, price is. net. 

Devonshire and Samuel on Land Values 

Duties. 

Being an Examination of Part I. of the Finance (1909-10) Act, 1910, and the other 
Sections of that Act relating to Land Values Duties. By George H. Devonshire, 
of Lincoln’s Inn, and Frank V. Samuel, of the Inner Temple, Barristers-at-Law. 
In royal 8vo, price 2 is. net, with Supplement containing the Amendment^ contained 
in Part I. of the Revenue Act, 1911 ; the Rules for the Coliectifn ot Increment 
Value Duty or the “ proper proportion ” of such Duty ; and the Rules as to appeals 
(1) to the Referee and (2) to the High Court. Being a Supplement to the First 
Edition of “ DevonSiire and Samuel’s Duties on Land Values,” dealing with the 
above matters, and containing additional Forms issued under the Finance (1909-10) 
Act, 1910. The Supplement can be had separately, price 51. net. 

Devonshire and Samuel on Reversion 

Duty, 

Being an Examination of the Relevant Sections of the Finance (1909-10) Act, 1910/ 
and the Revenue Act, 1911, with Notes, Forms and Reported Decisions. By 
George H. Devonshire, M.A , of Lincoln’s Inn, and Frank Samuel, M.A., of 
The Inner Temple, Barristers*at-Law. Price 35. net. 

Duncan’s Mercantile Cases for the Years 

1885 and 1886. 

Being a Digest of the Decisions of the English, Scotch and Irish Courts on Matters 
Relating to Commerce. By James A. Duncan, M.A., LL.B., Trinity College, 
Cambridge, and of the Inner Temple, Barrister-at-Law. In 8vo, price I2r. 6d. t 
cloth. 1886—7. 
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Easton’s Law as to the Appointment of 

New Trustees. 

With Appendices containing Forms and Precedents and Material Sections of the 
Trustee Act, 1893, and the Lunacy Acts, 1890 and 1891. By J. M. K ASTON, of 
the lifter Temple, Barrister-at-Law. In 8vo, price 7 s, 6 d,% cloth. 190a 

M . . . A. Easton has devoted great ability and learning to a treatise on this one subject, and 
saved all who may in future be wise enough to consult his work the labour of searching through many 
other more ponderous tomes for what they will most likely find here more fully considered. . Mr* 
Easton has not only carefully examined the cases to discover and expound what has been oeaaeo, 
but he has shown great ingenuity in imagining what difficulties majj arise, and sagacity m applying 
principles to their solution. The book is very complete, and contains some useful precedents, ana 
the material sections ot the Trustee Act, 1893, and the Lunacy Acts, 1890 and L,mw 

Magazine and Remew. 

“ Into one compact volume the author has collected the whole of the information on this subject . 

. . . and thou* who^quire information on this subject will find Mr. Easton's book a valuable ata. 
—Law Times, 

** This is a useful book on an important subject, the law cf which— though often supposed to bj 
simple — is in reality full of pitfalls. ... Mr. Easton has done his work well, and his treatment ot 
his subject is practically exhaustive ." — Law Journal \ 

14 Mr. Easton has turned out a treatise of exufcme practical utility, well arranged, exhaustive 
and reliable.” — Saturday Remew, 

Edwards’ Compendium of the Law of 

Property in Land. 

For the use of Students and the Profession. Hy WILLIAM DOUGLAS EDWARDS, 
LL.B., of Lincoln's Inn, Barrislcr-nt-Law. Fourth Edition, price aor., doth. 
IQO4. 

•' This 1-oolc has rapidly become popular, and may now we think fairly climnj 0 be to the present 
generation what 1 Burton's Compendium was to our forefathers. Law journal. 

« n ow however 1 Edwards ‘ is once more thoroughly up to date, and we hope that the 
Fourth Edition wtlT have as rapid a sale a. the two first ed ft ions. It ts unnecessary for u. to wrtt. 
at length about the excellences of the work. . . . —Law JVates. 

that the merits of the book are appreciated. — Solicitors Journal. ....... 

“ So excellent is the arrangement that we know of no belter compendium upon the subject of which 
it treats ." — Law Times . ... , 

..VW consider i, one of the best works published on Real Property Law. -Law StuJ.at. 

^Th^autbor has the merit of being a sound i.wye r. a me rit pert.aps not always possessed by 
the authors of legal text-books for students."- Law Quarterly Kevuy. 

Elliott’s Newspaper Libel and Registra- 

tion Act, 1881. 

In 8vo, price 4^. 6 d,% cloth. 1884. 

Evans* Theories and Criticisms of Sir 

Henry Maine. 
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Eversley and Craies* Marriage Laws of 

the British Empire, 

^ INDER Eversley, of the Inner Temple, Recorder of Sudbury, 
and William Feilden Craies, of the Inner and Midffie Temples, Barristers-at- 
Law. In royal 8vo, price 22s. 6 ef, cloth. 1910. 

* Th® publication of this work fills a decided want, and the Authors are to be congratulated upon 
this volume, dealing as it does with a distinctly complex subject-matter. . . Times . 

Eversley’s Domestic Relations. 

Including Husband and Wife : Parent and Child : Guardian and Ward : Infants 1 
and Master and Servant. By William Binder Eversley, B.C.L., M.A., of the 
•PST ^ em P^ e » Barrister-at-Law. Third Edition, in royal 8vo, price 381., cloth. 1906. 

. ," e ® rc Rlfrd *° *®®, a second edition of Mr. Eversley’s useful work. There is a convenience in 

navmg the various subjects of which it treats collected in one volume, white at the same time each 
is handled with such fulness as to give the reader all the information he could eftpect in a separate 
volume. Mr. Eversley states the law with the most painstaking thoroughness, and has made an 
exhaustive survey of all the relevant statutes and cases. . . . Great care has been taken to make 

the present edition complete and accurate, and a very full index adds to its utility.'* — Solicitors r 

Finlason’s Queen v. Gurney and others 

In the Court of Queen’s Bench before the Lord Chief Justice Cockburn. With 
Introduction, containing History of the Case, and Examination of the Cases at Law 
and Equity applicable to it. By W. F. Finlason, Barrister -at- Law. In 8vo, 
price lor. 6 d %t cloth, 1870. 

Foa’s Law of Landlord and Tenant. 

By Edgar Foa, of the Inner Temple, Barrister-at-Law. Fourth Edition, price 
30J. cloth, 1907. * 

Foote’s Private International Jurispru- 

dence 

Based on the Decisions in the English Courts. By John Alderson Foote, one 
of His Majesty’s Counsel ; Chancellor’s Legal Medallist and Senior Whewell 
Scholar of International Law, Cambridge University, 1873 ; Senior Student in 
Jurisprudence and Roman Law, Inns of Court Examination, Hilary Term, 1874. 
Fourth Edition. In the press. By Coleman Phillipson, M.A.,*LL.D. & 
Litt.D., of the Inner Temple, Barrister-at-Law. In roy. 8vo, cloth.® 1913. 

“ • .• • • This excellent work on private international law is now well known throughout the Profession, 
and its assistance to iawvers who have to deal with the difficult questions that arise on the subject 
is undoubted. The * continuous summary ’ which appears throughout, and is reprinted in extenso 
at the end of the volume, is a valuable guide to the reader, an will enable him to get a good grasp 
of a subject which is both difficult and complex.”— Law Time** 

Forbes’ Law of Savings Banks since 1878. 

With a Digest of Decisions made by the Chief Registrar and Assistant Registrars of 
rnendly Societies from 1878 to 1882, being a Supplement to the Law relating to 
Trustee and Post Office Savings Banks. By U. A. Forbes, of Lincoln’s Inn, 
Barrister-at-Law. In demy i2mo, price 6j., cloth. The complete work can be had. 
pnce iqj. 6 d. 1884. 

Forbes’ Statutory Law relating to 

Trustee Savings Banks (1863—1891). 

Together with the Tr«tsury Regulations (1888—1889), and the Scheme for the 
Appointment of the Inspection Committee of Trustee Savings Banks. By 
Urquhart A. Forbes, of Lincoln’s Inn, Esq., Barrister-at-Law, Author of “The 
Law Relating to Savings Banks ” 5 the “ Law of Savings Banks since 1878 ” ; and 
joint Author of The Law Relating to Water.” In demy iamo, price 5 s, 1892. 
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Ford on Oaths, for use by Commissioners 

for Oaths 

And all Persons Ai^orised to Administer Oaths in the British Islands and the 
Colonies, containing Special Forms of Jurats and Oaths — Information as to 
Affidavits, Affirmations and Declarations — Directions for the Guidance of 



^ _ .... to 

administer Oaths, as affected by the Commissioners for Oaths Acts, 1889, 1890, 
1891, and other Statutes, and by Rules of Supreme Courts of England and Ireland ; 
with Notes of Recent Decisions. Eighth Edition. By Frederick Hugh Short* 
Chief Clerk of the Crown Office, King's Bench Division, In crown 8vo, price 
3 s. net. 

# 0 

Frost’s Law and Practice relating to 

Letters Patent for Inventions. 

With an Appendix of Statutes, International Convention, Rules, Forms, and 
Precedents, Orders, etc. By Robert Frost, B.Sc. (Lond.), Fellow of the 
Chemical Society; of Lincoln’s Inn, Esquire, Barri-.. -at-Law. Fourth Edition 
in 2 vols., royal 8vo, price 385., cloth. 1912. 

4t It is about seven years since we had the pleasure of .. . icing Mr. Frost’s work on Patent Uw, 
and formed the opinion that its success would he secured by its undoubted merit. In the time that 
has elapsed ‘ Frost on Patents * has taken its place securely as the leading text book on the subject. 
... To all, whether lawyers or patent agents, who require assistance in the Jaw of patent* 
Mr. Frost’s book will be welcome as a mine of valuable and accurate information. —/.«»«* / 

M Mr. Frost has in this second edition produced a most admirable and exhaustive treatise on tlw 
Patent Law of the United Kingdom. ... It is a work of well-directed industry from the pen of 
one versed in this important branch of the law. and there are few questions ariatng in pa|«nt law 
and practice on which adequate information and a complete collection of the authorities, will not : be 
found within this volume. ... We congratulate Mr. 1-rost on having produced a very important 
addition to our law text books .” — Law Journal. , . . 

" When the first edition of this work appeared, more than seven years ago wej u! 
able to speak of it in favourable terms, and the opinion which we then umued may 
greater emphasis with respect to this second edition, which leaves , ‘ tt “ * 0 Jj elth The 

statement of the law nnd practice or as a monument of the author s industry audacuirai.).... The 
net result of our examination of the book « lo us that lt ,s one for whlch thc profession will 

very properly be grateful.” — So/ictiors' Journal. 

Front’s Patents and Designs Act, 1907. 

With Rulft and Forms, &c. By Robert Frost, B.Sc. ( 1 -ond.), Fellow of the 
Chemical Society; of Lincoln’s Inn, Es<i., Barrister - at - Law. In royal 8vo, 
price iojt. , cloth. 1908. # 

Gibbs’ Case of Lord Henry Seymour’s 

Will (Wallace v. The Attorney-General). 

Reported by Frederick Weymouth CJibbs, C.B., Barrister-at-Law, late Fellow 
of “frinity College, Cambridge. In royal 8vo, price tor., cloth. 1877. 

Godefroi & Shortt’s Railway Companies. 

_ riauses the Lands Clauses, the Railways Clauses 

wUh^Notw^of^as^oiT'alMhe'sections^brouBht^wn^^the 

^wi^^^vi^^ ^olherma^ Ac. 



John 

cloth. 


1869. 
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Greenwood & Martin’s Magisterial and 

Police Guide : 

Being the law relating to the Procedure, Jurisdiction, and ^Duties of Magistrates and 
Police Authorities, in the Metropolis and in the country, with an Introduction show- 
ing the General Procedure before Magistrates both in Indictable and Summary 
Matters. By Henry C. Greenwood, Stipendiary Magistrate for theftlistrict of the 
Staffordshire Potteries; and Temple Chevalier Martin, Chief Clerk to the 
Magistrates at Lambeth Police Court, London ; Author of “ The Law of Mainten- 
ance and Desertion,” 44 The New Formalist,” etc. TJiird Edition. Including the 
Session 52 & 53 Viet., and the cases decided in the superior courts to the end of the 
year 1889, revised and enlarged. By Temple Chevalier Martin. In 8vo, 
price 32J. , cloth. 1 890. 


Griffith’s Married Women’s Property 

Acts; 1870, 1874, 188a and 1884. 

With Copious and Explanatory Notes, and an Appendix of the Acts relating to 
Married Women. By Archibald Brown, M.A., Edinburgh and Oxon., and 
the Middle Temple, Barrister-at-Law. Being the Sixth Edition of The Married 
Women’s Property Acts. By the late J. R. Griffith, B.A. Oxon., of Lincoln’s 
Inn, Barrister-at-Law. In 8vo, price 9 s. t cloth. 1891. 


Handbook to the Intermediate and Fina 

LL.B. of London University. 

Pass and Honours. Including a complete Summary of 4 * Austin’s Jurisprudence,” 
and the Examination Papers of late years in all branches. By a B.A., LL.B. 
(Lond.). Second Edition, in 8vo, price 6j., cloth. 188 9. 


Hanson’s Death Duties. 

Being the Sixth Edition of the Acts relating to Estate Duty, Financt?? Probate, 
Legacy, and Succession Duties. The Finance Acts, 1894, 1896, 1898, 1900, 1907, 
J909-10; with Rules. The Revenue Act, 1911 ; Legacy Duty Act, 1796; Stamp 
Act, 1815 ; Successful Duty Act, 1853 ; Customs and Iuland Revenue Act, 1880 
and 1881 ; with Notes to the various Acts. An Appendix and a full Index. By 
Alfred Hanson, of the Middle Temple, Esq., Barrister-at-Law, Comptroller 
of Legacy and Succession Duties. Sixth Edition by F. H. L. Errington, M.A., 
Barrister-at-Law. In 8vo, price 36*., cloth. 1911. 

“The Fifth* Edition of this deservedly well-known text-book has been carried out with much 
care, and many improvements by Mr. Errington, Sir Lewis Dibdin being now otherwise occupied 
with official duties .... And by way of a more complete consecutiveness, all the Acts are 
printed without notes at the end of this part, with marginal references to the pages at which the 
sections are treated in detail. This arrangement will much improve the usefulness of the book for 
the busy man, who does not appreciate that form of original research, which reaches its highest 
perfection in the brains of experts in Bradshaw. The Amending Acts and new decisions appear to be 
fully incorporated, and will combine with the new arrangement 10 make the book most acceptable to 
the profession.” — Solicitors' Journal . 

“ Seven years have elapsed since the last Edition of Hanson was published, and the profession 
will welcome this new edition not less cordially than its predecessors .... The plan of 
separating the sub-sections of the Acts, which led to confusion, has been abandoned, and the differ- 
ence between the type of the Statutes and the notes has been made greater. The reputation of the 
work of a leading authority on a complicated subject is fully maintained." — Law Journal . 

“ . . . . Since the last Edition there have been two Amending Acts dealing with estate duty, and 
a large number of cases decided by the courts, all of which have been duly incorporated in the text. 
All tne Acts relating to estate duty have been printed together as a whole — a convenient arrange- 
ment. The book may well be described as the leading work on the Death Duties.”— Lanv Times, 
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Harris’ Illustrations in Advocacy, 

With an Analysis of the Speeches of Mr. Ilawkinsi, Q.C. (Lord Brampton) in the 
Tichborne Prosecution for Perjury. (A study in Advocacy.) Also a Prefatory 
Letter from the Right Hon. Lord Brampton. By Richard Harris, K.C., a 
Benctoer of the Middle Temple. Fifth Edition. In preparation. 

Harris’s Principles of the Criminal Law. 

Intended as a Lucid Exposition of the subject for the use of Students and the 
Profession. By Skywour F. Harris, B.C.L., M.A. (Oxon.), Author of "A 
Concise Digest of the Institutes of (iaius and Justinian.” Twelfth Edition. By 
C. L. Attknhorough, of the Inner Temple, Barrister-at-Law. In 8vo, price 2ar., 
cloth. 19^2. * 

“ This Standard Textbook of the Criminal Law is a* good a book on the subject as the ordinary 
student will find on the library shelves .... The book is very clearly and simply written. No 
previous legal knowledge is taken fur granted, and everything is explained in such a manner, that 
no student ought to have much difficulty in obtaining a gmsp of the subject. . . ."—Solicitors^ 

Journal. 

“ As a Student’s Textbook we have, always felt that this work would he hard to beat, and at 
the present time we have no reason for altering our opinion ” — Law 'rimes. 

Harris’s Institutes of Gains and Justinian.* 

With copious References arranged in Parallel Columns, also Chronological and 
Analytical Tables, Lists of Laws, &c., &c. Primarily designed for the use of 
Students preparing for Examination at Oxford, Cambridge, and the Inns of Court. 
By Seymour F. Harris, B.C.L., M.A., Worcester College, Oxford, and the 
Inner Temple, Barrister -at -Law, Author of “ Universities and Legal Education.” 
TLird Edition, in crown 8vo, 6 j. 1899. 

“This book contains a summary in English of the elements of Roman I.aw as contained in the 
works of Gains and Justinian, and is so arranged that the reader can at once see what are the 
opinions of either of these two wriievs on each point. From the very exact and accurate references 
to titles and sections given he can at once refer to the original writer*. The concise manner in 
which Mr. Harris has arranged his digest will render it most useful, not only to the students 
for whom it was originally written, but also to those person* who, though they have not the time to 
wade through the larger treatises of Poste, Sanders, Ortolan, and others, yet desire to obtain 
some knowledge of Roman Law."- -Oxford and Cambridge Under graduates* Journal. 


Harris’^ Titles to Mines in the United 

States. 

With the Statutes and References to the Decisions of life Courts relating thereto. 
By W. A. Harris, B.A. Oxon., of Lincoln’s Inn, Barrister -at -Law ; and of the 
American Bar. In 8vo, price 7s . 6/4, cloth. 1877. 


Harrison’s Epitome of the Laws of Pro- 

bate and Divorce. 

For the use of Students for Honours Examination. By J. CATURR Harrison, 
Solicitor. Fourth Edition, in 8vo, price 7 s. 6 d. t cloth. 1891. 

“The work is considerably enlarged, and we think improved, and will be found of great as»i*t> 
ance to students .” — Umv Stmicnts' Journal. 


Hartley’s Analysis of the Law of Insurance. 

Bv D. II. J. Hartley, M.A. (Cantab.), pf the Middle Temple and Midland Circuit, 
Barrister-at-Law. One of the Lecturers on Insurance. Law, Commercial Law, and 
Local Government and Municipal Law to the Education Committee of the London 
County Council. In crown 8vo, price 2S. 6d. net, cloth ; iyn. 
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Hazlitt & Ringwood’s Bankruptcy Act, 

1883. 

With Notes of all the Cases decided under the Act 5 tHfc Consolidated Rules and 
Forms, 1886 ; the Debtors Act, 1869, so far as applicable to Bankrupt^ Matters, 
with Rules and Forms thereunder ; the Bills of Sale Acts, 1878 and 1882 ; Board of 
Trade Circulars and Forms, and List of Official Receivers ; Scale df Costs, Fees, 
and Percentages, 1886 ; Orders of the Bankruptcy Judge of the High Court ; and a 
Copious Index. By William Hazlitt, Esq., Senior Registrar in Bankruptcy, 
and Richard Ringwood, M.A., of the Middle Temple, Esquire, Barrister-at-Law. 
Second Edition, by R. Ringwood, M.A., Barrister-at-Law. In crown 8vo, price 
12 s. 6 d. t cloth. 1887. 

Higgins’ Pollution and Obstruclion of 

Water Courses. 

Together with a Brief Summary of the Various Sources of Rivers Pollution. By 
Clement Higgins, M.A. F.C.S., of the Inner Temple, Barrister-at-Law. In 
one volume, 8vo, price 12 s . 9 cloth. 1877. 


Houston’s Stoppage in Transitu, Reten- 

tion, and Delivery. 

By John Houston, of the Middle Temple, Barrister-at-Law. In one volume, 
demy 8vo, price ioj. 6 d., cloth. 1866. # 


Hurst & Cecil’s Principles of Commercial 

Law. 

With an Appendix of Statutes, Annotated by means of references to the Text. 
Second Edition. By Joseph Hurst, of the Inner Temple, Barrister-at-Law. In 
one volume, 8vo, price ioj. 6d. t cloth. 1906. ^ 

“Their compendium, we believe, will be found a really useful volume, one for the lawyer and 
the business man to keep at his elbow and which, if not giving them all that they require,will 
place in their hands the Jkey to the richer and more elaborate treasures of the Law which lie in 
larger and more exhaustive works.'*-— Law Times. 

“The object of the authors of this work, they tell us in their preface, is to state, within a 
moderate compass, the principles of commercial law. Very considerable pains have obviously been 
expended on the task, and the book is in many respects a very serviceable one ." — Law journal. 


Indermaur’s Principles of the Common 

Law. 

Intended for the use of Students and the Profession. Eleventh Edition. By John 
Indekmaur, Solicitor, Author of “ A Manual of the Practice of the Supreme 
Court,” “ Epitomes of Leading Cases,” and other Works ; and Charles Thwaites, 
Solicitor. In 8vo, 20J. 1909. 

“ That invaluable students’ manual, Indermaur’s ’Principles of the Common Law,’ has entered 
upon a tenth edition in less than two years and a half. Assisted by Mr. Charles Thwaites, 
the learned author has incorporated recent cases, and generally revised the work in his usual skilful 
fashion ." — Law Times . 

“ The appearance of a tenth edition of 1 Indermaur on Common Law ’ shows that the work has 
established for itself a safe position. "—Solicitors' Journal. 
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Indermaur’s Manual of the Practice of 

the Supreme Court of Judicature, 


In the King’s Bencj^ and Chancery Divisions. Ninth Edition. Intended for the 
use of Students and the Profession. By John Indermaur, Solicitor. In 8vo, 
price* 5 j., cloth. 1905. 

Steven, and Haynw). 
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3j lh . e Order has als o been partly rewritten and improved in 

arrangement and detail. While primarily designed for students, we may mention that it will be found 
a useful companion to the White Book . Law Times . 

*J arrangement of the book is good, and references are given to the leading decisions. Copious 
references are also given to the rules, so that the work forms a convenient guide to the larger 
volumes on practice. It is a very successful attempt to deal clearly and concisely with an important 
and complicated subject. "—Solicitors' Journal. 


Indernvuir’s Leading: Conveyancing: and 

Equity Cases. 

With some short notes thereon, for the use of Students. By John Indermaur, 
Solicitor, Author of “An Epitome of Leading; Common Law Cases.” Tenth 
Edition by C. Thwaitks. In 8vo, price 6-r., cloth. 1913. 

”The Epitome well deserves the continued patronage of the class — Students— for whom it is 
especially intended. Mr. Inderinaur will soon be known as the ' Sf .dent's Friend.' " — Canada Lam 
Journal. ^ 

Indermaur’s Leading: Common Law Cases; 

With some short notes thereon. Chiefly intended as a Guide to “ Smith's 
Leading Cases.” By C. Thwaites, Solicitor. Ninth Edition, in 8vo, price 6 s., 
cloth. 1903. 


Indermaur’s Articled Clerk’s Guide to and 

Self- Preparation for the Final Examination. 

Containing a Complete Course of Study, with Books to Read, List of Statutes, 
Cases, Test Questions, &c., and intended for the use of those Articled Clerks who 
read by themselves. By Chaki.es Thwaitks, Solicitor. Seventh Edition, 8vo, 
price 6j., cloth. 1906. 

“His advice is practical and sensible: and if the course of study he recommends is intelligently 
followed, the articled clerk will have laid in a store of legal knowledge more than sufficient to carry 
him through the Final Examination.” — Solicitors’ Journal. 

Indermaur’s Judicature Acts, 

And the rules thereunder. Being a book of Questions and Answers intended 
for the use of Law Students. By John Indkrmauk, Solicitor. In 8vo, price 6j., 
cloth. 1875. 

Indermaur’s Guide to Bankruptcy, 

Being a Complete Digest of the Law of Bankruptcy in the shape of Questions 
and Answers, and comprising all Questions asked at the Solicitors’ Final Examina- 
tions in Bankruptcy since the Bankruptcy Act, 1883, ami all important Decision* 
since that Act. By John Indkkmai k, Solicitor, Author of “ Principles of Com- 
mon Law,” &c., &c. Second Edition, in crown 8vo, price 5*. 6 d. f cloth. 1887. 


Indermaur’s Law of Bills of .Sale, 

For the use of Law Students and the Public. Embracing the Acts of 1878 and 
1882. Part I. — Of Bills ut Sale generally. Part II. -Of the Execution, Attest*, 
lion, and Registration of Bills of Sale and satisfaction thereof. Part IIL-Of the 
Effects of Bills of Sale as against Creditors. Part IV. —Of Seizing under, and 
Enforcing Bills of Sale. Appendix, Forms, Acts, Sic. By John Indkrmac/r, 
Solicitor. In i2nio, price 6d. % cloth. 1882. 
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Indcrwick’s Calendar of the Inner Temple 

Records. 

Edited by F. A. Inderwiok, Q.C. Vol., I., 21 Hen. VII. (1505)— -45 Elis. 
(1603). Vol. II., James I. (1603)— Restoration (1660P Vol. III., 12 Charles II. 
(1660) — 12 Anne (1714). Imperial Svo. Koxburghe binding. 189% 20s. per 
vol. net. 

Jones’ Law of Salvage, 

As administered in the High Court o i Admiralty and the County Courts ; with the < 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, &c. By Edwyn 
1 Jones, of Gray's Inn, Barrister-at-Law. In crown Svo, price ior. 6 d. % cloth. 
1870. % 

Joyce’s Law and Practice of Injunctions. 

Embracing all the subjects in which Courts of Equity and Common Law have* 
jurisdiction. By William Joyce, of Lincoln’s Inn, Barrister-at Law. In two 
volumes, royal Svo, price 70J., cloth. 1872. '• . 

•Joyce’s Doctrines and Principles of the # 

Law of Injunctions. 

By William Joyce, of Lincoln’s Inn, Barrister-at-Law. In one volume, royal 
Svo, price 3or., cloth. 1877. 

Kay’s Shipmasters and Seamen. 

Their Appointment, Duties, Powers, Rights, Liabilities, and Remedies. By the 
late Joseph Kay, Esq., M.A., Q.C. Second Edition. With a Supplement 
comprising the Merchant Shipping Act, 1894, the Rules of Court made thereunder, 
and the (proposed) Regulations for Preventing Collisions at Sea. By the Hon. 

J. W. Mansfield, M.A., and G. W. Duncan, Esq., B.A., of the Inner Temple, 
Barristers-at-Law. In royal 8vo, price 465., cloth. 1895. 

"It has had practical and expert knowledge brought to bear upon it, while the case law is 
brought down to a very late dale. Considerable improvement has been made in the index.” — 

Law Times. 

Kay’s Merchant Shipping Act, 18914. 

With the Rules of Court made thereunder. Being a Supplement to KAY’S LAW 
RELATING TO SHIPMASTERS AND SEAMEN. To which are added the 
(proposed) Kegulatnms for Preventing Collisions at Sea. 'With Notes. By lion. 

J. W. Mansfield, M.A., and G. W. Duncan, B.A., of the Inner Temple, Barristers- 
at-Law. In royal 8vo, price lor. 6 d. t cloth. 1895. 

Kelyng’s (Sir John) Crown Cases. 

* Kelynu's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of 
KiDg Charles II., with Directions to Justices of the Peace, and others; to which are 
added, Three Modern Cases, viz., Armstrong and Lisle, the King and Plummer, 
th6 Queen and Mawgridge. Third Edition, containing several additional Casts 
never before printed % together with a Treatise upon the Law and Proceedings 
in Cases of High Treason, first published in 1793. The whole carefully revised 
and edited by Richard Loveland Loveland, of the Inner Temple, Barrister- 
« at-Law. In 8vo, price 4/. 4*., calf antique. 1873. 

"We look upon this volume as on« of the most important and valuable of the unique reprints of 
Messrs. Stevens and Haynes. Little do we know of (he mines of legal wealth that lie buried in the 
old law books. But a careful examination, either of the reports or of the treatise embodied in the 
volume now before us, will give the reader some idea of the good service rendered by Messrs. Stevens 
and Haynes to the profession. . . . Should occasion arise, the Crown prosecutor, as well as counsel 
for the prisoner, will find in this volume a complete vade mecum of the law of high treason and 
proceedings in relation thereto.”— Canada Law Journal, 


it 
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Kelynge’s (W.) Reports. 

Kelyngk’s (William) Reports of Cases in Chancery, the King's Bench, &c., from 
t C Itp- 1 ° the J rear ^is ,ate Majesty King George II., during which time 
Lord King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
. To which are added, seventy New Cases not in the Firet 
Edition. Third Edition. In one handsome volume, «8vo, price 4/. 4*., calf antique* 


Lloyd’s Law of Compensation for Lands, 

Houses, &c. 

Under the Lands Clauses Consolidation Acts, the Railways Clauses Consolidation 
Acts, the^ubli# Health Act, 1875, the Housing of the Working Classes Act, 1890, 
the Metropolitan Local Management Act, and other Acts, with a full collection of 
Forms and Precedents. By Eyre Lloyd, of the Inner Temple, Barrister-at»Law. 
Sixth Edition. By W. J. Brooks, of the Inner Temple, Barrister-at-Law. In 
8vo, price 21 j., cloth. 1895. 


Lloyd’s Succession Laws of Christian 

Countries. * 

With special reference to the Law of Primogeniture as it exists in England. By 
Eyre Lloyd, B.A., Barrister-at-Law. In 8vo, price 7 j., cloth. 1877. 


Marcy’s Epitome of Conveyancing 

* Statutes, 

Extending from 13 Edw. I. to the End of 55 and 56 Victoria:. Fifth Edition, with 
Short Notes. By George Nichols Marcy, of Lincolns Inn, Barrister-at-Law. 
In crown 8vo, price I2J. 6//., cloth. 1893. 


Martin’s Law of Maintenance, Desertion, 

and Affiliation. 

With the Acts for the Custody and Protection of Children. Third ^ Edition. 
By Tem*lh Chevalier Martin, late Chief Clerk of the Lambeth Police Court, 
Editor of the “ Magisterial and Police Guide,” &c., and Gkorcse Tkmplr Martin, 
M.A., of Lincoln’s Inn, Barrister-at-Law. In 8vo, price 9*., cloth. 1910. 

Mathews’ Guide to Law of Wills. 

By A. G. Mathews, of the Inner Temple, Barrister-at-Law. In umo 
price 7s. 6d. 1908, 

“Mr. Muthews has produced an excellent anti handy volums on a subject bristling with 
difficulties. . . . The chapters Revocation, etc., gifts to a class conversion, satisfaction and 
ademption are very well written, while his chapters on Residue and Legacies and Annuities could 

not be more tersely or more clearly set fort! There is a scope for a short work, of this kind on 

this subject, and doubtless Mr. Mathews’ book will find its way into the bunds of many Law 
Students .'’ — Jttrlitcal Review. 

May’s Statutes of Elizabeth against 

Fraudulent Conveyances. 

The Bills of Sale Acts, 1878 and 1882, and the Law of Voluntary Dispositions of 
Property. By the late H. W. May, B.A. (Ch. Ch. Oxford). Third Edition, 
thoroughly revised and enlarged, by William Douglas Edwards, LL.B., of 
Lincoln’s Inn, Barrister-at-Law; Author of the ** Compendium of the Law of 
Property in Land,” &c. In royal 8vo, price 20 j. net, cloth. 1908. 
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Mayne’s Treatise on the Law of Damages. 

Eighth Edition, by His Honour Judge Lumley Smith, K.C. In 8vo, price 2 8x., 
cloth. 1909. 

“ It would be superfluous to say more of this notable book than tfat this is the seventh edition, 
and that its original author and his co-editor, Judge Lumley Smith of the City of Lcmdon Court, 
have written the preface to this issue of it, nearly fifty years after the issue of the first? The last 
edition was in 1899, and the present, carefully revised and corrected, brings up^to date all the 
English and Irish decisions bearing on the Law of Damages.” — Saturday Review. 9 

Mayne’s Treatise on Hindu Law and 

Usage. 

By John D. Mayne, of the Inner Temple, Barrister-at-Law, Author of “A 
Treatise on Damages,” &c. Seventh Edition, 8vo, 30X. net. *tgo6.+ 

Moore’s History of the Foreshore and the 

Law relating thereto. 

With a hitherto unpublished Treatise by Lord Hale, Lord Hale’s “ De Jure Maris,” 
g and the Third Edition of Hall’s Essay on the Rights of the Crown in the Sea-shore, 
with Notes, and an Appendix relating to Fisheries. By Stuart A. Moore, 
F.S.A., of the Inner Temple, Barrister-at-Law. In one volume, medium 8vo, price 
38X., cloth ; or in half-roxburgh, 42X. 1888. 

“ Mr. Moore has written a book of great importance which should mark an epoch in the history 

of the rights of the Crown and the subject in the litus mavis, or foreshore of the kingdom 

The Profession, not to say the general public, owe the learned author a deep debt of gratitude for 
providing ready to hand such a wealth of materials for founding and building up arguments. 
Mr. Stuart Moore has written a work which must, unless his contentions are utterly unfounded, at 
once become the standard text-book on the law of the Sea-shore.” — Law Times . 4 


Moore’s History and Law of Fisheries. 

By Stuart A. Moore, F.S.A., and Hubert Stuart Moore, of the Inner 
Temple, Barristers-at- Law. In one volume, royal 8vo, price 2ix. 1903. 

Morgan. — A Practical Analysis of ^ the 

Public Trustee Act, 1906. • K 

By P. W. Morgan, Barrir.ter-at-Law. In crown 8vo, ix. 6 d. net. 

I. 

O’Malley & Hardcastle’s Reports of the, 
Decisions of the Judges for the Trial of 
Election Petitions, in England and Ireland. 

Pursuant to the Parliamentary Elections Act, 1868. By Edward Loughlin 
O’Malley and Henry IIardcastle. Vol. IV. Part III. and all after are 
Edited by J. S. Sandars and A. P. P. Keep, Barristers- at- Law. Vols. I., II., III., 
IV., V. and Vol. VI., Parts I, and II., price 7/. 19X. 6d. 

Peile’s Law and Practice of Discovery in 

the Supreme Court of Justice. 

With an Appendix of Forms, Orders, &c., and an Addenda giving the Alterations 
under the New Rules of Practice. By Clarence J. Peilk, of the Inner Temple, 
Barrister-at-Law. In 8vo, price I2x., cloth. 1883.’ 
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Pemberton’s Judgments, Orders, and 

Practice of the Supreme Court, 

ill 1 .™? % actions assigned to the Chancery Division. By Lorrus 

Arn w 2 ■ ° f l t e r «Sistrars of the Supreme Court of Judicature j and 

FVKtSJ • Th 1 J™ 011 '® ,n E( l mt y hy way of Revivor and Supplement." Fourth 
Edition, in royal 8vo, price 40 s., cloth. 1889. 

Pemberton’s Practice of Equity by Way 

.of Revivor and Supplement. 

Forms of Orders and Appendix of Bills. By Loftus Leigh Pemberton, 
of the Chancery Registrar’s Office. In royal 8vo, price ior. &Z., cloth. 1867. 

• 0 

Phillipson. Two Studies in International 

• Law. 

By Coleman Phillipson, M.A., Barrister-at-Law. 5j.net. 

% Phillipson. The Effect of War on Con-« 

tracts. 

By Coleman Phillipson, M. A., LL.D., Barrister-at-Law. 3j.61Z.net. 


Phip^on’s Law of Evidence. 

By S. L. Phipson, M.A., of the Inner Temple, Barrister-at-Law. Fifth Edition, 
in demy 8vo, price i8j., cloth. 1911. 

“ This valuable book of reference has been brought up to date by the inclusion of the Criminal 
Evidence Act, 1898, and the changes wrought by it in the Law of Evidence."— JRrr>itw. 

“ Mr. Phipson's is certainly one of the most useful works on an important and difficult subject. That 
it is appreciated by the profession is obvious, or it would not in ten yean have reached a third 
edition." — Oxford Magazine. 

“ . . . . The work is a happy medium between a book of the tyi»e of Stephen’s Digest, and the 
large treatises upon the subject, and owing to its excellent arrangement is one dial is well suited 
both to practitioners and students." — Law Times, 

Phipson’s Manual of the Law of Evidence. 

Being an abridgment of the larger treatise. By S. L.^ Phipson, M.A., of the 
Inner Temple, Barrister-at-Law. In crown 8vo, 7-v. 6d. 1908. 

Porter’s Laws of Insurance: Fire, Life, 

Accident, and Guarantee. 

Embodying Cases in the English, Scotch, Irish, American, and Canadian Courts. 
By James Biggs Porter, of the Inner Temple, Barrister-at-Law; assisted by 
W. FEILDEN Craies, M.A. Fifth Edition, in 8vo, 21. i. 1908. 

“The successive editions of this book which have been called for shew that the profusion 
appreciate the advantage of having the law as to the various forms of assurance, except Marine 
Insurance, which forms a branch quite by itself, collected in one volume. . . . The work is ch.arly 
written, and this edition has been brought up to date by the inclusion of a large number of recent 
cases. ’ ' —Solicitors' yonmai . 

Porter. A Manual of the Law of Principal 

and Agent. 

By James Biggs Porter, Barrister-at-Law. In 8vo, price ioj. 6</., cloth. 1905. 
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Renton’s Law and Practice in Lunacy. 

With the Lunacy Acts, 1890-91 (Consolidated and Annotated) ; the Rules of 
Lunacy Commissioners ; the Idiots Act, 1886; the Vacating of Seats Act, 1886; 
the Rules in Lunacy; the Lancashire County (Asylums an^other powers) Act, 1891 ; 
the Inebriates Act, 1879 and 1888 (Consolidated and Annotated) ; the Criminal 
Lunacy Acts, 1800-1884 ; and a Collection of Forms, Precedents, By A. 

Wood Renton, Barrister-at- Law. In one Volume, royal 8vo, price $gs. net, 1S97. 

Ringwood’s Principles of Bankruptcy. . 

Embodying the Bankruptcy Acts, 1883, 1890, and 1913, and the Leading Cases thereon; 
Part of the Debtors Act, 1869; The Bankruptcy Appeals (County CoSrts) Act, 
1884; The Bankruptcy (Discharge and Closure) Act, 1887; The Preferential Pay- 
ments in Bankruptcy Acts, 1888 and 1897 : with an Appendix containing the 
Schedules to the Bankruptcy Act, 1883 ; The Bankruptcy Rfftes, ^86, 1890, and 
1891 ; the Rules as to the Committal of Judgment Debtors, and as to Administration 
Orders; Regulations Issued by the Bankruptcy Judge ; a Scale of Costs, Fees, and 
Percentages ; The Bills of Sale Acts, 1878, 1882, 1890, and 1891, and the Rules 
thereunder ; The Deeds of Arrangement Act, 1887 ; and the Rules thereunder. 
By Richard Ringwood, M.A., of the Middle Temple, Barrister-at-Law ; late 
Scholar of Trinity College, Dublin. Eleventh Edition, in 8vo, price ior. 6 d., cloth. 
1913. In the press. 

4 “ We welcome a new edition of this excellent student's book. We have written favourably of 

it in reviewing previous editions, and every good word we have written we would now reiterate 
and perhaps even more so. . . . In conclusion, we congratulate Mr. Ringwood on this edition, 

and have no hesitation in saying that it is a capital student's book." — Law Students' Journal. 

“This edition is a considerable improvement on the first, and although chiefly written for the 
use of students, the work will be found useful to the practitioner.” — Law Times, 

" The author deals with the whole history of a bankruptcy from the initial act of bankruptcy 
down to tl)e discharge of the bankrupt, and a cursory perusal of his work gives the impression 
that the book will prove useful to practitioners as well as to students. The appendix also contains 
much matter that will be useful to practitioners, including the Schedules, the Bankruptcy Rules 
of 1886, 1890 and 1891, the Rules of the Supreme Court as to Bills of Sale, and various Arts of 
Parliament bearing upon the subject. The Index is copious." — Accountants’ Magazine. 

Ringwood’s Outlines of the Law of Torts. 

Prescribed as a Textbook by the Incorporated Law Society of Ireland. By 
Richard Ringwood, M.A., of the Middle Temple, Barrister-at-Law ; author 
of “Principles of Bankruptcy,” etc., and Lecturer on Common Law to the 
Incorporated Law Society. Fourth Edition, in 8vo, price io.r. 6 </., cloth. 1906. 

"We have always had a great liking for this work, and are very pleased to see by the appearance 
of a new Edition that it is appreciated by students. We consider that for the ordinary, y£udcnt who 
wants to take up a separate work on Torts, this is the best book he can read^or ir is clear and 
explanatory, and has good illustrative cases, and it is all contained in a very modest compass. 

. . . This Edition appears to have been thoroughly revised, and is, we think, in many respects 

improved." — Law Students' Journal. 

** The work is one wAvell recommend to law students, and the able way in which it is written 
reflects much credit Upon the author." — Law Times. 

Ringwood’s Outlines of the Law of Banking.* 

In crown i2mo, price 5*., cloth. 1906. 

"... The book is in a most convenient and portable form, and we can heartily commend the latest 
production of this well-known writer to the attention of the business community.’ — Financial Times. 

Rowlatt’s Law of Principal and Surety. 

By S. A. T. Rowlatt, M.A., late Fellow* of King’s College, Cambridge; of the 
Inner Temple, 1 Bamster-at-Law. In 8vo, price i6j. 1899. 

Salkowski’s Institutes and History of 

Roman Private Law. 

With Catena of Texts. By Dr. Carl Salkowski, Professor of Laws, Konigsberg. 
Translated and Edited by E. E. Whitfield, M.A. (Oxon.). In 8vo, price 32*., 
cloth. 1886. 
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Salmond’s Jurisprudence; or, Theory of 

the Law. 

Turixomdenr..' ’ B“rri»t«r-at-Law ; author of “Essays in 

. dJth P ^i9i3 d H,stor >- Fourth Edition. In demy 8vo, price 15/ net. 

An Analysis of Above. 

By R. E. dk Bkkr. In demy 8vo, price 3 j. 6 </. net. 


Salmond’s Law of Torts. 

^Treatise A the English Law of Liability for Civil Injuries. By John W. Salmono, 
M.A., LL.B., Barrister-at-Law. Third Edition. In 8vo, price 22 s, 6 «f., cloth. 1912. 

'Salmond’s Summary of the Law of Torts. 

Being an abridgment of the same Author’s Treatise on the Law of Torts, by 
J. W. Salmon i), M.A., LL.B., Fellow of Universif* ■ ollege, London, Solicitor- 
General of New Zealand. In crown Svo, price f P' » -oth. 1912. • 


Scott’s Abstract Drawing. 

Containing Instructions on the Drawing of Attracts of Title, and an Illustrative 
Appendix. By C. E. Scott, Solicitor. In crown 8vo, price 4*. 6*/., cloth. 1892. 

\ A handy book for all articled clerks . '*—Laio Students Journal. 

Solicitors who have articled clerks would save themselves much trouble if they furnished their 
clerks with a copy of this little book before putting them on to draft an abstract of a heap of title 
deeds . "—Law Notes. 

“ The book ought to be perused by all law students and articled clerks/* -Red Tafip. 


Seager’s Law of Parliamentary Registra- 

tion. 

With^yi Appendix of Statutes and Full Index. By J. K. Skagrr, Registration 
Agent. Inacrown 8vo, price 4 s. t cloth. 1881. 

Short & Mellor’s Practice orr the Crown 
Side of the Queen's Bench Division of Her 
* Majesty’s High Court of Justice. 

(Founded on Corner’s Crown Office Practice), including Appeals from Inferior 
Courts ; with Appendices of Rules and Forms. Second Edition. By F. H. Short, 
Chief Clerk of the Crown Office, and Francis Hamilton Mp.llor, M.A., K.C. 
In royal 8vo, price 30 f. t cloth. 1908. 

Short’s Crown Office Rules and Forms, 
1886. 

The Supreme Court of Judicature Acts and Rules of the Supreme Court, 1883, 
relating to the Practice on the Crown side of the Queen’s Bench Division 5 including 
Appeals from Inferior Courts, Tables of Court Fees, Scales of Costs ; together with 
Notes, Cases, and a Full Index. By F. H. Short, Chief Clerk of the Crown 
Office. In 8vo, price 12 r., cloth. 1886. 
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Short’s Taxation ‘ of Costs in the Crown 

Office. ' 

Comprising a Collection of Bills of Costs in the Various Matters Taxable in that 
Office, including Costs upon the Prosecution of Fraumhent BariKrupts, and on 
« Appeals from Inferior Courts ; together with a Table of Court Fees, anda. Scale of 
Costs usually allowed to Solicitors, on the Taxation of Costs on the Crown Side of 
the Queen’s Bench Division of the High Court of Justice. By FRBifc. H. Shqrt, 
Chief Clerk in the Crown Office. In 8vo, price tor., cloth. 1879. 

* 

Shower’s Cases in Parliament » 

Resolved and Adjudged upon Petitions and Writs of Error. Fourth^ Edition. 

* Containing additional cases not hitherto reported. Revised and Edited by 
Richard Loveland Loveland, of the Inner Temple, Baxter- at-Law; Editor 
of “Kelyng’s Crown Cases,” and “Hall’s Essay on the Rights 9 t the Crown in 
the Seashore.” In 8vo, price 4/. 4*., best calf binding. 1876. 

Simpson’s Law and Practice relating to’ 

Infants. 

Third Edition. By E. J. Elgood, B. C.L. , M. A. , of Lincoln’s Inn, Barrister-at-Law. 

* In Royal 8vo, 2 is, 1909. 

Slater’s Law of Arbitration and Awards. 

With Appendix containing the Statutes relating to Arbitration, and a collection 
of Forms and Index. By Joshua Slater, of Gray’s Inn, Barrister-at-Law. 
Crown 8vo, price 5 s. net, cloth. 1913. Fifth Edition by A. Crew, of Gray’s Inn, 
Barrister-at-Law. * 

Slater’s Principles of Mercantile Law. 

By Joshua Slater, of Gray’s Inn, Barrister-at-Law. Third Edition. Crown 
8vo, price 6 s. 6 d. t cloth. 1507. 

Smith’s Law and Practice in the Ecclesi- 

astical Courts. 

For the use of Students. By Eustace Smith, of the Inner Teiftple ; author of 
“ A Summary of Company Law ” and “ A Summary of the Law and Practice in 
Admiralty.” Sixth Edition, in 8vo, price 8 s. f cloth. 1911. 

“ His object has been,%s he tells us in his preface, to give the student and {general reader a fair 
outline of the scope and extent of ecclesiastical law, of the principles on which it is founded, of the 
Courts by which it is enforced, and the procedure by which these Courts are regulated. We think 
the book well fulfils its object. Its value is much enhanced by a profuse citation of authorities fow 
the propositions contained in it.” — Bar Examination Journal . 

■ Smith’s Law and Practice in Admiralty. 

For the use of Students. By Eustace Smith, of the Inner Temple ; author of 
“ A Summary of Company Law.” Fourth Edition, in 8vo, price ior., cloth. 1892. 

11 The book is well arranged, and forms a good introduction to the subject." — Solicitors ' Journal. 

41 It is, however, in our opinion, a well and carefully written little work, and should be in the 
hands of every student who is taking up Admiralty Law at the Final.” — Law Students' Journal. 

14 Mr. Smith has a happy knack of compressing a lar^e amount of useful matter in a small compass. 
The present work will dountles> be received with satisfaction equal to that with which his previous 
4 Summary * has been met.” — Oxford and Cambridge Undergraduates' Journal. 

Smith’s Quarter Sessions Practice. 

A Vade Mecum of General Practice in Appellate and Civil tases at Quarter 
Sessions. By Frederick James Smith, of the Middle Temple, Barrister-at-Law, 
and Recorder of Margate. In Royal i2mo, price 2cxr., cloth. 1882. 
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Smith’s Short Practical Company Forms. 

By T. Eustace Smith, of the Inner Temple and Lincoln’s Inn, Barrister-at«Law, 
Author of A Summary of the Law of Companies,” etc,, assisted by ROLAND E. 
cloth 6H ^396 ILLIA ^®* ^ ^ nner *^ em P* e * Barrister-at-lUw, In 8vo, price 8s, p 

TP® collection of Company Forms should certainly prove of service to secretaries, directors, 
23 ? X *”. ler * ste £ 1,1 *£* practical working of companies. . , . The forms themselves are short 
^and to the (pint. , — Law Titr.es. " 

Smith’s Summary of Joint Stock Com- 
panies’ Law under the Companies (Con- 
solidation) Act, 1908. 

Eustace Smith, Barrister-at-Law. Eleventh Edition, in 8vo, price js, 6 d, t 
1009. - 

ie nth 


By T. Eustace Smith, Barrister-at-I.aw. 
cloth. 

“ The Mfthor of this handbook tells ns that when an articled student reading for the Anal 
examination, he felt the want of such a work as that before us, wherein could be found the main 
principles of a law relating to joint*stock companies . . . Law students may well read it ; for 
Mr. Smith has very wisely been at the pains of giving his authority for all his statements of the law 
or of practice, as applied to joint-stock company busines: usually transacted in solicitors’ chambers. 
In fact, Mr. Smith has by his little book offered a fresh inducement to students to make themselves— 
at all events, to some extent — acquainted 'with company law as a separate branch of study /*— Law 
Times. 

“These pages give, in the words of the Preface. ' as briefly and concisely as possible a general 
view both of the principles and practice of the law affecting o ; sanies/ The work is excellently 
printed, and authorities are cited ; but in no case is the ver\ .o -uage of the statutes copied. Thfe 

K lan is good, and shows both grasp and neatness, a uolh amongst students and laymen, 
Ir. Smith's book ought to meet a ready sale ." — Law Journal. 


Snell’s Principles of Equity. 

Intended for the use of Students and the Profession. By Edmund H. T. Snell, 
of the Middle Temple, Barrister-at-Lnw. Sixteenth Edition. By ARCHIBALD 
Brown, M.A. Edin. and Oxon., and B.C.L. Oxon., of the Middle Temple, 
Barrister-rft-Law ; Author of “A New Law Dictionary,” “An Analysis of Savigny 
on Obligations,” and the “Law of Fixtures.” In 8vo, price 2ix., cloth. 1912. 

South African Republic, 

Cases decided in the High Court of the, during tlu: Year 1893, reported by 
J. B. M. Hertzog, B.A., LL.D., (late) First Puisne Judge of the Orange Free 
State, formerly an Advocate of the High Court of the South African Republic. 
Translated by J. Woodford S. Leonard, B.A., IX. B. f formerly an Advocate of 
the High Court of the South African Republic, Advocate of the Supreme Court of 
the "Transvaal Colony. And revised by the Hon. J. G. K01 zic, K.C., late Chief 
Justice ofthe South African Republic, subsequently Attorney* General of Rhodesia, 
and now Judge President of the Eastern Districts' Court in the Cape Colony. In 
royal 8vo, bound in half-calf, price 50J. net ; postage u.^xtra. 

South African Republic, 

# The Official Reports of the High Court of, translated into English, with Index 
and Table of Cases. By Walter S. Webber, and revised by the Hon. J. G. 
Kotzf, K.C.. Late Chief Justice of the South African Republic, subsequently 
Attorney-General of Rhodesia, and now Judge President of the Eastern District^ 
Court in the Cape Colony. Vol. I. —1894. Vol. II. — 1895. Vol. HI. — 1896. 
Vol IV. — 1897. Translated by the Hon. Mr. Justice IvoizE. Vol. V. — 1898. 
VoL VI.— 1899. Translated by B. de Kokte. In royal 8vo, bound in half-calf, 
price 50J. net each ; postage ij. extra. 

Story’s Commentaries on Equity Juris- 

prudence. , r „ „ 

Second Enolish Edition, from the Twelfth American Edition. By W. E. Grigsby, 
LL.D. (Lond.), D.C.L. (Oxon.), and of the Inner Temple, Barrister-at-Law. 

It ]^L*h°ktVin^?^he tcputation^Story, and to the editorship of Dr. Grinby, that another 
editioV should hav!T been called fir. . . . The work ha. been rendered more perfect by additional 
Indices."— Law Times . 
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Tarring’ s Chapters on the Law relating 

to the Colonies. 

To which are appended Topical Indexes of Cases decided in the Privy Council on 
Appeal from the Colonies, Channel Islands and the isle of Mon, and of Cases 
relating to the Colonies decided in the English Courts otherwise than on Appeal from 
the Colonies. By Charles Jambs Tarring, M.A., sometime Judge of H.B.M.’s 
Consular Court, Constantinople, and H.M.’s Consul ; late Chief Jusfce of Grenada, 
W. Indies; Author of 4 ‘British Consular Jurisdiction in the East,” 14 A Turkish 
Grammar,” &c. Third Edition, much enlarged, in 8vo, price 2ir., cloth. 1906. 

* 

Tarring’s British Consular Jurisdiction in 

the East. • % 

With Topical Indices of Cases on Appeal from, and relating to, Consular Courts and 
Consuls : also a Collection of Statutes concerning Consuls. By C. J. Tarring, 
M.A., Chief Justice of Grenada. In 8vo, price ys. 6 d cloth. 1887. % 

Tarring’s Analytical Tables of the Law of 

* Real Property. 

Drawn up chiefly from Stephen’s Blackstone, with Notes. By C. J. Tarring, of 
the Inner Temple, Barrister -at-Law. In royal 8vo, price $s., cloth. 1882. 

“ Great care and considerable skill have been shown in the compilation of these tables, which 
will be found of much service to students of the Law of Real Property.” — Law Times. 

Taswell-Langmead’s English Constitu- 

tional History. 

From the Teutonic Invasion to the Present Time. Designed as a Text- book for 
Students and others. By T. P. Taswell-Lakgmead, B.C.L., of Lincoln’s Inn, 
Barrister-at-Law, formerly Vinerian Scholar in the University and late Professor of 
Constitutional Law and History, University College, London. Seventh Edition, 
Kevised throughout, with Notes. By Philip A. Ashworth, Barrister-at-Law ; 
Translator of Gneist’s 44 History of the English Constitution.” In 8vo, price 15J., 
cloth. 1911. 

• 

Thomas’s Leading Statutes Summarised. 

For the Use of Students. By Ernest C. Thomas, Bacon Scholar of the Hon. 
Society of Gray’s Inn, late Scholar of Trinity College, Oxford ; author of u Leading 
Cases in Constitutional Law Briefly Stated. ’ ’ In one volume, 8 vo, price 9 s . , cloth. 1 878^ 

Thomas’s Leading Cases in Constitutional 

Law. 

Briefly Stated, with Introduction and Notes. By Ernest C. Thomas, Bacon 
Scholar of the Hon. Society of Gray’s Inn, late Scholar of Trinity College, Oxford. 
Fourth Edition by C. L. Attenborough, of the Inner Temple, Barrister-at-Law. 
In 8vo, enlarged, price 6 s. 7 cloth. 1908. 

Trial of Adelaide Bartlett for Murder. 

Complete and Revised Report. Edited by Edward Beal, B.A., of the Middle 
Temple, Barrister-at-Law. With a Preface by Sir Edward Clarke, K.C. In 8vo, 
price ior., cloth. 1886. 
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Van Leeuwen’s Commentaries on the 

Roman- Dutch Law. 

Revised and Edited with Notes in Two Volumes by C. W. Decker, Advocate. 
TranslatecMrom the 4 >riginal Dutch by J. G. KotzE, LL.B., of the Inner Temple, 
Barrister-at-Law, and Chief Justice of the Transvaal. With Facsimile Portrait in 
the Edition by Decker of 178a In 2 Vols. t royal 8vo. 

• * 

Waite’s Questions on Equity. 

For Students preparing for Examination. Founded on the Ninth Edition of Snell’s 
“ Principles of Equity.” By W. T. Waite, Barr is ter- at -Law, Holt Scholar of the 
Honourable Society of Gray’s Inn. In 8vo, price 2/., sewed. 1889. 

Walkers 'Compendium of the Law re- 

lating to Executors and Administrators. 

4 With an Appendix of Statutes, Annotated by means of References to the Text. 
By W. Gregory Walker, B.A., Barrister -at-Law, and Edgar J. Elgood, 
B.C.L., M.A., Barrister- at- Law. Fourth Edition by E. J. Elgood, B.C.L., M.A. 
In one volume, 8vo, price 2 ir., cloth. 1905. 

"We highly approve of Mr. Walker’s arrangement. . . The Notes are full, and as far as w% 

have been able to ascertain, carefully and accuratel \nnpiled We can commend it ar 

bearing on its face evidence of skilful and careful labour, and we anticipate that it will be found a 
very acceptable substitute for the ponderous tomes of the much esteemed and valued Williams.”— 
Law Times. 

" Mr. Walker is fortunate in his choice of a subject, and the power of treating it succinctly ; for 
the ponderous tomes of Williams, however satisfactory as an authority, are necessarily inconvenient 

for reference as well as expensive On the whole we are inclined to think the book a good 

and useful one.” — Law Journal. 

Walker’s Partition Acts, 1868 & 1876. 

A Manual of the Law of Partition and of Sale, in Lieu of Partition. With the 
Decided Cases, and an Appendix containing Judgments and Orders. By W. 
Gregory Walker, B.A., of Lincoln’s Inn, Barrister-at-Law. Second Edition, 
in 8vo, price 8j., cloth. I&82. 

Walker & Elgood’s Administration of 

•Deceased Persons by the Chancery Division 
of the High Court of Justice. 

With an Addenda giving the alterations effected by the ^jew Rules of 1883, and an 
Appendix of Orders and Forms, Annotated by References to the Text. By W. 

• Gregory Walker and Edgar J. Elgood, of Lincoln’s Inn, Barristers-at-Law. 
f In 8vo, price 151., cloth. 1883. 

Wertheimer’s Law relating to Clubs. 

By the late John Wertheimer, Barrister-at-Law. Fourth Edition, by A. W 
Chaster, Barrister-at-Law. In ciown 8vo, price 10 s. cloth. 1913. 

•* A convenient handbook, drawn up, with great judgment and perspicuity. Post. 

44 Both useful and interesting to those interested in club management."— Law Times. 

44 This is a very neat little book on an imeiesting subject. The law is accurately and wei 
expressed.”— Law Journal. 

Westbury’s (Lord) Decisions in the 

European Arbitration. 

Reported by Francis S. Reilly, of Lincoln’s Inn, Barrister-at-Law. Part I., 
price 7-f. 61/., sewed. 
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Whiteford’s Law relating* to Charities, 

Especially with reference to the validity and construction of Charitable Bequests and 
, Conveyances. By Ferdinand M. Whiteford, of Lincoln’s Inn, Barrister-at- 
Law. In 8vo, price 6 j., cloth. 

O 4 > . 

Whiteley’s Licensing Acts. * 

Fourth Edition. A Complete Treatise on theJLicensing (Consolidation) Act, {pio ; 
Part II: of the Finance (.1909749x0) Act, 19x0; and other relqyant Adts fully 
explained with $fc>tes. By George Cecil Whiteley, M.A. (Cantab.), 6f the 
Middle Temple, Barrister-at-Law, Editor of the Third Edition of “ Whileley’s 
Licensing Laws,** Author of “The Licensing Act, 1902,” “The Licensing Act, 

* 1964,” and “The New Duties on Liquor Licences under the Finance (1909-1910) 

Act, 1910,** and Sidney TLLamb, of the “Middle Temple, Barrister-at-Law. In 
demy 8vo, price 12*. 6 d. ’ fb ■ 

; 

Whiteley. The New Duties on Liquor 
Licences in England and Wales under the* 
Finance (1909- 1910) Act. .J 

By George Cecil Whiteley, M.A. Cantab., of the Middle Temple, Barrister- '* 
at-Law, Editor of the Third Edition of “ Whiteley’s Licensing Laws,” and Author 
of “The Licensing Act, 1902,” and “The Licensing Act, 1904 — 191P.” Price 5*. net. 


Williams’ Petition in Chancery arid 

Lunacy. 

Including the Settled Estates Act, Lands Clauses Act, Trustee Act, Windin^-up 
Petitions, Petitions Relating to Solicitors, Infants, etc., etc. With an Appendix of 
Forms and Precedents. By Swney E. Williams, Barrister-at-Law. In' one 
volume, 8 vo, price 18 j., cloth. 1880. 

Williams’ Epitome of Railway Law. 

Being, Part I. — The Carriage of Goods!. Part II. — The Carriage of 
Passengers. Part III. — Railways and the Public. By E. E. G. Williams, 
of the Inner Temple, and South Eastern Circuit, Barrister-at-Law. In royal i2mo, 
price 5 s. net. 1912. 

Willis’s Negotiable Securities. * 

Contained in a Course of Six Lectures. Delivered by William Willis, Esq. , K.C., 
at the request of tHe Council of Legal Education. Third Edition, by Joseph 
Hurst, Barrister-at-Law, in 8vo, price Js.f6d. t cloth. 1912. 

“No one can fail to benefit by a careful perusal of this volume .” — Irish Law Times. - 

“ We heartily commend them, not only to the student, but to everybody — lawyer and commercial 
man alike.” — The Accountant. 

“ Mr. Willis is an authority second to none on the subject, and in thes^ lectures he summarized 
for the benefit not only of his confreres, but of the lay public the knowledge he has gained through 
close study and lengthy experience.” 

Willis’s Law of Contract of Sale. 

Contained in a Course of Six Lectures. Delivered by William Willis, one of His- . 
Majesty’s Counsel. At the request of the Council of Legal Education. In 8vo^ 
price 7s. 6d., cloth. 1902. 

Wilshere’s Analysis' of T as well - Lang- 

mead’s Constitutional History. 

By A. M. Wilsherb, LL.B., Barrister-at-Law, of Gray’s Inn. In crown 8vo,. 
price3j.net. 1911. 
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